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ADVERTISEMENT 


TO  TBK 


THIRD  EDITION. 


^  HE  present  Edition  has  been  greatly  improved 
and  enlarged.  The  cases  have  been  brought  down 
to  the  present  period ;  and  the  Analysis  of  the 
Work,  which  was  prefixed  to  the  Second  Edition^  has 
been  remodelled  and  thrown  into  the  shape  of  an 
Index.  The  whole  Work  has  been  revised  and  cor- 
rected by  a  Gentleman  of  considerable  standing  at 
the  Bar. 
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SECOND  EDITION. 


Since  the  original  publication  of  this  Work,  Sir 
Samuel  Toller  has  been  appointed  Advocate  General 
at  Madras.  Previously  to  quitting  this  country  for 
India,  he  corrected  the  Work  throughout,  and  made 
considerable  additions  to  it  He  also  drew  up  an 
Analysis  of  the  Work,  and  an  Index  of  the  Names 
of  Cases  dted  in  it ;  and  left  the  whole  prepared  for 
publication.  The  Work  is  now  printed  from  Sir 
Samud  Toller's  Papers.  The  Statutes  and  principal 
Cases  relating  to  the  subject,  which  have  been  passed 
and  decided  since  Sir  Samuel  Toller  left  this  country, 
are  noticed  in  the  Addenda  at  the  end  of  the  Work. 
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ADVERTISEMENT 


TO   THK 


FJBST  EDITION. 


Whatever  difference  of  sentiment  may  exist  in 
respect  to  the  policy  of  the  Law  of  Tithes,  and  the 
expedience  of  establishing  that  species  of  provision 
for  the  clergy ;  yet  as  it  constitutes,  and  has  so  long 
constituted,  an  important  part  of  the  Laws  of  En|^ 
land,  an  attempt  to  methodise,  and  to  explain  it, 
to  disentangle  its  difficulties,  and  to  illustrate  its  ob- 
scurity, can  by  no  party  be  regarded  with  disappro- 
bation. This  tad^  it  has  been  the  object  of  the 
foUowing  Treatise  to  perform.  Dr.  Wooddeson 
having  collected  a  variety  of  Notes,  with  a  view  to 
extend  and  to  prepare  them  for  a  publication  upon 
the  subject,  was  compelled  by  an  ill  state  of  health 
to  relinquish  his  purpose,  before  it  was  much  more 
than  half  accomplished ;  and  he  did  me  the  honour 
of  commuoicating  to  me  his  papers,  with  a  request 
that  I  would  revise  them,  and  complete  the  work. 
Encouraged  by  the  confidence  reposed  in  me  by  my 
learned  friend,  I  ventured  to  comply  with  his  ap- 
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ADVERTISIMBNT. 


plication,  and  beg  leave  to  submit  to  the  public  the 
result  of  our  joint  labours,  trusting  that  the  arduous 
nature  of  the  imdertaking  win  be  deemed  some 
apology  for  ^  in^clooiyops  w|iiob  fpay  be  disco- 
vered in  its  execution. 

SAMUEL  TOLLER. 


nehber^th,  1808. 
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LAW  OF  TITHE& 


CHAPTER  I. 


HIStORICAL  INTRODUCTION, 


Of  the  EsUMshmeni  of  Tithes. 

WITHIN  (a)  the  period  which  elapsed  between  of  tbe  pay* 
the  latter  end  of  Ae  fourth  century^  and  the  "??*^  ^ 
commencement  of  the  reign  of  Charlemagne^  coup  thdr  legal 
prehending  a  space  of  about  four  hundred  years,  the  ^^'""* 
payment  of  tithes  or  tenths  of  the  produce  of  lands, 
and  of  other  articles^  was  inculcated  as  a  religious 
duty  by  some  eminent  fathers  of  the  church,  and 
ministers  of  the  gospel }  and  their  preaching  was  not 
ineffectual. 

But  the  o£ferings  consequent  on  these  admonitions 
seem  not  to  have  been  always  in  the  precise  propor- 
tion of  a  tenth,  and  they  were  chiefly  voluntaiy,  and 
the  effect  of  conscientious  piety,  except  that  where 
no  contributions  at  all,  or  such  as  were  illusory  only, 

(a)  Sdd.  on  Tidies,  c.  r.  §  1.  &  c.  ti.  Montesq.  Sp.  of  L>  b.  xxxi, 
e.  12. 
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neere  rendered,  the  church  might  on  some  occasions 
excommunicate,  or  censure  the  defaulters.  The 
C  ^  I  payments  were  in  a  great  measure  arbitrary  also  in 
respect  to  the  persons  to  whom  they  were  made ; 
being  sometimes  to  the  priest  officiating  at  the  sacra- 
ments ;  sometimes  to  the  superior  of  a  religious  con- 
clave ;  sometimes  to  the  bishop  \  and  sometimes 
dedicated  to  the  poor.  And  it  appears  moreover, 
that  a  perpetual  or  permanent  right  to  tithes  was 
very  early  consecrated  to  some  churches  by  assign- 
ment out  of  particular  lands  at  the  owners'  pleasure. 
But  the  establishment  had  not  yet  ac^jik'ed  the  sanc- 
tion of  public  authority ;  nor  of  any  ordinance  in 
general  force,  ecclesiastical,  or  civil.  There  are  no 
traces  of  any  law  for  tithes  in  the  Eastern  empire,  at 
any  period.  And  as  to  the  Western  church,  in  the 
age  I  am  speaking  of,  the  only  ordinance  (()  of  un- 
^dubted  credit  fbr  ^yment  of  them  is  l^at  of  tfae 
^Miitidil  ci  Fre&ch  'bishops  assembled  4t  Mascon  so 
-Mriy  as  the  year  586.  But  the  decrees  of  that  asseia- 
My  wete  'never  t^eoeived  as  ^naral  caQpn^^  nor  did 
they  obtsdn  any  great  or  lasting  validity  in  the  distriot 
in  which  they  were  enacted.  Such  was  the  origin  qf 
"tithes  a^  not  yet  recognized  by  secular  authority,  and 
thiis  they  existed,  before  the  age  of  Gharlen^gn^* 

Of  the  esta-        To  this  powerful  monarch,  whose  dominions  were 
biishment  of  ^  ,^j^j^  ^j^^  flourishing,  are  commonly  ascribed  the 

tithes  on  the  ,,  .   ,      i  ^^^  /»       i 

continent  of  "first  geneml'laws,  certainly  the  earliest  extant,  for  the 
Europe.        payment  of  tithes  (1).     In  a  general  assembly,  of 

(6)  QwiU.  Bep.  488.  Seld.  c,  r.  $  5/  and  Linden.  674. 


(1)  [Mr.  Hallam  nottoes  that  Mablj  attacks  this  current  opinion, 
but  shows  that  he  has  overlooked  several  authorities.  2  History 
of  the  Middle  Ages.  206.] 
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tstatM  6piritual  aaad  temporai  held  under  hia  in  the 
ysBX  77Sy  about  twen/ty4mo  ye^rs  before  his  title 
e£  emperor,  it  vu  ordained  ^^  ut  wmsqvisque  suam 
^  decmam  danet;  atque  per  jusmnem  episeopi  std 
*^  dispensetur.^^  The  indefinite  expression,  ^  Mom 
"  dedmamy*^  intimates,  that  the  custom  of  tithing  was  f  3  1 
to  a««Scient  degree  e^^tensive  and  prevalent  to 
aeeertain  in  some  measure  the  subject  matter  of  the 
•fikriiigfl^  This  law  is  found  among  the  leges  Longo-^ 
bardorum,  book  in.  tit.  8.  the  whole  titie  being  in- 
eofibed  de  deams  (c).  And  it  is  also  admitted  in  the 
ceipitulafj  of  the  emperors  Charlemagne  and  Lewis, 
l^oth  of  which  edllections  are  parts  of  the  Codes^  legum 
antiquarumy  e£ted  by  Lindenbrock,  where  man^f 
etartutes  and  ordinances  concerning  tithes  occur. 
But  it  appears  in  point  of  fact  that  the  establishment 
met  with  some  opposition,  of  which  the  frequency 
and  solemnity  of  the  injunction  afibrd  a  strong  pre- 
eumptioif.'  Thus  ki  one  (d)  of  them  the  duty  is  said 
to  be  confirmed,  *^  e^r  uf>msque  iestamenti  tabuiis.^ 
Some  are  interspersed  promiscuously  among  other 
Mosaical  precepts,  adopting  the  expressions  of  the 
Pentateuch ;  and  one  law  inflicts  on  a  person  making 
default,  the  heavy  penalty  of  forfeiture  of  his  estate 
in  the  }g,nds  fi^om  which  the  tithes  arose,  and  such 
estate  or  interest  was  at  first  usually  granted  for  the 
feudatory's  life,  and  then  called  (as  in  the  text  re- 
ferred to)  benefieium. 

Ih  that  passage,  as  in  many  other  places,  of  these  Explaoatioii 
old  institutions,  noruBetdechMt^^  mentioned  together.  ®^  *^«  ^^rd 
This  might  lead  to  a  supposition,  that  in  some  dis- 
tricts a  greater  proportion  than  a  tenth  was  customa* 

(c)  Lindas  67^  (d)  lb.  703,  i9t,  9W^  949. 
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lily  paid ;  but  Selden  (e)  iix  his  profound  learning 
and  judgment  interprets  the  norue  to  have  a  significa- 
tion wholly  distinct  from  the  common  use  of  dedmoff 
Bnd  to  mean  the  rents  or  returns  reserved  on  demising 
lands  of  the  diurch. 

As  to  thfe  Various  authors  have  adverted  to  Charlemagne's 

fourfold  di8-   fourfold  distribution  of  tithes,  taken,  as  it  seems,  fixwn 
tithci.  antecedent  canons  (f%  and  the  usage  of  primitive 

Christianity,  viz.  ^'ut  decinut  (jg)  popuU  in  quatuor 
[  4  ]]      *<  partes  dividantur :  Prima  pars  episcopis  detur  ;  aUa 
^^cJericis;  terHa  pauperibus  ;  quarta  injftdnica  ipsius 
<*  eccksiceJ'  Perhaps,  however,  this  rule,  after  it  was  so 
ordained,  was  not  of  very  extensive  prevalence,  or 
duration,  or  not  exactly  fulfilled.    And  indeed  the 
capitulary  is  scarcely  reconcileable  in  difierent  parts 
of  the  compilation.     Thus  one  law  directs,  **  ut  (A) 
*'  decinuB  inpotestate  episcopi  sinty  qtcaUter  apreshyteris 
"  dispenserUiir  ;"  whilst  another  decrees,  **  ut  (i)  de- 
^<  cimwfideliter  sancke  ecclesiie  reddantur^  etpreshyteri 
^^  secundum  canonicam  regulamJideUter  eas  dkddant;** 
this  canonical  rule  is  elsewhere  (k)  explained  to  mean 
the  fourfold  division  before  mentioned,  in  which 
latter  place  the  portion  of  the  bishop  seems  reserved 
to  him  in  trust  to  be  employed  in  general  purposes 
of  benevolence ;  for  it  is  said,  *'  quidquid  e^rinde  pcn^ 
"  tifes  jusseret  prudenii  consilio  est  ^fitciendumJ'    In 
this  law,   and  a  (/)  subsequent  ordinance  of  the 
emperor  Lewis,  the  priests  are  solemnly  admonished 
to   make  a  faithful  partition   of  tithes    received, 
especially  among  the  paor,  and  not  to  sell  them,  nor 
treasure  them  up  in  barns,  a  practice  of  which  the 

(e)  Seld.  c.  vi.  s.  7.  (J)  Linden  1101.  Seld.  c.  vi.  s.  3- 

(g)  lb.  674.  (h)  Linden.  854.  (i)  76.  944. 

(*>  Jb.  1101.  (0  Linden.  1188. 
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prevalence  is  censured.  These  several  quotations 
indicate^  that  the  quadruple  distribution' was  never 
strictly  or  universally  adhered  to;  and  a  peculiar 
paronehial  right  seems  gradually  to  have  centered  in 
the  priests  respectively  officiating  in  the  churches  of 
the  districts  where  the  tithes  were  produced,  except 
as  to  such  proportions  of  them  as  had  fallen  into 
otl)er.liands« 

For  it  is  observable  how  very  soon  (m)  after  the  ^>nf«"<la. 
^na  and  general  establishment  of  tithes  on  the  conti- 
nent of  £urope,  they  were  in  many  places  perverted 
&qm  their  original  destinations,  and  vested  in  lay 
hap4S}  by  grants  and  conveyances  called  InfeudaHons^ 
Such,  grants  were  m^de  by  prinqes,  bishops^  rehgious 
houses,  lords  of  seigpories,  out  of  their  demesnes,  and^  P  5  1 
perhaps^  by  private  lay  patrons  in  the  vacancies  of 
their  cburi:;hes.  But  the  right  of  the  grantors  in 
making  them  i»  not  very  apparent  The  most  ancient 
reporded.  instance  is  referred  to,  at  so  early  a  period 
as  the  year  900,  and  is  a  patent  from  a  king  of  France 
to .  the  first  earl  of  Holland  of  the  church  of  Heo* 
omndat  or  Egmond,  with  all  things  thereto  duly  be- 
loB|png.  Such  alienations  were  about  the  year  1060 
the  sttbjisct  of  complaint  to  pope  Alexander  the 
secondhand  some  time  afterwards  (n)  were  prohibited 
by  a  couqcil  of  Lister^  in  terms  indiscriminate :. 
Yet  they  .continued  so  frequent,  notwithstanding  a 
like  prdbibition  by  another  Lateran  council  in  llS9i 
that  about  the  year  1 170  they  were  made  a  pretence 
by  some  malecontents  ia  the  north  gf  Germany  for 

«  ri 

(tn)  Seld.  c.  vL  s.  4* 

(n)  Selden  says  ia  1078.  The  CUronicls  ap«  Corp.  jur.  dv^ 
mentions  Concil.  Lat.  in  1068.  and  Synod.  Lat.  in  1072.  Th!^% 
V^re  many  couneils  of  this  appellation. 
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payii^  1^0  tithes  at  aU,  ^^prcettrea  (o)  etM  adfe^enm  t 
*'  fum  tnultum a  veritaie  aberrimteif  quod  omnesdeeimm 
^<  in  Juxus  cessermt  hominum  secalarium.**  To  remedy 
90  progressive  an  abuse^  a  third  canon  wad  enacted 
at  a  genei'al  council  of  Lateran  in  1 180  (jp)  prohibii* 
iBg  for  the  future  such  infeudations  of  tithes  front 
one  layman  to  another^  which  ecclesiastical  ordinance 
seems  to  have  had  an  extensive  reception  in  Europe^ 
The  alienation  of  tithes  not  merely  to  laymen,  but 
even  to  spiritual  corporations,  as  abbeys  and  the  like, 
was  not  obviated  till  about  twenty  years  afterwards, 
by  a  decretal  epistle  of  pope  Innocent  the  third.  In 
the  interval  between  this  council,  and  Innocent^i 
decretal  epistle,  tithes  might  (at  least  with  the  con* 
sent  of  the  diocesan)  be  arbitrarily  consecrated  to  a 
religious  house,  Although  they  could  not  be  alienated 
to  laymen* 

In  respect  to  the  payment  of  tiAe»  in  this  island^ 
Sir  Wm.  Blackstone  says,  (q)  *'  pos»bly  they  were 
contemporary  with  the  planting  of  Christsanitf 
among  the  Saxons  by  Augustin  the  monk,  about 
'<  the  end  of  the  sixth  century/'  If  the  only  groimd 
for  this  surmise  is,  that  the  payment  was  commonly 
urged,  and  inculcated  from  scriptural  texts,  and  as 
consonant  to  the  divine  code,  then  it  may  with  equal 
probability  be  referred  to  a  much  earlier  period  than 
that  monk's  mission  from  Gregory  the  great;  for 
Christianity  prevailed  in  general  among  the  Britoofly 
and  many  ecclesiastical  synods  were  holden  here  aa^ 

(0)  Krantz  Wandal.  lib.  iv.  c.  39. 

(p)  So  Chronid.  ap.  Corp.  jur.  civ.  Linden.  1 60,  &  Selden.  But 
Co.  2  Inst.  641.  Degge,  p.  2.  c.  2.  and  2  Bl.  Com.  27.  place  it 
m  the  year  preceding.  See  Decretal  Greg.  IX.  1.  3.  t.  30.  c  19. 
vnth  the  glots. 

(9)  2BLCom.  25. 
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tdrior  to  Ae  Saxoa  dyoasty.  It  maj  be  ranarket^  Mission  of 
tiat  AagustiB  (r)  inquiriBg  of  the  pope,  as  to  the  ^  «»"•**»• 
Mskop^s  portion  (^the  obktioiis  of  the  fidthfulr  at 
the  altar,  makes  na  mration  of  tithes  by  name.  H^ 
receives  for  answer  that  the  custon  is  generally  to 
make  that  quadripartite  division  before  .alluded  to^ 
which  thus  appears  to  be  not  only  more  antient  than 
the  law  of  Charlemagne  on  the  subject,  but  (5)  con- 
Ibrmable  also  to  some  very  old  canon  or  usage :  and 
this  str^figthens  the  hypothesis  I  have  just  advanced, 
IroBcerning  the  original  nature  of  tithes.  In  those 
elder  ages,  the  bishop  and  his  clergy  (formii^  a 
eouncil  or  chapter  to  him)  resided  together 
(except  such  as  were  sent  ta  minister  at  a  dis* 
tance),  and  were  in  some  measure  maintained  by 
fuch  pious,  indefinite  offerings,  without  any  local 
fisaits  being  ascertained,  within  which  tithes  were 
peculiarly  demandable. 

Hie  (ty  next  mission  from  Aome  after  that  e^f  Mission  of 
Augustin,  was  in  the  year  7B6^  when  pope  Hadrian  Gregory  and 
Ibe  first  sent  hither  Gregory  bishop  of  Oskia,  and  ^^p^y'^^- 
Tbeophylact  bi^p  of  Todi,  jbr  the  reformation  and 
•etablishmeot  of  the  ecoteriastical  code.    According* 
If,  distinct  councits  were  assembled  of  the  spiritual 
and  secular  powers  for  the  kingdoms  of  Northunu 
berland  and  Mercia,  the  latter  of  which  meetings 
seems  also  to  have  been  attended  by  the  states  of 
Wessex,  as  well  as  the  archbishop  of  Canterbury^  et 
cmteris  episcopis  regianum*    These  ecclesiastical  le» 
gislators  readily  embraced  and  adopted  whatever  was 
l^ieposed  by  the  authority  and  sanction  of  the  legates^ 

(r)  Seld.  c.  ix.  $  2. 

(«)  Seld.  c.  Ti,  i  3.  cites  ConciL  Antiocb.  Gwill,  Rep,  488. 

(0  Seld.  c.  viii.  §  2. 
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And  »nong  the  rest  an .  ordinance  de  decimis  dandk; 
and  *  thus  the  payment  of  tithes  became  the  law  of 
the  land  throughout  the  whole,  or  by  far  the  greater 
part  of  the  dominions  of  the  SaxcHi  heptar<^by«  not 
long  after  this  event  consolidated  into  the  moniarohy 
of  England. 

jtpecial  In  the  succeeding  ages,  frequent  mention  is  made 

tithes  to  one  of  tithes  among  the  Anglo-Saxon  laws :  but  the  first 
Churchi         peremptory  limitation  of  them  to  one  church  in  ex- 
clusion of  others  (except  by  endowment)  isin£he 
laws  (i^)  of  king  Edgar,  about  the  year  970,  by  which 
it  was  ordained  that  every  man  not  having  erected  a 
church  of  his  own,  should  pay  his  tithes  to  the  ealbair 
mfnfcpg^    antient    minister,  (meaning,  as   the   case 
might  be,  cathedral,  mother  church,  or  monastery)^ 
where  he  heard  divine  service.    The  same  regard  to' 
the  more  antient  places  of  worship  is  paid  in  a  con- 
stitution (jt)  enacted  about  forty  years  afterwards, 
tinder  Etheldred  the  second.    But  it  is  to  be  observed, 
that  the  ordinances  of  king  Edgar  point  to  the  con« 
firmed  and  (y)  increasing   practice  of  thanes  and 
great  men,  who,  as  jdigion  prevailed,  for  the  conve- 
nience of  their  families  and  tenants,  erected  and 
endowed  churches  within  their  respective  seigniories 
and  domains ;  the  boundaries  of  which  in  ftiture  de« 
terminedthe  officiating  minister's  fimcdon  and  bis 
P  ^  .      emoluments,  and  such  beneficed  incumbent  had  no* 
^      "^ '    longer  any  claim  on  the  common  stock  of  tithes,  and 
oblations   in    the  treasury   of  the   diocese.    King 
Edgar's  statutes,  indeed,  confine  such  endowm^ts* 
of  newly  erected  and  consecrated  churches,  having 

(tf)  Seld.  c.  viii.  §  9.  Sc  c.  ix.  %  4. 

(x)  /6.  c.  viii.  §  10, 

(y)  Seld,  «.  ix.  §  4.    Vide  1  P.Wms,  774. 
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places  of  sepulture  annexed  to  theniy  to  one  third 
only  of  the  founder's  tithes.  But  it  is  with  reason 
supposed  that  these  divisions  or  districts  were  soon 
considered  as  parishes  of  themselves,  (rites  (z)  of 
sepulture  being  an  old  characteristic  of  (a)  a  parish 
church),  and  in  process  of  time,  perhaps  speedily 
attracted  the  two  reserved  thirds,  to  which  the  elder 
or  mother  church  had  once  a  claim.  And  I  should 
conjecture  that  this  rarely  happened  to  the  prejudice 
of  another  parish  church,  in  the  sense  we  now  use 
the  term  (6)  (for  parcecia  or  porochia  was  originally, 
and  for  a  long  time,  synonymous  with  diocese  or 
bishopric);  but  rather  to  the  diminution  of  the  re^ 
venues  of  some  episcopal '  see,  or  monastery,  which 
were  reciprocally  relieved  by  having  fewer  officiating 
dergy  to  support.  The  bishop's  consent  was.  neces- 
sary to  the  consecration  of  the  new  church ;  he 
could  therefore  have  no  ground  for  complaint. 
Many  waste  and  uninhabited  spots,  not  heretofore  at- 
tached to  any  parish,  as  they  afterwards  became  cul-» 
tivated,  built  upon,  and  populous,  required  a  resident 
priest,  and  were  enabled  to  render  him  temporal 
remuneration.  Moreover^  in  places  avowedly  paro* 
chial,  it  is  thought  (c)  that  long  after  king  Bear's 
time  tithes  were  demanded  as  due  by  prescription^^ 

(tt)  1  Via.  Lect.  314.    2  Inst.  363.    GwiU.  1000. 

(a)  See  2  a.  A.  291. 

(6)  Sdd.  c.  vi.  §  3.  sad  c.  ix.  (  3.  Lex.  rar.  IlapawMs  FUeMCus,  - 
in  his  ParoBcia^  c.  i.  calls  porochia  the  popular  and  corrupt,  and 
parcfcia  the  true  orthography*  and  says*  canon  decmm  quariug  apop' 
Morum  demuniiai  epitodpo  mom  desareiiH  IIafoHu«9  seu  dkecuun,  8fc. 
Decretal  Greg.  IX.  c.  iii.  t.  30.  c.  20.  de  parochki  tmm$  epiicopi 
in  duBceiim  alteriui.  GwiU.  Rep.  488.  aUquando  porochia  pro  dmoesi 
pomtur,  Dkecem  imterdum  pro  porodbid.  Rebufi  iraci.  4$  dedmu 
^tuut^vi,  §  6.    See  also  6  Cob  67  a. 

(c)  Seld.  Of  ix.  §  3. 


or  by  tqiecial  ccnasecntion  of  t^m  to  the  incuiirib^it^i 
benefice^  and  merely  of  common  right  as  ftt  present^ 
|[  9  ]]  and  as  annexed  to  the  spiritua)  care  of  the  pafishimierft 
resident  within  the  limits^.  I  should  therefore  asciibe 
the  erecticm  of  the  greater  number  of  o&t  compara* 
tively  more  modern  parishes  to  places  where  no  tithes 
were  before  payable  to  any  parochial  benefice.  And 
these  observations  collectively  may  account  for  the  es- 
tabUshment  of  the  incumbent^s  peculiar  and  exclusive 
right  to  tithes  in  his  parochial  limits  of  recent  foun- 
dation, without  traces  found  of  any  controversy  in 
any  of  the  many  districts  in  which  these  new  endow- 
ments successively  took  effect  for  more  than  a  cen- 
tury downwards  from  the  Norman  invasion;  (1) 
insomuch  that,  in  (d)  an  epistle  from  king  John  to 
pope  Innocent  the  third,  it  is  claimed  as  (e)  lawful 
by  the  custom  of  the  realm  fbr  the  bishop^,  earls,  and 
barons  to  found  churches  within  their'  seignories. 
The  right  is  claimed  generally,  bilt  th6  recognition 
of  it,  as  allowed  to  laymen,  is  subject  to  provisoes,^ 

(d)  Seld.  c.  zi.  )  3.     See  1  P.  Wms.  29. 

(e)  3  Vin.  Lect.  33.  k  n.  e. 

■        ■  ■  III  IM.Ii  ■      I  ■  ■■^^»<»>— M^—  III  UM  I     ^■■^^■—11         I         > 

(1)  [An  error  pf  Sir  H.  Spelnan  may  here  be  nodced,  who  ob« 
serves  on  the  authority  of  Sprott'»  Chronicle,  (who  lived  so  late  aa 
1274),  that  at  the  time  of  the  formation  of  Domesday  Book* 
there  were  &und  to  be  4504  parish  churches  in  the  kingdom. 
Now  the  whole  number  actually  noticed  in  the  survey  amounts  t<> 
little  more, than  1700.  It  musi^  however,  be  observed^  that  Domes- 
day cannot  be  cited  as  an  authority  for  the  non-existeace  of  a  parisli 
church  at  the  time  of  its  compilatioiu  The  precept  which  directed 
its  formation,  laid  no  injunction  upon  Che  jurors  to  make  a  return 
of  churches ;  and  accordingly  the  mention  of  them,  whenever  it 
ooeurs,  is  merely  incidental  and  irregular.  Unexceptionable  en» 
deuce  oaa  be  produced  of  the  existence  of  many  ehurehes  at  the 
time  of  the  compilation,  which  are  not  mentioned  in  it. 
Dissertation  prefixed  to  the  last  edition.] 


Cutf  4  L         EstabMskment  of  TMes.  \ 

that  the  fanhofy'i  assent  be  had,  ftnd  no  InJQMice  be 
done  to  more  antient  ohurches  by  tbe  new  founda* 
tions*  About  this  period,  however,  t}^  practice  Ml 
into  disuse,  probably  as  the  right  of  the  cbarches 
already  erected  became  gradually  considered  as  co* 
extensive  by  common  intendment  with  the  parochial 
boundaries^  For  in  this  age,  at  least,  it  was  the  set- 
tled doctrine  that  all  lands  were  regularly  to  pay 
tithes  to  the  mother,  or  parish  church. 

But  although  little  or  no  vestige  appear  of  rests* 
tance  made  to  founding  parish  churches  de  novo  in 
respect  to  any  antecedent  right  to  tithes  in  the  ap- 
pointed district,  yet  the  religious  orders  (f)  were 
always  vigilant  to  dispossess  the  secular  officiating 
clergy  of  their  rights,  and  were  probably  not  a  little 
sedulous  in  obtaining  fresh  grants  in  the  interim  be- 
tween the  coundl  of  Lateran,  which  prohibited  such  r  |/%  -i 
infeudations  to  laymen,  and  Pope  Innocents  decretal  ^ 

epistle  above  referred  to,  (g)  which  (A)  extended  the 
restraint  to  spiritual  persons  also,  and  conventual 
bodies,   enjoining  the  due  payment  of  tithes  to  the 

(/)  Degge,  p.  2.  c.  2.  (g)  Supra,  5. 

(h)  Canittanen.  arMepkcopo,  Ut.ecclenu  parockiaUbui  juti^ 
dedma  per$olv€Mtur.  Pervenit  ad  audieniiam  noitram  quod  muUi  in 
duaeeti  tud  deemat  iuas  tntegTOi,  vel  dtuu  parteg  ipiarum  non  UU$ 
ecckiiis,  in  quarum  parochiis  habitanifVel  ubipradia  habent^  ei  d  qm* 
hu$  eccUsiaitiea  percipiuni  iacramenta,  penohmntt  9€d  tat  dtiit  pro 
tud  dutribuerunt  vohMtaie  .  Cam  igitwr  ineonveniiem  e§se  mdeaiwt 
€i  d  ratkme  dimmUe^  ui  eccle$kt  qua  tptritualia  aeminant,  meiere 
non  debeant  d  sum  parochkmi$  UmporaUat^et  haberCf  frutemitaii  tmm 
auctoriUUe  prmsentum  indulgemtu,  ut  Uetat  Ubi  n^^er  hoc  tion  ob§t, 
contradictionef  vel  appeUaiione  ct^uiRbetf  mu  eonsnetudme  iuictennt 
ob$ervatd  quod  canomcum  fuerit  ordinarep  ei  /acere,  quod  Btatuerisper 
centuram  ecclentt  frmiier  obiervaru  Nutti  ergo.  Ire*  oMfihnaiiomi 
lie.  Datum  Lateran.  11  noma  JutiU  Imwu  IIL  Op%  torn,  ii*  45& 
Colonin ,  1575. 
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parochial  incumbents.  Sir  Wm.  Blackstone  corrects 
(i)  an  error  of  Sir  H.  Hobart  and  others,  {k)  who 
suppose  that  council  to  have  prohibited  such  grants 
to  spiritual  persons.  But  are  we  not  to  impute  the 
same  oversight  even  to  Lyndwood,  a  learned  canon- 
ist,  and  bishop,  in  the  earlier  part  of  the  fifteenth 
century  ?  For  he  writes  (J)  that  after  the  council 
of  Lateran  tithes  could  not  be  granted  to  any  exira^ 
neous  church  or  monastery.  However,  the  error  of 
so  many  of  our  common  lawyers,  before  it  was  re- 
marked by  the  learned  commentator,  had  been  pointed 
out  by  Sir  E.  Coke,  (m)  who  also  cites  the  expressions 
of  one  of  the  judges  in  the  seventh  year  of  Edward 
the  third,  to  the  same  effect.  (1)^ 

Establish-  f^  ^[^  r^>^  decretal  epistle,  addressed  to  the  Arch* 

inent  referred  i^  ^  .,i  iv 

to  Innocent's  pishop  ot  Canterbury, '  and  received  here  as  law  by 
P^ii7il*^         general  consent,  may  in  a  great  measure  be  referred 

the  final  establishment  of  the  right  of  the  parochial 

« 

(i)  2  B.  Com.  27. 

(k)  2.  Inst.  641.  Seld.  e.  vi.  §  7.  Gwill.  Rep.  375,  388,  1556, 
.569. 

(0  Prov.  160.  Degge,  p.  2.  e.  2.  2  Vin.  Lect.  87.  Seeals^ 
GwUl.  187.  210. 

(m)  2  Inst.  641.  and  margin.    Sdd.  c.  tiii.  }  23. 

(»)  See  Degge,  p.  2.  c.  2. 

(1)  [Qodolphin  in  his  Ilepertorium  Canonicum  358,  nevertheless 
maintained  that  a  parochial  right  to  tithes  was  settled  by  a  Lateran 
council  which  he  places  in  the  year  1120,  for  which  he  cites  *a 
canon  made  by  Innocent  the  third.  Degge,  however,  clearly  shews 
this  to  be  an  error;  first,  as  there  was  no  Lateran  council  in  1 120; 
the  second  Lateran  council,  which  however  is  not  reckoned  among 
the  general  councils  being  held  under  Paschal  II.  in  1 1 1 2 ;  secondly, 
as  the  second  general  council  held  in  the  Lateran  was  under  Inno* 
cent  II.  in  1,139 ;  but  of  neither  of  these  councils  any  acts  are 
produced ;  and'  thirdly,  as  Innocent  TIL  did  not  enter  upon  the 
Fapacy  till  ]  199.  He  also  cites  an  opinion  of  Parwing,  C'  l^ 
7  E.  3.  5  a.  Vide  D^ge  P.  C.  7th  edition,  287.] 
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Chap.  L         Establishment  qf  Tithes. 

clergy  to  tithes.  (1)  They  are  represented,  indeed, 
in  several  of  our  old  law  books  (o)  to  be^originally 
and  fundamentally  due  jure  dioino.  But  it  is  foreign 
to  the  scope  and  object  of  this  treatise  to  consider 
the  validity  of  that  antiquated  principle  as  the  basis 
of  a  l^al  right.  (S)  In  point  of  natural  justice,  it  is 
dear,  that  the  clergy  have  a  claim  to  some  public 
provision,  and  tithes  are  the  species  of  such  provision 
prescribed  by  the  municipal  law ;  and  these  founda- 
tions are  sufficiently  solid,  on  which  to  rest  their 
title. 


10 


["  3 


ip)    Dj.  43.  a.  1  Qro.  161,    3  Buktr.  243. 


(1)  [Some  hare  fiincied  that  the  parochial  right  to  tithes  was 
not  settled  till  long  after,  by  a  CaDon  made  in  the  Council  of  Lyons 
in  1274,  under  Gregory  X.  in  which,  it  is  said  that  there  is  a  canon 
for  the  settling  the  parochial  right  of  dthes,  which  however  is  not 
Anind  amoi^  the  canons  of  that  Council.  Godolphin  however 
vouches  the  decretal  Epistle  as  at  all  events  obligatory  as  to  the 
province  of  Canterbury.] 

(2)  [It  is  now  justly  considered  as  exploded,  and  depending 
solely  upon  municipal  laws.  Sims  v.  Bennett,  1  Eden.  401. 
Gwill.  887^  As  Blackstone  observes  '*  though  this  right  certainly 
commenced,  yet  it  as  certainly  ceased  with  the  Jewish  Theo. 
cracy,"  2  Com.  25.] 


i  w  ) 


CHArrEB  IL 

Qf  TitheSf  as  to  whom  due^  and  their  legal  nature^ 
t  ^^  1  and  properties. 

'^^^  XlTHES  «re  by  our  English  lawyers  properij  raokcid 
among  incor-  amoDg  incorporeal  hereditaments,  because  they  exiat 
poreal  here-    \^  mental  speculation,   are  subjects  of  discussion: 

ditaments.  r  '  j  » 

debate,  judicial  enquiry,  And  decision  y  aro  capable 
of  being  demised ;  and  have  other  qualities  and  pro^ 
perties  antecedently  to,  and  independently  of,  the 
corporeal  produce,  which  they  yield.  They  are,  there- 
fore, considered  as  of  that  species  of  JlegvJ  property, 
which  lies  in  gi^nt,  to  convey  which  a  written  instns- 
ment,  or  grant  specially  so  called,  was  always  neces- 
sary, in  contradistinction  to  corporeal  things,  as  lands, 
which  are  said  to  lie  in  livery,  and  might  antiently 
hs^ve  passed  by  oral  gift,  and  livery  oi  seisin,  without 
any  written  deed  (!)• 

DefiniUon  of  Tithes  are  defined  by  Doctor  Wood  (a)  to  be 
tithes.  «  ttig  tenth  part  of  the  increase  yearly  arising  from 

*<  the  profits  of  lands,  stocks  upon  the  lands,  and  the 
<<  industry  of  the  parishioners,  payable  for  the  main- 
<<  tenance  of  the  parish  priest,  by  every  one  that  hath 

(a)  Inst.  L.  Engl.  163.  ed.  1763. 

(I)  [It  has  been  contended  that  tithes  were  not  comprized  in  the. 
word  "  tenement ;"  and  that  the  statutes  had  treated  them  as  an 
incoiporsal  hereditament,  contradistinguuhed  from  a  tenement  It 
has,  however,  now  been  twice  determined  that  iUh€$  art  a  imiemai$^ 
Rex  u  SUngle,  Stra.  100.    Hex  v,  Silis,  3  Price,  32S.] 


GiAF;  IL  To  wharH  Tifkes  ^are  due.  IS 

«^  tliiigB  titlmble,  if  he  cannot  thew  a  special  exemp- 
«*  tion/*  In  respect  to  the  fexBomJrom  whom  tithes 
are  ^m,  the  definition  imposes  the  obligation  on  all 
who  possess  things  ttthable  generally,  excepting  only 
those  special  cases  of  exemption  to  be  discussed  here- 
after. It  extends  to  aU  occupies  of  unprivileged 
hmdt  whether  by  ir»vtn&  as(&)  trespassers,  or  by  just  [  13  ] 
title.  Ab  to  die  persons  to  whom  tithes  are  due,  ike 
defimtion  declares  tiBum  now  at  least  to  be  properly 
asid  entisely  tpirituail  revenue  ''  for  ihe  maintenanoa 
"« of  the  paiiah  priest^''  without  any  portion  being 
legaUy  reserved  fer  the  faisfaoii,  the  poor,  4ir  the  edifice 
^  the  church,  tibe  ncpaks  of  whidi  have  with  us  im^ 
memadaUy  devolved  cm  the  pacfabioneva  at  large; 
tJMigft  of  the  ch^Mifti  only  bemg  a  burthen  on  the 
sector.  This  liierofere,  leads  me  briefly  to  enquire 
who  is  such  parish  priest  thi^  legally  entitled  io  tithes. 

AU  tithes  within  paxishesy  are  due  of  common  right  R^c^r* 
to  the  Rector  (1), 

(b)  'Gwill.  Rawlins  v,  'Wright,  470.  but  see  VTilbraham  v.  Saun- 
,  Otfill.  644. 


(1)  [But  a  Court  of  Equity  will  not  make  a  decree  in 
fayour  of  a  rector  claiming  tithes  of  lands  not  within  his  pariah^  be- 
cause such  claim  is  not  within  the  recognized  common  law  right 
of  the  rector ;  and  accordingly,  in  a  case  of  this  nature*  where  the 
rector  had  for  many  years  received  a  money  payment,  which  the 
defendant  did  not  pretend  to  insist  on  as  a  modus,  the  Court  not 
only  refused  to  make  a  decree  in  his  favour,  but  also  to  grant  a 
commission  to  ascertain  the  boundaries  of  such  lands,  without  a 
previous  inquiry  by  a  trial  at  law  or  an  issue»  whether  the  plaintiff 
was  entitled  to  any»  and  what  tithes,  on  such  lands.  Sanders  i;.  Long- 
den,  6  Price,  117.  In  this  case  there  had  been  a  former  decree  in 
favour  of  a  predecessor  of  the  plaintiff,  and  a  verdict  obtained  by  him 
upon  an  issue  under  it ;  but  as  it  appeared  that  the  succeeding 
reetors  had  neglected  to  take  advantage  of  his  decree  and  verdict, 
the  Court  was  of  opinion  that  it  oould  not  preclude  the  necessity  of 
another  trial.]^      :  -  '       . 


IS  Law  qf  Titiies.  Chap.  IL 

King  entitled  i  say  "  within  parishes,''  for  the  (c)  king  is  entitled 
eztraparo.  ^^  ^^  tithes  in  places  extraparochial,  as  in  parts  of 
chial  places,   forests ;  and  lands  are  parcel  of  a  parish  either  by 

prescription,  or  by  act  of  parliament  (1) 

What  an  Edward  (d)  tlie  first  granted  to  the  bishop  of 

assart  is.        LandafT  and  his  successors,  the  tithes  of  lands  within 

his  fixrest  of  Dean,  (parts  of  which  are  extraparochial), 
<^  de  naoa  assartatis  et  assartandis**  The  bishop's 
lessee  suing  for  tithes,  as  included  in  the  graiit  under 
his  lease  of  them,  it  became  necessary  to  ascertain 
the  legal  notion  of  an  assart,  which  is  (e)  when 
wood  and  covert  for  game  are  grubbed  up,  and  iJie 
ground  thus  cleared  is  brought  to  a  state  of  cultiva- 
tion. (9)  T)m  is  a  high  ofience  against  the  forest 
laws,  unless  authorized  by  the  formal  process  of  a 
writ  ad  quod  damnum^  inquisition,  and  licence.  The 
court  were  of  opinion  in  the  case  before  them,  that  in- 
closures  appertaining  to  lodges  of  the  king's  keepers 
of  his  forest  removeable  at  pleasure,  did  not  answer  the 
r  14  ]  description  of  assarts,  such  inclosures  rather  being  the 
demesne  of  his  majesty,  occupied  by  himself  through 
his  servants.    Neither  was  the  description  of  assarts 

(c)  Gibs.  cod.  t.  XXX.  c.  3.  1  R.  A.  657.    Banister  v.  Wrigiit^ 
Styl.  137.  GwilK  501.    See  Earl  of  Hertford  v.  Leeeb,  Gwili.  486. 
(cf)  Gwill.  1490.    Parry  t?.  Uervey, 
(e)  4  Inst.  307.    Bunb.  128.    Gwill.  645.    Evaos  v.  NevilL 

I 

(1)  [There  has  been  some  difference  of  opinion  upon  tbis  point, 

tbough  it  is  now  firmly  settled  as  above.  Sir  W,  Herle  was  of 
opinion  that  they  belonged  to  the  bishop,  as  general  parson  of  the 
whole  diocese ;  and  Selden  thought  that  they  might  be  disposed  of 
arbitrarily  in  the  same  manner  as  other  tithes  mighty  before  tfie 
parochial  right  of  payment  was  established.  D^ge  para.  c.  TlK 
ed.  290.] 

(2)  [Sir  H.  Spelman  derives  it  from  the  French  auartbr  to  make 
plain :  the  term  frequently  occurs  in  Domesday.] 
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^f^gl^ly  Viswered  by  an  inclp^ure,  or  encroachment, 
wrongfully  made  by  anpther  person  not  a  keeper, 
and  by  him  put  in  cultivation,  but  without  the  offence 
of  having  stubbed  up  any  wood  or  covert-for  game; 
and  which  simply  amounts  to  a  species  of  what  the 
law  denominates  {f)  purpre$ture»  It  was  therefore 
resolved,  that  in  neither  of  these  instances  wa^  the 
plaintiff  entitled  to  tithes  under  king  Edward's  grant 
as  from  assarted  lands.  .      '    ; 

•  •  «  «  V 

This  (jg)  royal  prerogative  in  places  extraparochial  xh«  idng 
is :  referable  to  the  principle  that  the  k\r\g  \&  persofut  may  grant 
fttjipto,  suflAaining  both  a  spiritual  and  a  temporal  ptl^nue. 
c^hacMter,^  and  therefore  capable  of  a  revenue  spiritual 
in  its  pature.    This  right,  however,  being  once  vested 
in  him,  th^  king  may  grant  it  to  any  patentee  at  his 
ixriU  w^  pleasnre  y  oi;  at  least  might  have  so  granted 
it  before  the  statute  restraining  alienations  of  h^edita*» 
ments  belongii;^  to  t^ie.  cjtqwQ)  .1  Ann.  st.  1.  c«  7* 

On  the  same  ground  it  is  alleged  generally,  and  The  king  is 
without  confining  the   proposition  to  places  extra-  *^„^^ablc 
parochjal,  that  the  (h)  king  i^  at  common  law  capable  of  tithes,  aud 
of  tithes,  and  his  patentee  by  his  prerogative ;  and  ^rlbe'i^r 
that  the  king  may  (f). prescribe  for  them,  that  is,  I  them, 
apprehend,  he  must  within  parishes  stoctlj!  shew  his 
title  by  prescription  ;  he  is  only  capable  of  such  pre- 
scription ;  which  capability  does  not  belong  to  his 
subjects  ))eing  merely  laymen. 

if)  2  Inst.  272. 

-(f)  1  R.  A.  657.  wherei  as  to  forests,  a  farther  reason  is  ghrei^ 
fr%ni  tbe.  parliamentary  record,  18  £.1.  vis.  that  ihe  king  may 
in  a  fof€8t  build  towns  and  churches*  assart  lands^  and  enilow,  and 
oboier  feadi^MMfr  tsbnrdhet  at  his  pleasure. 

(h)  2  Co.  44  a*    >       ^  (0  1  Cro.  599. 

c 
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R«ctor  d€  In  respect  to  the  general  right  of  incumbents,  if  a 

not  dej^,  rector  (A:)  be  instituted,  and  inducted  on  an  illegal 

may  sue  for  presentation,  still  he  may  as  rector  de  facto  though 

r  15  -1  not  fi^Jf^re,  maintain  a  suit  for  tithes. 

Query  whe-  But  it  may  be  doubted,  since  the  late  statute 
admittwi'a^'*  44  G.  3.  c,  43.  bath  enacted  that  no  person  shall  be  ad- 
priest  under  mitted  a  priest  till  he  hath  attained  the  age  of  four 
years  of  age  ^^nd  twenty  years  complete,  and  if  admitted  such 
may  sue.        admission  shall  be  merely  void^  and  such  person  shall 

be  wholly  incapable  of  having,  holding,  or  enjoying 
any  benefice,  (provided  no  title  shall  accrue  by  lapse 
till  after  six  months'  notice  to  the  patron,  and  saving 
the  right  of  granting  faculties  to  the  archbishops  of 
Canterbury  and  Armagh,)  it  may  be  doubted,  I  say, 
whether  the  (/)  absolute  disqualification  thus  created 
might  not,  previously  to  any  act  declaratory  of  avoid- 
ance, or  any  sentence  of  deprivation,  be  set  up  in 
defeasance  of  the  claims  of  such  incumbent  defacto^ 
as  much  as  if  the  ritual  of  ordination  (m)  had  never 
been  celebrated. 

^ictr.  As  between  the  rector  ecclesiastical  or  lay  (n),  and 

the  vicar  in  the  same  parish,  all  tithes  \jo  which  the 
vicar  (o)  cannot  entitle  himself  by  ostensible  endow- 
ment, or  immemorial  usage,  and  prescription,  belong 
to  the  rector.  But  particular  questions  concerning 
the  respective  rights  of  these  parties,  will  more  pro- 


(k)  Hob.  302. 

(0  See  GwilL  536.  Stump  r.  Aylifie.  l\M.  Pettit  v,  Churley, 
1  Cro:  228.     Gwill.  1568,  Green  o.  Penilden,  and  conf.  Hard.  329. 

(m)  See  1  Vin.Lect.  314.  n.  1.  st.  13  &  14.  Car.  2.  c.  4.  §  13. 

(n)  2Bul8t  27.  Gwill,  715.  951.  1573.  Reynolds  v.  Greene. 
See  Gamon*8  v.  Barnard,  Gwill.  1462. 

(o)  See  4  Bro.  Ca.  Pari.  216.  223.  235,  236.  Berkeley  o.  Fox. 
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perly  fall  under  consideration  in  the  next  chapter,  in 
treating  of  tiie  divisions  of  tithes.    (See  infra,  51.) 

In  the  mean  time  it  is  to  be  observed,  as  to  incum-  As  to  the 
bents  generally,  whether  spiritual  rectors,  or  vicars  aosniing  dur- 
entitled  to  tithes,  that  by  statute  28  H.  8.  c.  11.  s.  3.  wga^ation 

•  ^y  death. 

d.  6.  the  tithes  and  other  profits  of  spiritual  promotions 
and  benefices  growing,  rising,  or  coming  during  the 
ttmeoftfacatiofij  shall  belong  to  the  next  successor  (p)  [  16  3 
and  his  executors,  towards  the  payment  of  the 
first  fruits  to  the  king,  save  that  tiie  archbishop  and 
persons  in  authority  under  him,  are  allowed  to  retain 
a  competent  recompence  for  the  service  of  the  cure 
during  the  vacation  ;  and  incumbents  hewing  manured 
and  sown  their  glebe,  may  dispose  of  the  corn  thereof 
by  will ;  and  according  to  the  obvious  construction 
of  the  statute,  .their  executors  or  administrators  shall 
have  it  without  any  express  disposition :  and  as  it  is 
also  to  be  understood,  subject  to  the  payment  of  tithes 
to  the  successor,  (see  infra,  58. 68. 170.) :  before  this 
statute,  it  had  been  held  (y),  that  if  parishioners  sowed 
their  lands  the  first  of  May,  and  the  parson  died,  and 
a  new  one  was  instituted  and  inducted,  and  then  the 
com.  was  cut,  the  executors  of  the  former  should 
have  the  tithe  and  not  the  successor.  And  still,  not- 
withstanding the  statute,  the  executor  of  the  deceased 
parson,  and  not  the  successor,  shall  have  the  tithes  of 
ail  corn  within  the  parish  severed  from  the  ground  at 
the  time  of  the  parson's  death,  and  not  carried  away, 
although  the  tithes  were  not  then  actually  set  out,  for 
a  right  to  the  tithes  was  vested  in  the  deceased  parson 

by  the  severance-  of  the  corn  from  the  ground,  (r) 

* 

(p)  Sec  Swinb.  1 15.    Wats.  320.  2  Vern.  136,  204. 
(9)  Bro.  A.  t.  Dismes,  pi.  7.  cites  21.  H.  vi.  30. 
(r)  Watts  c.  47.  fol.  404. 
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Chap.  II« 


By  depriva- 
tion or  resig- 
natioD. 


Lay  impro- 
priator. 


[17] 

Portions  of 
tithes. 


But  if  before  harvest  an  mcmnbent  be  deprived 
qfy'jir  reRnqidsh  his  benefice,  the  corn  sown  on  the 
glebe  is  said  to  belong  to  the  successor  (5),  or  where 
there  has  been  no  incumbency  for  several  years,  (an 
event  not  likely  to  occur)  the  successor  is  entitled  to 
the.  tithfcs  of  the  whole;  interval.  (/) 

A  lay  impropriator  claips  tithes  by  the  same,  com- 
mon right,  and  to  the  same  extent  as  a  spiritunl 
reqtor.  (t^)  It  is  sufficient  to  allege  himself  seised  of 
the  impropriate  rectory,  which  vests  in  him  the  right 
to  tithes  without  proof  of  actual  pa3rment.  There  19 
no  difference  in  this  respect  b^ween  an  ecclesiastical, 
and  a  lay  rector,  because  every  impropriator  derii^ 
his  title  from  an  ecclesiastic^  body.  (1) 

*  ■  ■         -. 

•  Farther,  a  parson  (t;)  of  die  parish  may  prescribe 
to  have  ^  part  of  the  tithes  in  another,  which  is  called 
a  portion  of  tithes.  Such  portion  may  have  been  ate 
arbitrary  consecration  of  them,  and  notimprobably  («?) 
more  ancient  than  the  foundation  of  the  rectory, 
or  the  period  of  ascertaining  the  piirochial  district 
out  of  which  they^are  now  claimed.  Nor  is  this  on- 
likely  to.  have  happened  when  the  domain  of  a  great 
thane  or  baron  (as  must  often  have  been  the  case), 
e;i;tended  into  what  now  forms  the  whole,  or  parte 
of  distinct  parishes.  For  the  payment  of  tithes  as 
free-will  offerings  and  even  established  by  law  (as 


(5)  Dagge,  p.  2.  c  2.      (0  Dashfield  «.  Cumocke.    Hard.  329. 
(tf)  VVhieldon  v.  Har?ey»  Gwili.  951. 

(v)  Gibs.  663.    Degge  ,p.  2.  c.  2.  Dean  and  Chapter  of  Bristol  v. 
Gierke,  Dyer  83.  Gwill.  1 23. 

(to)  Sir  Edward  Ck)ke*s  case»  2.  Rol.  Rep.  161.  Gwill.  375. 


(1)  [Vide  poet,  268.  where  this  is  fuUy  coBsideied.] 
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liatb  b^ea  stated:  io  the  putKieding  chwptohsufra  B» 
90  probably  existed  before  the  partition. of  the  ceaLaofc 
»nto  paijabes  was  so^  general  afi  it  is  at  present.  '* !     • 

:  Xh^se.  (x)  portioina  of- tithes  as  well  a^ia  c^inplete  Laymtn  can- 
impropriate   rectory,    may    be    the    property   and  ^^i^ 
estate  of  a  mere  layman.';  but*  ij>  seems,  he  icaimM; 
prescribe  for  tithes  in  either  of  the  legal  modes  of 
allegmg  prescriptions,  6r  rights^  depending  on  usage 
time  out  of  mind,  that  is,  as  having  existed  immemo^ 
ridly  in  himdelf  and  his  ancestors;  ^r  in  him^  and 
tfablie' '^hoftd  estate  he  hath  in  heredifameilts  speci- 
fied.   Tor  whei'e  (y)  in  a  plea  at  common  law,  aftOr 
itating  a  custom  that  the  lords  of  the  manor  had  been 
used  to  ]>ay  six  pounds  to  the  rector  in  ^tisfactiiMi 
of  all  tithi^i^  a  prescription  was  claiitied  in  the  lords 
of  isuch  manor  to:  take  deeimam  garhan^  et  ctafnUum 
grahorumf  it  waaadmitted,  thata  layman  cannot  faMe 
tithes  by  prescription^  but  a  distinction  wits  tedt^  Distinction 
between  a  clami  of  tithes  generally,  and  of  the  tettltfi  ^^^ot^ 
shock,  and  the  like^  as  the  latter  may  be  a  tfemfpioval  tithes  gene- 
profity  and  parcel  off  or  appendant  to  a  maiior,  which  the^tenth  ^ 
cannot  be  predicated  of  tithes,  being  in  their  priM-  sl^ock,  &c. 
tive  nature  spiritual ;  and  as  the  tenth  (jc),  so  may     [  1^^  ] 
the  seventh  or  fifUi  shock  be  reserved  as  a^i'ent  from 
the  tenant ;  and  it  was  the  opinion  of  the  Court,  that 
the  prescription  here  was  good  upon  this  distinction. 
But  ta  portions  of  tithes  properly  so  dehominated, 
the  present  (a)  right  of  laymen  is  generally  considered 

(x)  Wau.  4]  0.  See  Hungerford  v.  Hawbnd,  GwilL.  1 1^.  ii^  not. 
and  Saundera  v.  Sandford,  Gwill.  298. 

(y)  1  Cro.  599. 763.  Moore,  483.  589.  Gibs.  t.  3(iuc«'9.^3.  2  Co. 
45.  b.     ISaund.  142.    Wats.  c.  47.    Gwill.  200.    Pigot «.  Heron. 

(x)  field,  c.  vi.  §  6.<  Sherwood  «•  Winchoombei  Cro«  JUia.  293« 
GwiU.  164.  211. 

la)  Gibs.  t.  "xsx.  c  3. 
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as  derived  from  the  religious  houses  to  which  they 
belonged,  and  from  which  they  came  to  the  Crown 
and  its  grantees.  Hence  it  seems  understood,  that 
there  are  in  this  Country  no  remaining  and  subsisting 
instances  of  the  abuse  prohibited  in  future  {b)  by  the 
council  of  Lateran,  viz.  grants  or  infeudations  of 
tithes  from  laymen  to  laymen. 

Though*  Although  a  layman  cannot  prescribe  for  tithes^ 

layman  can-  y^t  ^^v  fy^^  the  number  of  portions  in  lay  hands,  it 
yet  It  is  not  IS  not  now  neccssary  for  hun  in  a  suit  to  denve  par- 
necessary  for  ^jcularly  the  title  from  the  monastery  to  which  thfe 

him  to  derive  i    i  i 

his  title  par-  portion  belonged,  qut  he  may  allege  generally,  the 
ticulariy.        seisin  of  himself,  or  of  those  under  whom  he  imme- 

diately  claims.  For  the  omission  of  stating  the  title  at 
large  cannot  influence  the  merits  of  the  cause,nor  pre- 
judice the  adverse  party  in  his  right  to  the  tithes  ({/), 
or  to  any  discharge  or  exemption  from  the  pay- 
ment of  them.  This  matter  was  finally  settled  in 
the  reign  of  George  I.  by  a  decision  of  the  lords  in 
parliament,  said  to  be  agreeable  to  former  precedents, 
and  to  which  subsequent  determinations  have  cer- 
tainly conformed. 

In  that  case  it  was  justly  argued,  that  by  the  several 

statutes  (e)  for  dissolving  religious  houses,   tithes, 

r  19  1    ^^^^^  ha^fQ  become  the  property  of  laymen,  have 

By  the  sta-     acquired  the  nature  and  all  the  incidents  of  temporal 

tutesfor  dis-  inheritances.     In  particular  the  statute  32  H.  8.  c.  7- 

solving  the  ^  * 

{h)  Seld.  c.  Ti.  §  4. 

(c)  2Bro.Ca.Parl.  514.Gwill.650.  Crayhome  i?.  Taylor,    ibfd. 
1 120.  Lowther  v.  Bolton. 

(d)  See  Phillips  ».  Kettle,  Hard.  1 73.  Gwill.  5 13, 

(c)  27  H.  8.  c.  28.    31  H.  8.  c.  13.    32  H.  8.  c.  7.    37  H.  8.  c.  4. 
1  &  2  £.  6.  c.  14.     1  &  2  P.  &  m!  c.  a  §  38,  39. 
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$  7*  enacts,  that  tithes,  or  other  ecclesiastical  or  spi-  religious 
ritual  profits,  then  or  thereafter  made  temporal,  or  haveTcquired 
admitted  to  be  in  temporal  hands,  may  be  sued  for  ^*»®  nature 

,        *  I  •     ^v     ^  1  ^     •     iM  and  incidenti 

and  recovered  m  the  temporal  courts,  in  like  manner  of  temporal 
as  lands  and  other  hereditaments*    No  remedy  is  by  inheritances. 
this  law  given  in  the  temporal  courts  against  persons  j^y  y^  g^^ 
neglecting  as  occupiers  of  land  to  set  out  their  tithes ;  ^or  in  the 
but  such  cases  are  expressly  referred  to  the  ecclesias-  courts, 
tical  tribunal.    The  defendants  to  be  sued  by  virtue 
of  this  statute  are  those  who  claim,  or  hiold  an  adverse 
seisin,  or  ownership  in,  or  as  parcel  of  the  temporal 
inheritance*    To  this  purpose,  several  kinds  of  real 
actions  are  distinctly  enumerated ;  which  it  seems 
could  (/*)  not  be  maintained  before  for  tithes,  as 
such,  (that  is,  not  appearing  to  be  a  lay  profit,  as  of 
a  tenth  shock  reserved)  although  brought  by  spiritual 
persons,  who  in  that  capacity  were  always  qualified 
to  hold  this  ecclesiastical  revenue.    A  real  (g)  action 
called  an  assize  was  sued  by  authority  of  this  statute 
not  long  afler  the  passing  of  it,  when  various  excep- 
tions were  taken ;  the  first  of  which  was,  that  the 
writ  was  of  freehold  instead  of  being  for  a  portion  of 
tithes  ;  to  this  it  was  answered,  that  the  old  form  of 
the  writ  was  sufficient,  and  a  special  subjectof  demand 
might  be  set  forth  in  a  subsequent  part  of  the  record ; 
and  it  was  also  holden,  that  the  allegation  in  the  writ 
was  true,  the  statute  having  made  tithes  freehold,  as 
well  as  lay  inheritances.    This,  species  of  action  is 
now  become  obsolete,  and  the  mixed  action  of  eject- 
ment (A)  which  hath  superseded  it  in  practice  was 

(/)  Year.  B.  44  E.  3.  5.  21  U.7.36.     Gwill.  121.211. 
Ig)  Dy.  83.  a.  Gwill.  119.  121.     Dean  and  Chapter  of  Bris- 
tol V.  Gierke, 
(ft)  1  Cro.  301.  W.  Jon.  321 .    Degge,  p.  2.  c.  18. 
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long  since  determined  to  lie  for  tithes,  ^gaknt  t}ie 
a4verjSie,cIaiinimt  of  the  temporal  inheritance, 

I  ^  .        •  • 

Tenancy  bj        IJ^arthei*,;  as  real  estates^  a  hodband  (i)  shaU  b? 

Sd1^"Sr  *^^^^^y  *^  courtesy  of  tithes;  apd  a  wifesfeatf 
of  tithes.       Ijiave  dow^r  of  them*.    Writs  of  do^er  are  ^ad^ 

particuls^tly  mentioned  by  the  statute :  on  one  (k)  of 
whijch":Pf?pasionsi  where  the  Co^ntes^  of  Qxferd  wfts 
dein^daiity .  it  \fas  revived,  t^at  tfie  propei^  assiga^ 
msf^t  '(^:  the :  dt^regs's  thircU  was  by  ^allatt)ng  to  b^ 
^?.t>ird  tjtbe^hgcfe  ftivi  lihe  lik?,  apd  oot  thjB  tildes 
^f  3ith^rd  pfti^t  of  the  arable  IjEtnd,  fpr  then  the  occupier 
V^ight  ^^rlre^JT  to-  cultiys^t^  or  sow  the  assigned  spot* 
§if  ^d^a;:d.  Coke  (/)  cites  as.  a  maxim  **  nuUus  ptrff 
^fjtsc^"^  m^  ^^t  spirituaJes^  dealiqud  r^pqratipne 

m 

^.J^P^h  fii(V ,  aUquibus  weriims  femporalfb^si  omrari 
V,  iJfe*?A"  : '  Bjit  p.t  thi«  day  (he  ^add^)  if  titl^^-be  in  th^ 
Ij^flft  of  fcpmpoisl  n?en,  J)iey  ^je  by  reww'of  th^ip 
<?p|ltrib^l»/y:to.^rop(ffa^c^^^  Stitt  iftd/epd  (^)> 

q^iri^fd  per^iiQqs  :9fid  ^  benefice^  are  ei^e^pt  from 
clWg8ft.ft^flP»i«i9»>w^ thpwgh  liable tpthe burthens 
Assets.  i»B9sftd  bj)r;pt*tut€,    Iras^ly*  so  copapletrfy  are  tithes^ 

ipj  ^.h^i^ds  become  tempera},  property,  th^t  the  (n) 
rjghit  to  ^iiem*  Js  assets  j^  the  hands  ojf  ;aii  heir^  or 
e;2C9Cu|;9r,(  fi^r^iaymeqt  of  the;  de^a$ed  ii^Fner's  debts^ 
m\y^  iW^  3ir  E,  Coke),  thejy, .  have;  this  pccle^astijcftl 
quality  req^ainiqg,  that  the  proprietor  may  sue  for  th^ 
$llbtrar;tipn;9f  them  in  fch*  ecplewaat^.  cofifft. ,    " ^ 


(m)  Degge,  p.  2.  c.  15.  where  there  is  a  clear  and  judicious  account 
of  first  fruits,  and  other  charges  due  from  incunibeots,  and  where 
it  appears  that  impropriations  are  subject  to  the  pajment  of  procift* 
satibns,  but  that  donatives  are  eiempt. 

(n)  1  Inst.  159.  a. 
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I  JB^tiftiportum  <0))i9iC  improprinte  tithes  cannot  bff     [  21  ] 
paccil  9£»ii(aaoor,  nor.  ^.  oopyhold  tenure,,  nor  de-  A  portion  of 
xoisubjbe  by  qopy  of  court  jx>U ;  ibr  ^hich  one  i^owon  tkh^oim- 
giveft  is,  ithfct, tithes coidd  toot  lie  immemorially  dfir  ^^^^^^ 
tiOMbt^  because  (j?)  before  the  council  of>Laterftti  norofcopj- 
QOidbmluteve^ckisiVe  interest  in  them  belonged  to  J^J^^f^?* 
toy  individual;.  --,  This  xeason  19.  scalrcely;  sufficient*  able  i^  copr 
Tli^;:.r^  .effect  of  jthe  decrees  of  that'councii  hu  ^^«>«'^"*»- 
bten:befoise!diewn,. and  tlie^e  can  be  but  little  doubt 
that  in  many  spots  tithes  were  devoted  by  particular 
special  endowment  in  permanent  exclusive  right  to 
panah  .ohuroh^  as.  well  aa  to  monasteries.; .  Another* 
tad  tmmp^  morr^aftM&Gtary^reasen,  is j^ao  aasignod, 
tomely*  that  tithes  are  of  spiritual  oiriiginy  and  of  a 
4i^tKDkCt  nature  i&dm;A  manor*    Andthisis  correspond 
flout  to  tbtiancient  principles; of  our  law,  accocdiog 
to;  whickiili^j')  eoclesiaiErtical  ptnsessions;  are  holdeta 
l^.ithfr*  free  tedure  of  frankalmmgne. .  Tithes  therei 
feme  ia  the  cBJoymeat  of  spiritual  ^peraons,  eOr  of  such 
hfy  improjfyri'iEttivd  as  *  have  sucoeeded.  thim  ika  their 
revBnuesr,«rid  ammunitiefi,  are  freehold  jestattes^what^ 
ever-  be!  thexomlition  of  the^lands. themselves  oui.df 
wfaldh  they  issue^/iiteinlg^  a  S6par8te:atididi5tajicst  inhet 
lithnce.  .  .Thus  it  seems  the  lai^im'prapriitfeQr  o£tith«s 
arising  ifromrcdpyifold  lands  is^entctledafi  afiieeholder 
tqjvote  at  ;aotinty  .elections.    In  thia  vievtJithM  ard 
distingunhableilrom  reiits,  |Lndaimila£.ch^g[ei4  issiiing 
oof'  of*  lands;  which  fbllow  the  nature  of.  their  [niacin 
pal».  and  cannot*  be  freehold*,  mdess  the  stock  from 
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*     I    .    .  •  .  ,  J 

\ 


(0)  1  Cro.  293.  814.  GwiU.  164.  Sherwood  v.  Winchcombe. 
Sandt  V.  Drury,  Gwill.  1569. 

(p)  See  Sands  v.  Drury,  Gwill.  123.  n.  &  Cro.  Eliz.  814..  Gwill. 
375. 388. 

(9)  Bract,  lib.  c  28,  1  Black,  tract.  115.  116.  cited  2Vin. 
Lect.  31. 
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But  the  en- 
tire parson- 
age may  be 
a  manor  of 
itself. 


which  they  spring  be  also  of  that  tenure.  Land  (r) 
merely  freehold,  though  bolden  of  a  manor,  is  not 
parcel  of  it ;  knd  there  appears  to  be  less  reason,  that 
tithes  being  freehold  should  be  parcel  of  a  manor. 
But  the  entire  parsonage  (s)  may  be  a  manor  of  itself, 
for  if  before  the  statute  (^)  of  qtUa  emptores  terrarum 
the  parson  with  the  patron  and  ordinary  granted 
parcel  of  the  glebe  to  divers  persons  to  hold  of  the 
parson  by  divers  services,  the  same  would  have  made 
the  parsonage  a  manor. 


Impropriate 
tithes  may 
be  the  sub- 
jects of 
grants  and 
other  con- 
veyances. 


Impropriate  {u)  tithes,  like  incorporeal  heredita- 
ments in  general,  may  be  the  subjects  of  grants  and 
other  conveyances,  and  will  pass  by  the  name  of 
'^  hereditaments."  And  by  the  before-mentioned 
statute  Si  H.  8.  c.  7*  S  7*  ^^  ^^  specially  enacted, 
that  writs  of  covenant  and  other  writs  for  fines  to  be 
levied,  and  all  other  assurances  to  be  had  of  any 
parsonage,  vicarage,  portion,  pension,  or  other  pro- 
fit <<  called  ecclesiastical  or  spiritual"  then  made 
temporal,  shall  be  thereafter  devised  and  granted  in 
the  chancery,  according  as  hath  been  used. for  fines 
to  be  levied,  and  assurance  to  be  had  of  lands.  Thus 
distinct  portions  of  tithes,  which  have  immemorially 
subsisted,  as  well  as  a  whole  impropriate  rectory,  may 
be  the  subject  of  conveyance  like  other  real  property. 
And  '\£(y)  Titius  have  a  portion  of  tithes,  and  after- 
wards become  owner  of  the  rectory  where  they  ariser 
the  portion  is  not  extinct,  but  continues  grantable, 
for   it    may    be    of  greater    antiquity    than    the 


(r)  2  R.  A.  120.  («)  Wats.  362. 

(0  2  Vin.  Lect.  38.  &  n.  r. 

(tf)  Degge,  p.  2.  c.  18. 

(i^)  2  Rol.  Rep.  161.  Gwill.  375.  Sir  E.  Cokes  case. 
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establishment  of  the  rectorial  right   in   that   dis» 
trict  (1) 

jSometimes  a  grant  or  conveyance  of  a  portion  of  Cases  where 
impropriate  tithes  will  even  be  presumed,  and  posi«  pofj^n  of  ^ 
tive  proof,  or  the  production  of  the  grant,  will  be  impropriate 

-.  ,.,  A,  ^si  tithes  has 

dispensed  with.     As  where  (w)  the  same  person  soon  been  pre- 
after  the  Norman  conquest  was  seised  of  a  manor,  sumed. 
and  of  such  portion  as  distinct  and  separate  from  the 
rectory :  the  portion  was  granted  by  Henry  VIII. 
to  the  dean  and  chapter  of  Rochester,  the  manor  and 
limited  estate  then  being  in  other  hands  j   but  the     [  S3  1 
dean  and  chapter  never  had  possession  under  the 

(v)    Owill.  1513.    OzeodoQ  v.*  Skinner.     See  Scott  o.  Airey* 
Gwill.  1174.  &infr.  182. 


(1)  [A  subsequent  case  has  been  determined  upon  thb  point* 
but  of  which,  unfortunately,  there  are  no  traces  in  the  books  either 
of  the  arguments  or  judgment.  The  defendant  was  the  devisee  of 
a  person  who  was  impropriator  of  the  rectory  of  S.,  patron  of  the 
ncarsge  and  owner  of  the  manor  of  M.,  and  who  had  formerly 
rented  of  the  dean  and  chapter  of  Rochester  two  portions  of  tithes 
arising  in  the  above  manor  of  M .,  and  also  in  the  manors  of  T.  and 
B.  ^The  boundaries  of  the  lands  out  of  which  the  portions  arose  had 
been  so  confounded,  and  it  was  so  impossible  to  discover  the  identi- 
cal lands,  that  to  three  commisisions  to  ascertain  the  specific  lands, 
returns  were  made,  stating  that  the  commissioners  had  not  sufficient 
proof  to  ascertain  and  distinguish  the  boundaries.  The  defendant 
contended,  that  as  impropriator  he  was  entitled  to  all  the  great 
tithe,  and  consequently  that  the  portions  had  mei]ged  in  the  rec- 
tory. The  chapter^  however,  directed  a  fourth  commission  to 
ascertain  the  said  lands  as  described  in  the  last  lease  that  had  been 
granted' of  the  said  two  portions;  and  in  case  the  commission 
could  not  ascertain  them,  then  that  as  the  nwnher  of  acres  compris- 
ing the  sa&d  two  portions  was  sufficiently  ascertained,  that  they 
should  set  out  and  allot  a  certain  number  of  acres  in  lieu  of  the  said 
portions,  which  was  accordingly  done,  and  the  lands  so  described, 
were  at  the  hearing  ordered  to  be  deemed  and  taken  to  be  the  lands 
out  of  which  the  portions  issued.    Davies  v  Duppa.    4  Wood.  256.] 


18  Lawcf'Ti&es.  Chaf .  IL 

grant  of  such  portion,  .never  having  received  titbei 
from  the  estate;  and  although  in  the  several  isuc* 
cessive  conveyances  of  it,  there  was  not  express  men* 
tion  of  tithfis,  Lord.Kenyen  held,  ^  that  the  owner  of 
the  estate  migtrt, .  under  these  ^ircamstances^  6ita«- 
Uish'  a  goo4  title '  to:  the  itithes  abo;  Who  /could 
disturb  it  ?  Not  the\  rector^  for  these .  tithes  havte 
Itieea  severed  from  tlie  reetory  almost  from  the  coil- 
quest  *y  if  indeed  they  had  been  part  of  liie  rettorittl 
tithes^no  time  would  have  barroi  him,;  where  exists 
kny  other  title  R  The^dean  and  chapter  before  the 
dikabliiig  statute,  13  :£lizabi^,  might  have  alienate 
tiausm;  after  a  possession  of  two  centuvies  and  a  half 
by  the  successive  owners  of  the  estate,  a  conveyance 
of  these  tithed  fi'om  the  dean  and  chapter  is  to  be  pre- 
sumed. The  possession  here  spoken  of  was  rather 
a  retainer,  which  must  necessarily  happen,  where  the 
dght  to  tithes  and  the  occupation  of  the  land,  whence 
they  arise,  are  united  in  the  same  individual.  There 
results  a  suspension  of  actual  payment,  but  no  sus- 
pension of  the  abstract  right.  Thas  if  (a:')  a  parson 
is  seised  in  fee  of  and  occupies  tithkble  lands  within 
his  own  parish,  such  estate  during  this  unity  of  pos- 
session hath  with  some  impropriety  been  called  im- 
tithable,  because  he  cannot-  pay  tithes  to  himself; 
but  if  he  leases  his  rectory,  then  the  parson  himself 
shall  pay  tithes  for  his  other  estate  to  such  lessee ; 
and  if  he  aliens  his  other  estate,  he  shall  receive  the 
tithes  of  it  as  rector,  from  his  alienee ;  because  the 
right  of  tithes  cannot  be  utterly  extinguished  by  a 
temporary  unity  of  possession.  If  he  sows  (y)  his 
glebe,  and  sells  the  com  growing,  he  shaH  receive 
tithes  from  the  vendee  (infr.  57,  58.  68^  69.  261)* 

(«)  Anon.  Dy;  43.  k.    Gwill.  \  18.  (y)  I>egge,  P.  2.  c:  2: 
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If  he  (*)  lease  his  glebe  for  years,  rendering  rent  C  **  3 
^for  all  exactions  and  demands,"  the  lessee  shall 
pay  tithes  for  such  glebe,  for  they  will  not  pass  to 
Mm  by  these  general  words;  But  a  graftt  (u)  of  all 
a  man's  right,  title,  and  iiiterest  in  tithes,  will  pass  a 
lease  of  them. 

Positive  and  express  alienations  of  the  inheritance  Lease*, 
in  impropriate  tithes  a^rd  little  scope  for  observa- 
iaxMs  derived  peculiarly  from  the  subject  of  such 
conveyances.  But  leases  of  them,  made  either  by 
spiritual  incumbents  or  corporations,  or  hy  lay  im- 
propriators, which  transfer  only  a  partial,  or  tempo- 
rary interest,  re(iuire  and  deserve  more  particular 
discussion. 

By  (b)  the  common  law,  churchmen  after  being  Leases  by 
completely  inducted  into  their  benefices,  and  reputed  «^<^^>"^ 

^         ^  *  at  conunon 

to  be  seised  in  fee  in  right  of  them,  enjoyed  as  ample  law. 
power  of  leasing  as  any  pei^son  seised  of  a  temporal 
estate  in  hb  nataral  capacity,  provided  the  consent 
of.  necessary   parties  was  previously  obtained.     To 
hiues  by  ecclesiastical  corporations  aggregate,  no  con« 
sent  was  essential.    But  to  those  made  by  sc^e  eccle- 
siastical corporations,  as  bishops,  deans,  archdeacons, 
prebendaries,  parsons,  and  vicars,  the  consent  and 
affirmation  of  others  were  required  in  order  to  bind 
their  respective  successors.    Thus,  the  demises  of 
-parochial  incumbents  were  to  be  sanctionedby  the 
patron  and  ordinary,  and  those  of  bishops  by  the 
chapter. 

^  •(>)  Ferldtis  V.  Hhide,  1  Cro/  161.  Gwill.  119.  n.    See  also  11 
C».  13.  bv 

(a)  Cro.  Jac.  518.    Gwill.  249.  Arnold  v.  Bidgood. 

(6)  Wats.  C.41.     1  Inst  44.  a. 
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Enabling  and      Considerable  alteration,   however,  is   introduced 
stotut^!"^      by  the  several  enabling  and  restraining  statutes,  ;as 

they  are  called,  namely,  32  H.  8.  c.  28.  1  £1.  c.  19. 
13  EL  c.  10.  14  El.  c.  ll.  &  14.  18  El.  c.  11- 
43  El.  c.  29*  and  I  Jac.  1 .  c.  3.  Tithes  belonging  to 
spiritual  persons,  being  a  frequent  subject  of  such 
leases,  it  is  material  to  notice  the  effect  qf  these  laws. 
Their  principal  result  so  far  as  a£fects  the  general 
objects  of  these  enquiries  is,  that  all  ecclesiastical 
eleemosynary  corporations,  and  all  parsons  or  vicars, 
are  restrained  from  making  any  leases  (other  than 
of  houses),  except  such  as  shall  not  exceed  twenty- 
one  years,  or  three  lives  from  the  making;  they 
must  not  be  for  that  number  both  of  ye^rs  and  lives, 
but  they  may  be  for  a  less  term  or  fewer  lives ;  al- 
though indeed,  till  a  late  statute  which  I  shall  pre- 
'  sently  mention,  leases  of  tithes  could  be  made  for 
years  only,  and  not  for  a  life  or  lives  (which  latter 
are  freehold  leases),  so  as  to  bind  the  ecclesiastical 
successor.  Another  important  qualification  of  leases 
pursuant  to  these  statutes  is,  that  the  ancient  accus* 
tomed  rent,  or  more,  must  be  reserved.  The  (c) 
last  requisite  I  shall  mention  as  affecting  the  subject 
of  our  enquiries,  is  that  in  restraint  of  concurrent 
leases. 


21  years,  or 
three  lives. 


Ancient 

accustomed 

rent. 

Concurrent 
leases  void. 


The  restric- 
tive statutes 
do  not  em- 
power the 
making  of 
leases  unau- 
thorized by 
the  common 
law. 


It  is,  however,  to  be  observed,  that  the  restrictive 
(ji)  statutes  do  not  empower  the  making  of  leases 
unauthorized  by  the  common  law.  Therefore,  a 
parson  or  vicar,  although  he  be  restrained  from  leas- 
ing for  longer  than  twenty-one  years,  even  with  the 

(c)  See  2  Black.  Com.  319.  221.  Indeed  it  has  been  a  doubt 
whether  tithes  could  be  leased  at  aU  mthin  these  statutes,  and  ante- 
cedently to  Stat.  5  Geo.  3.  c.  1 7.  as  mentioned  hereafter. 

{d)  2  Black.  Com.  321.     1  Inst.  44.  b. 
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consent  of  the  patron  or  ordinary ;  yet  is  not  enabled 
to  make  a  lease  of  any  kind,  or  for  any  period,  so  as 
to  bind  his  successor,  without  obtaining  such  consent ; 
for  leases  of  parsons  and  vicars  are  expressly  ex- 
cepted out  of  the  enabling  statute  (e)  of  Henry  VIII. 
and  the  other  acts  are  of  a  disabling  tendency.    It  In  the  case 
is  also  to  be  remarked  that,  although  (/)  it  be  pro-  poration,^'" 
vided  by  some  of  the  acts,  that  leases  not  warranted  f©**®*  contm- 
thereby  shaU  be  utterly  void  and  of  no  effect,  to  all  ^r^J^"^^' 
intents,  constructions,  and  purposes,  yet  such  leases  "g^^st  the 

lessor  •  dr  if 

are  not  void,  but  good  against  the  lessor  himself  in  a  corporation 
the  case  of  a  sole  corporation ;    or  if  it  be  a  cor-  fW^gate,  so 

V  ,  long  as  the 

poration  aggregate,  so  long  as  the  dean  or  other  head  head  remains. 
.  thereof  remains,  for  the  statutes  were  made  for  the     [  26  ] 
benefit  of  the  successor. 

Moreover,  it  seems,  that  if  a  lease  {g)  not  war-  if  a  lease,  not 
ranted  by  the  statutes,  be  made  of  tithes  for  years  ^n»nted  by 

1  1  •  1  1  .    .  ,  ,  the  statutes, 

by  a  bishop,  this  is  not  void,  but  voidable  only,  in  is  made  of 
respect  even  of  the  successor ;  and  if  the  latter  ac-  ^*«»/^' 
cept  rent,  it  amounts  to  a  confirmation.    For  it  is  bishop,  it  is 
said  (h)  that  before  the  third  council  of  Nice,  in  the  o°]j^«'<^«We, 

,  .  1  .  *  *^^  accep- 

year  710,  bishops  might  by  their  sole  alienation  have  tance  of  rent 
bound  the  successor  for  ever  j  and  although  by  that  ^^^^ 
council  such  alienations  are  restrained  as  injurious  finnation. 
to  the  church,  and  the  confirmation  of  the  dean  and 
chapter  made  necessary,  yet  this  ist)nly  as  to  binding 
the  successor.     For  the  fee  simple  (i)  is  reputed  to 
continue  in  the  bishops,  and  therefore  leases  for  years 
made  by  them  subsist  after  their  death,  or  removal, 

W  §  4.  ,  (/)  1  Inst.  45.  n.  &  13  ed.  n.  4. 

(g)  Br.  t.  Acceptance,  pi.  9.  t.  Lease,  pi.  18.     Moore  778.  - 
{h)  Bac.  Abr.  t.  Leases  H.  where  many  authorities  are  cited  as  to 
these  matters,  but  not  all  strictly  in  point 
(0  PI.  264. 
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till  avoided  by  the  succ^aaofy  with  th^  ti4*  ^rtb^ 

caingns  made  at  that  council,  whi)cl|  haYd  s^eiv^  /# 

Secus  as  to     sattotiMi  frcHD  our  law«    But  par8afiS;ai|d'«if  afs  xWfW 

^wtora  and    j^  aoch  »ppw«r  of  alienation ;  nnd  tim|g^<'^>  thr^ 

havi^  been  deemed^  foe  the  Am^<  of  the  /c|pMr«hjaii^ 
their  «uoofsa«rs9  to  be  «iaed  ^f .  a  wrt  o^^najified/wn- 
herHance,'  tiiey,have  been  allowed. i^  eat^iftir  ^ 
o)^y,  .«a.  to*  any  acts  that  m^ht  pD^u^^O^  tt^,p^ 
iiieiimbe«t9«  Therefore^  :leasea  for  ye^n  I^-  piuscwl 
and  vicarsr  not  confirmed  by  the  patron  9^ordHkil7> 
b^om^.by  th^  opera^on  of  the  s^ut^sj)!^  ea^ 
merated  abeiokitely  void  by  the .  death  ,oc  ^e8sipQ  qf 
/  .  Ae  lessorsi  and  are  not  confirmed  ibr  thud  ^mndu^  lot' 
ti%e>tenn  against  the  suo^essor  by  hist^cceptaQCeo^f 
rent.  ^  .,...;. 

* 

Leases  for  Leases  for  life  or  lives  of  tithes,  made  by  any  eccle- 

Uves  of  tithes  giastical  perscKDs,  are,  oa  the  priaciple^-of  the  €OfW^on 

siastical  per-  law,  without  the  aid  c^  the  statute  of  9 .  Gi60»  3.  ;c«  17* 

"^f'ter  *^  which  J  shall  presently  paention^  valid  only  agaifi^t 

against  the  the  lessors  themselvesr  and  are  ^^hjtelgf  vai^agaiif^ 

successor.  .  tke^successor,  and  incapable  of  being  ratifi^.by;  h}| 

L  ^  J  acceptance  of  rent ;  and»  also,  l^d^^use  (Je)  Ae  k<H9p^ 

Of  things  fi^  kf^  ^  ^^*^  *>y  pwwns  or  vicars  (^  tih^^  thftf  ^g 
that  lie  in  i^  Ufvery,  as  qf  their  glebe  landp  are  aypjdable  <  only,,  by 
9Mabu!be^  reason  that  such  leases  bfiing  £ref hold  pfixi^^  not  \^ 
cause  the  en-  effected  without  the  solemnity  of  liveiy  of  aeif  jj|^ 
successor  is    where  any  thing  (/)  corporeal  wi^  ^mveyi^^f  ^4  f^flk 


necessary.      sequently  required  the  entry  of  the  wcc^ssar.  tOi  db3fqa| 

them,  who  could  not  so  enter  after  revt  raceiyedt^  <fi 
any  other  act  done  by  him  in  affirmance  of  theieaw^ 
In  like  manner  if  a  disseisor  or  other  wxoQg^4  0P^ 

(;)  1  Inst.  341.  a.  '    - 

{k)  Br.  t.  Acceptance,  pi.  26.  t.  Lease,  pL  19. 

(0  See  OwiU.  1421.    Brewer  t>.  Hill,  and  2  Anst.  4131  3.  d  : 
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setflor  of  lands  without  the  right  thereto  conveys  an 
wtate  for  life  by  livery  of  seisin,  a  freehold  interest 
actually  passes  ;  which  is  founded  on  the  efficacy  of 
this  solemn  mpde  of  assurance,  without  regard  paid 
•to  the  imbecility  of  the  alienor's  title.    This  digres- 
sion was  necessary  to  explain,  why  with  reference  to 
the  above-mentioned  statutes  I  confine  the  doctrine 
of  leases  by  parsons  and  vicars  without  confirmation 
by  patron  and  ordinary,  being  whoDy  void  on  the  ^^35^  ^ 
death  or  amotion  of  the  lessor,  and  incapable  of  being  parsons  con- 
substantiated  against  the  successor,  to  leases  Jbr  years  p^^  and 
wihf.    It  seems,  however,  that  the  leases  (m)  of  par-  ordinary,  if 

/,,,.  jj-  jA^i.*       conformable 

sons  confirmed  by  patron  and  ordmary,  and  otherwise  to  the  sta- 
conformable  to  the  statutes,  are  good,  although  made  *"*««>  »«^ 
by  a  parson  de  facto  only,  and  who  is  afterwards  law-  Sebe  only 
folly  deprived  of  his  benefice.  parson ;  d% 

w 

The  acceptance  of  rent,  which  is  to  affirm  the  void-  Acceptance 
able  lease  of  a  preceding  bishop,  must  be  by  him  who  ?f  F®"^  ^y  * 
is  perfectly  in  possession  as  successor,  at  least  accord-  had  not  ob*. 
ing  to  one  case  (n)>  in  which  such  acceptance  of  rent  J*"?^^  ^^f'^. 
was  deemed  unavailable,  because  the  successor  had  temporalities 
not  at  the  time  obtained  restitution  of  the  temporali-  ^^^ ."  ed^^ll" 
ties ;   but  it  may  be  questioned,  whether  that  point     f  28  3 
would  now  receive  the  same  adjudication.    It  appears 
more  equitable  (0),  that  the  rule  should  be  mutual ; 
that  if  the  lease  is  voidable,  both  lessor  and  lessee 
ahould  be  bound  by  affirmance ;  or  if  absolutely  void 
without  entry,  or  other  ceremony,  both  should  be 
discharged.    In  the  latter  instance  the  successor  has 
no  remedy  under  the  covenants  in  the  lease,  nor  for 
the  stipulated  rent  accrued  in  his  own  time ;  but  I 
apprehrad  he  might  maintain  an  action  for  use  and 

(w)  1  R.  A.  476.  W  Palm.  175.  (0)  Poph.  J  21. 
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occupation^  or  for  the  mesne  profits  after  a  recovery 
in  ejectment. 

Effect  of  non-      Besides  the  restrictions  above  mentioned  and  alluded 

to,  there  existed,  till  very  lately,  another  mode  by 
which  the  leases  of  beneficed  clergymen  were  rendered 
void.    This  happened  in  case  of  their  non-residence, 
it  being  first  so  enacted  by  statute  13  EL  c,  20.  §  7* 
But  that  statute  with  all  its  legislative  explanations, 
additions,  and  alterations  (1),  and  so  much  of  the  act 
3  C.  1.  c.  4.  as  makes  the  first  act  perpetual,  are  by 
statute  43  G.  3.  c.  84.  §  10.  now  repealed.    The  re^- 
sidence  of  the  beneficed  clergy  is  enforced  so  far  a3 
was  judged  proper  by  new  regulations,  without  sub- 
stituting any  new  provisions  by  reason  of  absenqe 
from  their  cures  in  restraint  of  the  validity  of  their 
leases  (2) ;  on  the  contrary,  this  to  a  certain  extent 
may  be  ranked  as  an  enabling  statute.    For  the  sta- 
tute 21  H.  8.  c  13.  prohibiting  spiritual  persons  from 
taking  farmi^  is  in  some  measure  abridged  in  its 
operation  by  the  recent  statute,  by  which  it  is  en^ct. 
ed,  that  it  shall  be  lawful  for  any  person  having  or 
holding  any  vicarage  or  perpetual  curacy,  or  for  th^ 
stipendiary  curate  thereof  respectively,  to  occupy 
by  himself  or  any  other  to  his  use  in  farm  of  the  lease 
or  grant  of  any  person  or  persons,  the  impropriate 
parsonage,  rectory,  or  vicarage  respectively,  of  th^ 
parish  of  which  such  spiritual  person  shall  be  the 
-  vicar  or  perpetual  curate  or  stipendiary  curate,  or 

r  2Q  1    ^^y  P^^  ^^  P^^  thereof  respectively,  or  to  take 
any  profit  or  rent  out  of  any  such  farm  without  being 


•v-^9 


(1)  [14  Eliz.  c.  11*  18  EUz.  c.  11.  and  43  Elis.  c.  9.] 

(2)  [Except,  that  by  section  34.  it  is  enacted^  that  the  leases  of 
houses,  in  which  any  spiritual  person,  shall  by  deuce  of  the  bishop, 
be  ordered  to  redde,  shall  be  void]. 
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subject  to  any  pains,  penalties  or  forfeitures,  under 
the  recited  act  of  Henry  VIII.  Tlie  taking,  thus 
authorized,  it  is  to  be  remarked,  is  confined  to  the 
parish  where  the  lessee  officiates,  sanctioning  a  lease 
of  premises  within  its  boundaries  only.  But  inde- 
pendently of  such  local  limitation  some  doubt  may 
be  entertained  as  to  tithes,  whether  they  are  re- 
strained from  being  leased  to  spiritual  persons  by 
the  law.  of  Henry  VIII,  under  the  words  "tene- 
•«  ments  or  hereditaments."  (1) 

I  have  before  intimated  that  freehold  leases  of  Reason  why 
tithes  were  heretofore  void  in  favour  of  the  sue-  ance^Tent 
cessor.    Thus,  where  a  bishop  (jp)  being  seised  in  fee  upon  a  free- 
of  tithes  in  right  of  his  bishopric,  made  a  lease  titheslSra 
thereof  for  three  lives,  rendering  the  ancient  rent  at  bishop,  was 
which  they  had  usually  been  demised ;  the  lessor    ^    ^^    ^* 
died,  and  the  question  was,  whether  the  lease  was 
binding  upon  the  successor :  it  was  resolved,  that  it 
did  not  bind  him ;  for  he  had  no  remedy  for  the  rent^ 
either  by  distress,  or  by  action  of  debt,  because  it 
could  not  be  called  rent ;  but  it  would  have  been 
otherwise  if  it  had  been  a  lease  for  years,  for  in  such 
case  an  action  of  debt  may  be  maintained.  Annual 
payments  (jq)  reserved  out  of  incorporeal  heredita- 
ments, were  not  by  our  old  lawyers  allowed  to  be 
properly  re^its^for  this  reasoii^  that  they  were  not  reco- 
verable by  distrcsSj  the  terms  being  convertible.    Such 
payments  could  not  be  distrained  for,  because  incor- 
poreal hereditaments,  as  creatures  of  the  imagination, 
have  no  locality;   and  by  the  ancient  statute  of 

(p)  Moore,  778.  {q)  2  Vin.  Lect,  67'  &  seq. 


(1)  [Vide  the  Editor's  note,  ante  page  12.] 
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Marlbridge,  5^  H.  3.  c.  15*  (which  is  .^ai4/(r)  ,jl)o  l^p 
but  an  afBhnance  of  the  cocnauNii  law]^!.^^?^^^^ 
must  be  locally  made.  Ccmso^msnUjr  .i£:j^  y-^lj 
[  50  ]  payment  had  been  reserved  on  the  4^ise  of 
tithes,  and  something  corporeal,  m  a  hf^^o,,  jointly, 
the  same  was  considered  as  a  rait-issuipg  (/)  wholly 
out  of  the  bam  in  respect  to  the  remedy  by  distress. 
Neither  could  the  successor  maintain  an  action  of 
debt  on  a  freehold  demise  of  tithes  during  (t)  th^ 
continuance  of  the  estate  for  life  or  lives;  because 

« 

that  is  a  personal  action^  and  to  recover  rents. so  re- 
served would  be  to  recover  seisin,  which  species  of 
judgment  is  descriptive  of  a  real  action*  .  Hence  it  is 
that  (u)  even  acceptance  of  rent  by  the  s^cceeding 
bishop,  would  not  have  availed  to  substsmtiate  a 
freehold  demise\of  tithes^  because  if  the  rent  after- 
wards  became  in  arrear,  he  wa^  without  remefly 
under  the  lease,  being  precluded  from  the  easy  and 
obvious  resources  of  distress,  aiid  action. Qf(kbtf.4nJd 
also  from  bringing  a  species;  of  real  action,  cajl^d  an 
lussize  (v)  of  rent,  iot.  sudh  payments  opt  pf  thii^s 
incorporeal  are  no  legal  renta. 

■ 
By5G.3.  Now,  however,  by  the  statute  above: alluded  to, 

action  of       5  Q.  3.  c.  17.  the  Same  power  of  briqging  actions  of 
to  rJoovff^^  debt,  which  by  a  former  law,  8  Ann.  c.  14.  §  4.  had 
rent  reserved  \^qqxi  indulged  to  lessors  ogoifist  tenants  for  l^e  as  tQ 
leased  for  life,  proper  rents,  is  extended  to  sole  and  aggregate  eccle- 
siastical corporations,  heads  and  fellows  of  colleger, 
and  others  having  power  of  leasing,  to  recover  renf 
reserved  on  tithes  and  incorporeal  hereditaments^  aJU 
tliough  leased  for  life   or  lives.      The   statute  of 
George  III.  recites,  that  it  may  be  doubtful  whether 

(r)  2  Inst.  13U        {s)  Gwill  359.         (<)  Su  8  Aon.  e.  14.  \  4. 
(i/)  2  Cro.  173.       (v)  8  Co.  46,  a. 
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by  tlkehtWy^'bdag'mich  lessors  a$  aforesaid  could 
grant  l^seitff '/^Rtes'  oc  oth^  incorporeal  heredita- 
ments; #hith  lie  to  fmnt*  and  not  in  liver)^,  for  three 
/*!^^,  oi"  •4br'tWen<y.oine  years,  although  the  ancient 
rent  br. yearly  sun  is  thereby  reserved,,  and. all  othejc 
requisites  ^^eseribed  by.  the  acts  of  parliament  are 
justly  bbseivedy  in^  reason  thai  there  is  generally  no 
place  tJdherein  to  di^amfor  such  rent  or  yearly  sura  ; 
and  ths^ '  it  may  also  be   doubtful,    whether  iii     [  si  ] 
cases  of  such  leases  Jbr  life  or  lives,  thejre  was  any 
remedy  by  action  of  debt  or  otherwise;  but  it  is  npt 
represented  as  in  any  degree  questionable,  whether 
the  lessors  and  their  successors  might  have  that  per* 
sonal  suit  on  a  demise  iwjfears:  and  the  other  doubts 
recited  may  perhaps  be  thought  resolved  by  the  fore- 
going discussion,  except  as  to  the  power  of  such 
ecclesrslstfeal  and  other  persons  to  gra^  leases  jfor 
years  of  tithes  Quo)  atod  other  incorporeal  heredita- 
ments, bedEtuse^  although  here  the  remedy  by  action 
qf  debt  might  be  had,  yet  the  other  remedy  by  dis* 
tress  failing  (a?),  and  so  the  payment  reserved  ;not 
being  properly  a  rent,  the  ancient  rent  could  not  be 
said  to  be  reserved,  which  is  one  of  the  requisites 
prescribed  by  the  aicte  of  parliamenti.    A£ber  these 
recitals,  the  new  statute  proceeds  to  'give  validity  to 
all  sucH  leases  of  tithes  and  incorporeal  herecfita- 
ments  (with  a  saving,  however,  of  the  restrictions^ 
imposed  by  the  founders  on  colleges,  and  of  the  like 
locid  regdlations),  and  allows  the  action  of  debt  to  be 
jnaintainable  by  the  lessors  themselves,  their  persona 
representatives,  or  ^ir  successors^  for  the  rent  due 
on  slicih    leases,    whether    made    for    life    oc    for 
years. 


*  t  » • 


« .  t 


(w)  See  L  last.  44.b.&  13  ed.  n.X  {x)  Supr^  29« 
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Lay  impro-  But  the  act  of  parliament  name$  divers  corpora* 
Mentioned  bi  tioDs  sole,  and  aggregate,  and  then  add%  ♦*  any  other 
the  act,  ques-  person  or  persons  having  any  spiritual  or  ecclesiastic 
ttoi!^  eal  promotions,"  without  any  mention  (yflay  imprq^ 

priatorSf  and  therefore  a  question  has  been  raised  (y) 
of  what  remedy  at  common  law  such  lay  impropm*- 
tor  could  avail  himself  to  recover  the  yearly  payments 
reserved  on  a  lease  granted  by  him  of  his  tidies  for 
life  or  lives,  if  he  should  so  demise  them }  but  per- 
haps that  law  now  giving  such  payments  the  denomi- 
nation of  rents,  they  nlight  fall  within  the  provjsiona 
of  the  statute  of  Anne  above  menticmed ;  if  not, 
there  is  this  defect,  which  still  remains  to  be  supplied* 

[  3S  3         By  the  statute  of  frauds  29  Car.  2.  c.  8.  all  greater 
Sutof  frauds,  interests  in  lands  and  hereditaments  than  for  a  term 

of  three  years,  must  be  created  by  some  writing  (a). 

At  common  At  common  law  (b),  and  independently  of  the 
Lrtithes  ^*"  statute,  it  seems  no  regular  kase^  even  for  one  year^ 
could  be  of  tithes  (as  incorporeal  hereditaments),  could  have 
MroL  ^        ^^^^  made  by  parol  (1).    But  (c)  if  a  tithe  ownar 

(y)  2  Vm.  Lect.  70.  (a)  WiUiamB  «.  CuBum*  Gwill.  744. 

(6)  1  Fieem.  234.  anon.    See  the  cases  cited  Gwill.  1217»  8. 
(c)  Skin.  113.    2  Show.  307.    Eaton  v.  Sherwin.     See  also  Ked- 
diiigton  V.  Adamson^  Grwill.  611.  &  infr.  225. 


(1)  [This  point  has  recently  been  discussed  in  the  Exchequer  in 
thecaseof  Rex  v.  Ellis,  3"  Price,  323.,  upon  a  scire  facias  for  the 
penalty  of  a  bond^ven  by  an  auctioneer:  and  the  question  was,  whe- 
ther a  letting  by  auction  of  the  tithes  of  eom  then  standing  and 
growing,  of  which  the  proprietor  agreed  to  execute  a  demise  or 
lease,  was  not  a  sale  of  the  tithes  ?  And  it  was  contended,  on  the  part 
of  the  crown,  that  this  transaction,  which  was  called  a  letting,  was 
nothing  more  than  a  sale  :  that  tithes  are  not  the  subject  of  a  letting 
by  parol  at  all ;  that  they  are  an  incorporeal  hereditament,  and  lie  in 
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agree  with  another  to  permit  him  to  take  the 
tithes  of  com  and  hay  for  six  years,  and  permit 
him  accordingly,  this  is  a  good  consideratioH 
(though  not  valid  as  a  lease,  and  though  no  legal 
interest  passes  in  the  tithes)  to  found  an  action  to 
recover  the  payment  stipulated  for  in  return. 

Freehold  leases  of  tithes  are  regulated  by  the  same  Freehold 
common  law  principles  as  the  like  quantum  of  inte-  ^^l  JL„. 
rest  or  estate  in  corporeal  hereditaments,  whether  lated  by 

.1        J       •        •  11  ^••^•1*^  'I-      common  lav 

the  demise  is  made  by  a  spiritual  rector  seised  m  principles, 
right  of  his  church,  or  by  a  lay  impropriator,  seised  of 
a  rectory,  or  a  portion  of  tithes  being  a  temporal  in- 
heritance, as  appears  by  the  following  case  {d) :  Rab» 
bit  being  seised  of  land  to  him  and  his  wife  and 
to  his  heirs,  took  a  lease  from  Booths  parson  of  B.f 
of  all  his  tithes  of  this  land,  by  indenture,  to 
hold  Jrom  Michaelmas  next  to  him  and  his  heira 
during  the  life  of  Booth.  The  lessee  died,  and 
his  widow  having  the  land  for  her  jointure,  married 
Ihwleff  who  demised  it  to  Edmonds ;  and  the  heir 
of  Rabbit  being  entitled  to  the  tithes  under  the  lease 
to  his  ancestor  (^Fowier  and  his  wife  having  no  claim 
t6  them)  demised  them  also  to  the  same  tenant,  who 
thus  held  the  land  and  the  tithes  by  distinct  titles 
fhmi  several  persons.  Under  these  circumstances 
Booth  sued  Edmonds  in  the  spiritual  court  for  f  33  3 
tithes  of  the  land  in  derogation  of  the  lease  granted 

■ 

(d)  Yel.  ▼.  131.  GwiU.  228.  Edmonds  v.  Booth. 


grant,  and  must  be  conveyed  by  deed.  The  court,  however,  wei^ 
of  opinion,  tliat  as  the  purchaser  could  not  take  by  a  sale,  as  no 
property  could  be  transferred  in  the  tithes,  he  must  be  considered 
as  taking  under  a  lease  from  the  clergyman,  and  held  this  a  letting 
of  a  tenement  by  auction.] 

D4 
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bj  liimseif;  tand  on  an  application  to  thetqosrt  of 

King's  B^ch  to  stay  sndi  suit,  it  tr4S'  dUivved  tp 

proceed  bfih^  (pinion  of  the  majority  of  tbe>j(i^(£. 

Lease  canHot  (tbeil  beiaSg  five,)  on  the  ground  that  the^lBsiffijto 

juiuro,  nor     i^^Wi/'was  absolutely  null,  because  generally tby^the 

enure  by  way  common  law  no  freehold  interest  can  fee  «ra|triicd 

01  Giscnarfire  ^ 

unless  it  con-  commencing  in  Juturo^  as  here,  from   the  ensoii^ 
teinaptwords  Michaelmas.      I   have   thus   recited   the  case  not 

for  that  pur* 

pose.  SO   much    to    evince   this    point   as    to   elucidAte 

another,  which  could  not  otherwise  be  explunled, 
and  seems  to  merit  some  attention.     It  was  insisted,, 
in   support    of  the  lease,  that    it  was  made  only 
of  the  tithes   of  that  land    of  which  MabUt  .was 
then  the  owner,   so  that  it  did  not  enure  by  w^y' 
of  interest,  but  by  way  of  discharge  and  retainer ;  for. 
a' man  cannot  havetithesof  his  own  land;  asid  th^i. 
a  Eschar ge  may  well  commence  at  a  day  to  conie^ 
But  to  this  it  was  amwered,  that  the  pdeadiogs  aU 
lege  that  by  fbrce  of  the  •  lease  in  question,  lUMit 
was  seised  of  the  tithe»  to  him  and  his  heirs  during 
the  lilb  of  jBe^ ;  and  being  so  pleaded  by  way  of 
interest,  theyj  as  Judges,  could  not  intend  cxr  jconstrue 
it  otherwise.     Such  lease  cannot  enure  by  way  of 
discharge,  for  it  contains  no  worda  to  tiikat  (^eitiy 
which  protes  It  was  not  intended  by  the  parties  to 
operate  but  by  way  of  interest ;  and  that  is  more  he^ 
neficial  to  the  lessee :  for,  if  it  Should  >emire  ^by  w^ay 
of  dischai^ge  only,  it  is  such  a  privilege  annexed  to 
the  land  as  cannot  be  granted  over  j  but  it  may,  if 
by  way  of  interest ;  and  so  it  seems  understood .  by  the 
persons  concerned,  for  the  wife  was  owner  of  the 
land,  but  the  9on  took  upon  himself  to  be.owiser  of 
the  tithes,  which  could  not  be  if  the  first  lease  i|ad 
enured  by  way  of  discharge.     Such  a  contract  (e), 

(e)  2  Cro.  137. 
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hW^VM^  m  the  natore  of  a.demise  may.  enure  (with 
apt  irocdd  for  ithat  purpose)  by  w^y  of  discharge  from 
tiAf)^  being  effected  by  deed»  and  entered  into  for  [  34  ] 
a'>reiaprDcal  valuaUe  consideration,  as  aa  annual 
pajj^medt)  and  it  maybe  good  during  the  incum*. 
bency^  and -be  explicitly  extended  to  the  farmers  and 
tmants  of « landlord  so  contracting. 

Again»  a  demise  (^f)  of  tithes  during  such  time  b»  A  demise  of 
the  lessor  shall  continue  rector  or  vicgx,  passes  to  the  ^uch^thn "af 
lessee  a  freehold,  such  being  the  estimation  of  un*  the  lessor 
certain  interests  in  all  species  of  real  property,  which  rector  or^"^"^ 
may  possibly  endure  for  any  life  or  lives ;   and  x^ith  vicar,  passes 
respect  to  incorporeal  hereditaments  as  tithe&  are,  but'^if  corpo- 
which  lie  in  grants  the  mere  tradition  of  the  deed  ^^  beredita- 
haa  the  same  force  m  livary  of  seisin  in  tbe.cas^.of  demised  with 
land;    but  if  a  rectorial  or. vicarage  house,  (which^  ^^®^"^^»^^* 
are  Goapaoeal  hereditaknenta,  and  h^  in  livery) .  are  ineffectual  for 
demised  with  tb^  tithesi  and  the  latter  only  pa^s  ^  ^^  ^^^^' 
parcel  of  the  rectory  or  vicax^e,  the  intended  free- 
hold demise  is  ineffi^ctuai  for  the  whole*  as  convey- 
ances at  common  law  without  livery  of  seisin.  (1). 

A  lay  imprc^riator  in  fee  may  lease  his  whde  P<>wcrofa 
reetory,  or  a  parcel  of  it,  as  the  tithes  of  a  particular  ator  to  leiwe ; 
fams^  ioT  any  number  of  years  without  restraint ;  and 
if  he  demises  such  parcel  (g),  and  subsequently  to 

(/)  Gwill.  1421,  2.  Brewer  r.  Hill,    from  2  Anstr.  413.     See 
Wheeler  v.  Hayden,  Cro.  Jac.  328.  Gmll.  258. 
(g)  Gwill  858^0.  IKdkbMm  v,  Reada. 

'  ■  ■  ■  — 
0)  [If  a  rectoi^make  a  lease  of  the  tithes  withotit  notice  to  the 
parishionen*  the .  papfment  ef  subsequent  tithes  to  the  rector  Is  a 
good  discharge  as  against  the  lessee,  Rudgley  v.  Win^tanley, 
1  Wood.  133.  Secut  where  they  have  Ihm!  notice,  Rudgley  r.  Wool- 
laston,  ibid.  134.  n.]  '*^ 
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that  lease  makes  a  grant  of  the  rectory  generally, 
the  grantee  will  be  entitled  to  the  tithes  of  that 
farm,  after  the  lessee's  term  iis  expired,  though  if 
the  lease  is  made  (as  commonly)  by  the  occupier  of 
the  land,  there  is,  during  its  continuance,  a  suspen- 
sion of  actual  payment  of  these  tithes,  for  they  exist 
in  speculation  as  parcel  of  the  rectory;  and  the 
reversion  in  them  subject  to  the  term  passes  to  the 
grantee. 

or  to  derise.  As  a  lay  impropriator  in  fee  has  the  uncon- 
trolled disposal  of  this  species  of  real  property  in  his 
life-time,  so,  doubtless,  he  may  by  his  will  legally 
executed,  devise  a  partial  or  absolute  interest  in 
t  35  3  it ;  and  if  a  man  (h)  devises  all  his  lands  in  Am 
having  no  real  property,  except  a  portion  of  tithes 
there,  the  portion  will  pass  to  the  devisee  notwithi* 
standing  the  incompetence  of  the  description,  that 
the  will  may  not  be  wholly  inoperative. 

Sequestra-         Havlug  thud  far  treated  of  the  legal  nature  and 
^^^^'  properties  of  tithes,  and  of  the  several  rights  by 

which  they  may  become  due  and  be  received,  it 
remains  only  to  speak  of  sequestrations,  which  are 
within  the  scope  of  the  present  chapter,  both  a9 
descriptive  of  the  quality  of  tithes,  and  as  shewing 
who  may  have  a  temporary  right  to  demand  them  (i). 

On  a  return  ,  Sequestrations  are  in  use  on  various  occasions : 
to  fwriJof^  First,  it  being  incidental  to  tithes  and  other  spiritual 
execution  possessions,  to  be  exempted  from  the  sheriff's  power 
defendsmt  is   ^^  levying  thereout  any  judgment  debt,  (which  Six 

(h)  Swinb.  140.    9  Mod.  74,    3  Wms.  386. 

(i)  See  Sheffield  v.  Scijeant,  Hard.  102.  GwiU.  503.  &  infr.  264. 
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Bdward  Coke  (j)  enumerates  among  the  privileges  a  beneficed 
preserved  to  the  church  by  Magna  Charta),  on  (A)  iJllJS^i^  lay 
such  sheriff's  return  to  a  writ  of  execution  directed  i^^* 
to  him,  that  the  defendant  is  a  beneficed  clergymaQt 
having  no  lay  fee,  a  writ  called  a  levari  Jacias  issues, 
requiring  the  diocesan  to  levy  the  demand  out  of  his 
ecclesiastical  goods,  and  by  virtue  thereof,  his  tithes 
shall  be  sequestered.  Such  process,  indeed,  has  been  (J) 
contended   not  to  be  a  proper   sequestration,    be- 
cause the  return  of  the  bishop  is  to  be  (as  of  a  sort 
of  ecclesiastical  sheriff  ),;£^j^ci,  or  nulla  bona,  and 
not  segues trari  feci  ;  but  the  distinction  rests  in  mere 
matter  of  form. 


Another  (m)  occasion  of  sequestratign  occurs.  Where  tfa^ 
where  the  right  to  a  benefice  is  in  controversy,  and  bfneft^^isi 
a  suit  is  depending  to  try  which  of  two  claim-  controversy, 
ants  is  the  lawful  incumbent  of  a  parsonage,  or     [  36  j 
vicarage ;  or  after  sentence  against  one  party,  who 
has  appealed  to  a  higher  jurisdiction.     The  general  course  of 
course  of  proceeding  seems  to  be  this : — On  a  proper  proceeding. 
petition  in  the  case  last  put,  by  either  of  the  litigants, 
alleging  the  controversy,  and  that  opposition  is  made 
to  collecting  the  profits,  the  ecclesiastical  judge 
decrees,  that  the  fruits  of  the  church  be  sequestered, 
and  commits  the  power  of  coliecting  them  to  the 
churchwardens,  or  some  others  of  the  same  parish, 
who  thus  acquire  a  temporary  right  of  receiving  the 
tithes ;  which.  Dr.  Burn  says,  it  is  best,  and  most 
legal  for  the  sequestrators  to  receive  in  kind.     But 
the  judge  previously  takes  a  bond  from  the  persons 
to  whom  this  authority  is  deputed,  with  a  condition 


m 


0)  2  Inst.  4. 

(k)  Burn.  Eccl.  L.  t  Sequestration,  F  N.  B.  599.     1  Sel.  320. 

(I)  1  Mod.  2C0.    2  Mod.  257.  (m)  Wats.  c.  xxx. 
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underwritten,  dujy  to  collect  the  profits,  and  'it> 
render  a  just  account  thereof;  and '  where  the  right 
to  the  incumbency  is  in  dispute,  he  usu&lly  appoints 
some  minister  to  serve  the  cure  for  Ihe  time  thai 
such  controversy  shall  be  depending,  and  required 
the  sequestrators  to  allow  an  appointed  salary  out  of 
the  profits  of  the  church  to  such  officiating  curate ; ' 
and  he  also  orders  them  to  cause  the  sequestration 
to  be  published  in  the  church  in  the  time  of  divine 
service,  that  the  parishioners  (n)  may  know  to  whom 
tithes  are  to  be  paid.  After  the  sequestration  hatH 
answered  its  purpose,  and  is  taken  off  (as  when  a 
judgment  debt  is  raised  and  satisfied ;  or  when  the 
litigation  respecting  the  right  of  the  benefice  is  deter- 
mined), the  clear  residue  of  the  profits  collected  15 
to  be  restored  to  the  party  entitled  to  theni  in  specie,' 
if  they  remain  so ;  or  if  not,  their  value  is  to  be  paidf 
to  him.  This  the  sequestrators,  if  indisposed  of  their 
own  accord,  are  compdiable  to  do  hy  the  spiritud 
court ;  and  if,  being  summoned  thesre,  they  AtXzf 
coming  to  a  just  account,  the  judge  may  defi'ver  the 
aforesaid  bcMd  to  the  ptrty  ^^rieved,  in  or^ter  to  hl» 
suing  upon  it  at  the  common  law.  " 


I 


Sequestratim      A  third  case  for  sequestration  is,  as  ^  remedy 
fo^dUapiib-    f^   ^^^    dilapidations.     Thus,  when.tihe   rectoriA? 

[  37  ]  house  or  chancel,  which  the '  incumbent  (jf^lt  bbuhtf 
to  repair,  is  in  a  decayed  and  ruined  ^te;  if  a^ler 
due  admonition  he  shall  delay  to  begin  Repairing  tK(j 
same  for  the  space  of  two  months,"  theh  thebi^ho{> 
shall  sequester  the  tithes  and  profits  of  ^e'  beneficicf 


.      b  1  #  ■     <  V 


(n)  God.  Rep.  can.  app.  15.  ^    (o)'Qod.iUp.  IA%   ;  ^\ 

(p)  A  vicar  may  be  boand  to  re|Xdr  the  ckaood^  pnttt  cMtribaie 
thereto,  Lynd.  253.  ^  r  .     . .  rv    : 

9 


Chap^  .  U^        To  wham  li^s  arc  due.  97 

r- 

*  till  the  necMsaiy  repau^  shall  be  accomplished'  The 
admonitipn  may  proceed  frotiv  the  archdeacon  ^  but 
^he  diocesan  only  has  the  power  of  sequestration. 
The  who]^  (j^),  however,  ought  not  to  be  sequestered 
for  dilapidations,,  but  a  competent  allQwance  left  for 
the  incumbent's  mamtenance. 

Lay  inipropnators  are  generally  under  the  same  impropriate 
ob%ation  of  repairing  the  chancel,  as  spirity^l  rec-  ^"  cannot 
tors;  hut  ,(r)  impropriate  tithes  cannot  be  on  this  ed. 
acconint  sequestered.    This,  at  least  (^),  seems  admits 
ted  to  be  the  prevailing  opinion  among  the  common 
lawyers^  For  although  bishop  Gibson  alleges  reasons 
against  it,. ^particularly,  that  nothing  was  conveyed  to 
thq  king  at  tibe  dissolution  of  the  moqasteries,  but 
what  those  bodies  had  enjoyed,  that  is,  the  profits 
over  and  above  the  finding  of  divine  service,  the 
repairing  of  the  chanceltVid  other  eocfesiasl^ical 
burthens:  Yet  the  legislature  having  qiac^^such  iip* 
propriatioos  lay  £9es,  they  of  cpur^;?  becpfn^  exempt 
firom  the  ju];igdictiQ^  ^of  the  spiritual  courts  .audi  this 
seems  conclusive  on  the  argument.  i,J^t».  for  (/)  Mode  of  pro- 
neglecting  the  repairs  of  the  chancel>  Jay  impro-  Lai,I^iay 
priators  are  personally  amenableto  the  ecclesiastical  impropriators 
Uihuual,  and  may  be  proceeded  against  by  citation,  to'^re^b^j* 
cen^vres,  and    excon^munication.     Dr.  Bi^ra  (u)  c^^^ncel. 
TdQomimeads  the   course .  proper    to    be    pursued,     f  3g  1 
and.  sQ^ma  ,to  think  it  necessary  for  church  widens 
wJbo  suB^  to  prove  that,  the  parties  pirosecul;^  (for 
th^re  nmor  be  more  thaA  one  improprjlj^tor},  have 
xaqeived  tithes  or  other  profits  belonging  to  the  rec- 

.    (q)  2  Vent  35. 
(r)  1  Mod.  258.    3  Mod.  254.    2  Vent.  35.   3  Keb.  tKM.  cont. 
<<)  Ayl.  Par.  J.  can.  495.     Gibs.  Cod.  199. 
(OAyUibid.    3Keb.829.  •        f  («)  1  Burn^22. 
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tory,  sufficient  to  answer  the  repairs ;  and  adds,  they 
must  settle  the  proportion  among  themselves. 

Distinctions  On  this  occasion,  at  least,  however,  it  is  requisite 
betweenT^^'  to  distinguish  between  appropriations  and  impro- 
propriations  priations,  though  ofleu  mentioned  indiscriminately. 
priatiorS"^"     The  latter,  as  may  have  been  collected  from  what 

has  been  before  stated,  are  such  parsonages  as,  having 
belonged  to  the  religious  houses,  by  the  statutes  for 
dissolving  those  bodies  came  to  the  king,  and  from 
him  to  his  patentees,  and  are  now  vested  in  lay 
hands.  •  The  same  account  may  be  given,  I  appre- 
hend, of  most,  but  not  (v)  apportions  of  impropriate 
tithes,  at  present  in  lay  hands.  An  appropriation  (w) 
is  where  such  a  parsonage  or  other  church  pre- 
ferment belongs  to,  and  is  in  the  possession  of  some 
ecclesiastical  corpovation,.  sole  or  a^regate,  and 
their  successors,  of  which  there  (jp)  are  alleged  to  be 
in  England  abov€  a  thousand.  And  as  to  such  of 
them,  at  least,  as  never  were  the  property  of  the 
religious  houses,  and,  therefore,  certainly  were  not 
niade  temporal  fees  by  the  statutes  of  dissolution, 
there  appears  no  ground  (y)  to  exempt  them  from 
the  power  of  sequestration  for  neglecting  the  repairs 
of  the  chancel,  more  especially  as  corporations 
aggregate  (the  more  frequent  owners  of  them)  are 
not  capable  of  being  excommunicated.  And  it 
seems  clear,  that  (z)  where  a  prebendary  possesses 
tithes,  or  other  spiritual  revenue,  as  annexed  to  his 
peculiar  stall,  or  in  his  sole  and  distinct  rights  a 

(o)  GwiU.  1513. 

(10)  4  Burn,  10.  See,  Grendon  v.  Bishop  of  Lincoln,  Plowd,  493. 
GMIL  136.  &  infr.  51.  See  also  Priddle  v  Napier.  11.  Co.  8.  b. 
GwUl.  236,  and  Macgill  tx  Le  Strange,  GwiU.  815. 

(a:)  2  Mod.  257.  (y)  2Mod.  254.  (z)  1  Sel.  32K 
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seq^uestration  may  issue  for  dilapidations.   But  where 
he    is  only    entitled  as  a    member   of  the  body     [  39  3 
aggregate^  the  estate  of  the  corporation  cannot  be 
sequestered  for  the  default  or  debt  of  the  individual. 

Another  (a)  cojparaon  occasion  of  sequestration  is  SequestratioA 
the  avoidance  of  a  benefice.  During  the  vacancy,  ^^^  *  ^*" 
the  churchwardens  are  to  receive  the  tithes  and 
-profits  by  the  bishop's  appointment,  under  the  seal 
of  his  court,  to  provide  for  the  cure,  and  to  render 
an  account  to  the  successor.  The  ordinary  (J)  has 
this  power,  though  the  right  of  presentation  be  in 
the  king^  if  he  omit  the  exercise  of  it,  that  there  may 
not  be  an  interruption  pf  divine  service^  (1) 

Lastly,  the  (c)  tithes  and  profits  of  a  benefice  may  Sequestration 
be  sequestered,  whei>e  the  incumbent  nesl^cts  the  ^^^^  *«  »»- 

*  7^  ^  cumbentneg. 

cure;  and  such  was  {a)  the  implied  mode  by  which  lecta  the 
the  otrdinary  was  to  collect,  in  order  to  distribute  *^^"*' 
among  the  poor  of  the  parish  one  year's  profits  of  the 
benefice  of  an  incumbent  not  residing,  forfeited  by 
statute  IS  £1.  c.  SO.  while  that  law  was  in  force.  It 
is,  therefore,  con&ustent  with  ancient  and  systematic 
usage  on  this  occasion,  that  the  recent  statute  43  6. 3. 
c.  84.  which  repeals  the  former  act|.  directs  its 
regulations  to  be  par«tly  enforced  by  sequestration  as 
to  such  non-residence  of  beneficed  clergyrnen  as  is 
not  authorized  by  licence,  or  exemption  under  the 

(a)  Ayl.  ibid     God.  ibid. 

(6)  I>oct  and  Stud.  dial.  ti.  e*  86.  Wats.  72.    2  Mod.  255. 

(c)  God.  ibid.  15.  (d)  Wat.  c  xMTi. 

(1)  There  it  a  note  of  a  case  in  Saville,  30,  where  an-applioaticni 
was  made  by  a  parishioner  who  was  sued  by  the  panon  for  tithes* 
and  who  claimed  a  discharge  for  a  sequestn&tion  of  the  tithes,  which 
however  was  refused.    Mayne  v.  Becke,  Gw.  155.  , 
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new  law.     First,  it  is  thereby  properly  and  justly 
provided,  and  in  (e)  conformity  to  the  jmnciples  of 
our  old  law,  that  {/)  no  penalties  or  costs  incurred 
by  non-residence  and  judgment  shall  be  levied  by 
taking  in  execution  the  body  of  the  party  sued, 
where  it  shall  appear  that  the  demand  may  be  raised 
out  of  his  preferment  by  sequestration  within  the 
term  of  three  years ;  secondly,  in  {g)  case  of  the  dio- 
r  40  i       cesan's  monition  to    a  spiritual  person  to  reside, 
'    and  perform  the  duties  of  his  cure,  and  no  return 
made  thereto,  or  one  that  is  unsatisfactory,  it  shall 
be  lawful  for  such  diocesan  to  issue  an  order  in 
writing  enjoining  residence,  and  if  that  be  not  com- 
plied with,  to  sequester  the  profits,  with  a  power, 
however,  given  to  a  party  thinking  himself  aggrieved, 
qS  appealing  to  the   archbishop  of  the  province. 
Lastly,  if  (h)  a  clergyman  shall  continue  three  years 
under  sequestration  for  non-residence,  or  shall  within 
that  space   incur    three  sequestrations,   not  being 
relieved  as  to  any  of  them  on  appeal,  his  benefice 
shall  become  ipso  facto  void,  and  the  patron  may 
*  present  thereto  some  clerk  other  than  the  party 

sequestered,  as  if  vacant  by  natural  death,  or  resig- 
nation (f). 

Sequestration      Sequestration  is  only  a  temporal  suspension  of  the 
the  intoes^    incumbent's  perception  of  the  profits.    It  is  said  (J) 

(e)  P.  N.  B.  305.        (/)  k  17.        (g)  i  30.  (/»)  $  33. 

(t)  On  the  subject  of  non-rattdeace  see  Collins  v.  Vaughsn,  Cro. 
£Ih.  109.  Gwill.  16L  Goodale  v.  Bicker,  Cro.  Eliz.  590.  GwiU. 
204.  Canning  v.  Jones,  GwilL  364.  Mills  o.  Etheridge,  Gi¥iil.  660. 
tMlter  v.  MusMBdine,  GUb.  Eq.  Rep.  228.  GwiU.  668.  Law  v. 
Ibbetion,  5  Burr.  2722.  GwilL  1002.  Wilkinson  qui  tarn  v.  Allot, 
Cowp.  429.  Gwill.  1098.  Atkinson  v.  Folkes,  1  Anstr.  67.  GvnH 
1376.  0)  1  ^od.  259. 
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not  f6  tnnd  the  interest^  nor  put  the  rector  out  of  o'  V^  ^^ 
possession.    Certainly  institution  and  induction  de  poBsesuoai 
fwbo'i 


sequestration  is  taken  oB^  are  not  neces- 
%aiy  "to  reinstate  him  in  his  right  to  tithes. 


IF  i^  (Continuing  incumbentp  or  successor,  as  the  Remedy  iiy 
case  ttiajr  be,  is  dissatisfied  with  what  the  sequestra-  S^benS 
tors  have  done  in  the  execution  of  their  charge,  the  against  se* 
more  jnbper  tribunal  in  which  to  call  tliem  to  ac-  ''*®**'**"^ 
count,  and  for  the  redress,  seems  to  be  the  spiritual 
court ;  and  if  he  still  considers  himself  aggrieved, 
lie  may  cany  on  l!he  cause  by  appeal  through  the 
iuicending  series  of  ecclesiastical  jurisdictions,  (k) 

il^  4  Bum,  31& 


*«    •• 


E 
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CHAP'riER  it. 


Divisions  of  Tithes  ;  oM  Matters  bttwem  Eectar  and 

Vicar. 


TITHES    have    been   variously   dmded    and 
eIa6G^ed. 

Divbioa  into  1,  (a)  The  most  approved  and  unexceptionable 
and  i^rso^.  division  of  tithes^  generically,  seems  that  which  dis- 
tributes them  into  three  classes,  o£  Predial,  Mixt,  and 
Personal.  This  distribution  is  alluded  to  by  the 
definition  of  tithes  given  in  the  last  chapter.  Predial 
tithes,  or  tithes  of  {b)  qtidqtud  oritur  ex  pra^diis,  are 
derived  immediately  from  the  ground,  as  com  and 
hay,  and  other  fruits  of  the  earth,  Mixt  tithes  ar6 
produced  mediately  through  animals,  which  have 
their  sustenance  and  nourishment  from  the  ground. 
Personal  tithes  arise  from  the  labour  and  industry  of 
man. 

The  setting  The  first  material  distinction  flowing  from  this 
Wii«^  to  division  is  made  by  the  statute  2  &  8  E.  6.  c.  13. 
predial  tithea  which  requires  all  the  king's  subjects  truly  and  justly, 
^^  ^'  without  fraud  or  guile,  to  set  out  and  pay  their  pre« 


(a)  Doct.  &  Stud.  dial.  ii.  c.  55.  i  SlSj^Degge^  p.  ii.  c.  1.-— 
GwiU.  356.  29.  429,  430.  1447...i^carr  v.  Tm.  CM.  Camb. 
from  Anstr.  760. 

{b)  Rebuffus  cited,  GwOI.  429. 
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dial  tithes  (w  nomine)  in  their  proper  kind,  in  such 
mahhiSr  as  hath  be6n  df  right  yielded  within  forty 
yesLts  next  before  the  msiking  of  that  act,  or  of  right 
Ought  to  have  been  paid.  The  necessity  (c)  of  setting 
Out  tithes,  is  applicable  to  predial  tithes  only.  Mixt  [  42  ] 
tithes  Sife  said  to  arise  from  the  edrth  also,  but  by 
theatis  of  animals  depastured  on  it,  or  otherwise  nou- 
rished ^ith  its  fruits.  In  this  class,  thefefore,  are  (ii) 
'  '^humerated,  not  only  the  livie  increase,  or  young 
broods  of  cattle  and  poultry,  but  other  profits  result- 
ing through  the  medltim  of  animals  so  nurtured,  as 
Wool,  ttiiUt,  cheese,  and  egg^. 

^h  (e)  2L  recent  case^  the  prihcipial  question  was.  Agistment  a 
Whether  agistment  tithe  (that  is  tithe  of  pasturage,  predial  tithe- 
or  mdre  prdperly  (y^  tithe  in  respect  tb  herbagte,  or 
grass  eaten  by  cattle  not  tithable),  was  a  predial  or 
'mixed  tithe.  To  she#  it  to  be  thb'  fbrmer,  it  was 
argued,  that  it  was  paid'not  fbr  the  itfcreai^  or  im- 
provement of  the  smiMal' Agisted,  but  foi"  lite  grass 
'eaten  by  it,  and  was  piiojiortioned  to  tWfe  value  of  the 
grass,  hot  to  the  value  ofthe  actual  improvemeiit ; 
that  when  the  occupier  of  land  does  not  agist  his 
own  cattle^  but  those  of  strangers,  the  tithe  for  the 
agistMettt  bf 'barren  cattle  is  due  from  the  occupier 
as  owner  of  the  grass,  atid  that  if  the  grass  has  befbi^e 
paid'titbe  of  hay,  tlo  tithe  is  dUe  for  the  agistment  of 
the ift^rrhath ;  henceit  was  inferred,  thsit  the  tithe 
ipras  attached  to*the  grass,  not  to  thfe  ciattle.  On  the 
bther  hand,  tXre  afbriisaid  statute  of  £d\fatd  the  Sijtth 

(e) '  Gw2B. 428.  NorC6n  t.^Iaite. 
;  \ii  WSit».  c-  riix. 

-(e)  3  Anstff^  760.— Gwill.  1445.   Scan-  v.  Trin.  Ck)ll.  Camb.  and 
Wctod. 
(/)  OwiU.  13SS.  itrlUia  r;  Saul, from  1  Atiitr.332  GwiU.  )&47 
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was  relied  on  as  establishing,  that  all  predial  tithes 
were  sach  as  might  be  set  out ;  agistment  tithe  is  in- 
capable of  being  so :  and  it  was  among  other  things 
contended,  that  animals  reared  for  the  plough,  or 
fail,  do  not  pay  tithe  when  young  ;  yet,  \fthe  tenant 
changes  his  mind  and  sells  them,  agistment  tithe  becomes 
due  from  the  Jirst;  but  if  it  were  tithe  for  the  grass 
it  would  have  been  due  immediately,  and  would  not 
have  depended  on  a  future  event  But  the  court 
held,  that  the  arguments  used  on  the  part  of  the 
r  43  1  farmers,  satisfactorily  proved  that  agistment  tithe  is 
the  tithe  of  the  grass  eaten,  which  rises  immediately 
from  the  soil,  and,  therefore,  it  is  a  predial  tithe ;  and 
as  to  the  statute,  which  affixes  a  penalty  on  not  setting 
out  predial  tithes,  it  must  be  understood,  as  relating 
to  those  only  which  are  capable  of  being  set  out 

mixt  tithes  to  Predial  and  mixt  tithes  are  to  be  paid  according  to 
be  paid  for     ^^  ygl^^  ^f  ^^  articles  tithable,  without  (g)  deduct- 

4Knthout  de-  ^^^ 

ducting  for  iiig  £br  labour  and  expences:  but  as  to  the  third 
I^Mto"^'  ?*^  class,  personal  tithes  arising  from  the  personal  labour 
sooaL  of  the  parishioners,  the  tendi  (A)  of  the  clear  gains 

only  is.due* 

Penomd  Thesepersonal  tithes  are  supposed  to  have  become 

^  ^  less  considerable  than  they  were  formerly.    For  they 

are  thus  described  by  Lindwood(i)  ^^sic  dktw  quia 
potius  respectu  persona:  soknmtur  quam  ret  utputa  de 
artiado  negotiatione  ^  militia :''  and  Watson  (Ar)  speaks 
of  them  as  payable  by  men  of  numerous  occupations 
and  descriptions,  viz*  buying,  selling,  merchandizing, 
fishing,  fowling,  hunting,  or  following  any  trade. 
Their  sinking  into  disuse,  is  attributed  by  Dr.  Wood  (/) 

(g)  GwilL  430.  (k)  Su  2  &  3;  E.  (i)  FkOf.  196. 

<^)  c.  xHz.  «im1  &  (0  Ia»^  176. 

xo 
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to  the  clause  ih  the  statute  2  &  3  E.  6.  c.  13. 
which  does  not  allow  the  ordinary  to  examine  a  pa- ' 
rishioner  on  oath  as  to  these,  personal  tithes.  By  the 
same  statute,  §  7*  day-labourers  are  exempted  from 
this  payment.  It  has  also  been  determined  (ni),  that 
an  innkeeper  is  not  chargeable  with  them  in  respect 
of  the  profit  made  by  the  sale  of  wine  and  beer,  nor 
any  person  for  the  gain  of  money  put  out  at  interest. 
It  would,  therefore,  perhaps  be  difficult  to  find  any 
species  (except  the  two  articles  hereafter  mentioned) 
of  personal  tithes,  payable.atthis  day ;  the  statute  (n) 
confining  the  payment  to  such  persons  and  placet^  [  44  J 
by  whom,  and  in  which  the  same  have  been  acctis^ 
tomahbf  used^  or  ought  to  have  been  made  withiii 
these  forty  years,  that  is,  next  before  passing  the  act ; 
adverting,  as  it  seems^  to  the  rule  of  the  ecclesiastical 
courts^  according  (o)  to  which  liiat  space  of  time 
will  establish  a  custom  or  prescription.  It  is  (p)  not 
sufficient  that  they  have  sometimes,  but  must  have 
been  constantly  paid  within  the  forty  years  next 
before  the  act.  If  it  be  demanded  how  such  pay* 
ment  is  to  be  proved  ?  Degge  answers,  by  what  has 
been  done  all  the  time  of  memory  mice  the  act. 
Here,  then,  another  important  difierence  is  made  by 
the  statute  between  these  personal  tithes  and  the  two 
other  classes,  the  former  {q)  not  being  like  predial 
or  mixt  tithes  due  of  common  right,  but  where  they 
have  not  usually  been  paid,  not  being  of  right 
demandable^ 

The  two  distinct  articles  above  alluded  to,  as  per- 
haps the  only  species  of  personal  tithes  now  payable, 

(»)  2  B<4p  141.  (n)  §  7. 

(oi  1  Wms.  663.  (p)  Degge,  p.  ii.  c.  22. 

(9)  t  Bui.  212.      1  RoL  405.    Bun,  73. 

£  3 
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which  have  been  j|idicia)|y  referred  to  thiB.chi^  am 
those  of  millsy  and  &^  i 

Mills.  ^*  -^^^  indeed  in  respect  to.  milk,  stxiQtly*  8pea^-« 

i^^  tithe  of  mills  is  npt  simply  a  personal,  tithe, 
though  to  be  paid  for  as  such ;  it  parta){:ea  of  a  predial 
/  nature  quia  de  locis  cerHs  percipifur*  (r) 

If  more  an-        MiUs  more  ancient  than  the  ninth  y^ar  of  $dwar4 
SSte  oV^""  the  Second  are  (s)  by  a  statute  then  passed,  called 
articuli  cleri,  orticuU  ckri,  c.  5.  impliedly  discharged  of  tithes. 
discharged.     j£  gu^jj^  miU  be  rebuilt  upoa.  the  old  foundation,  ex- 
emption shall  hold  good,  and  revive*    But  (i)  if  the 
mateiiaU  of  an  old  mill  are  employed  in  erecting  a 
TiBW  one  on  a  diflSerent  scite,  thojugl^.  on  th^  ^^fx^ 
stream ;  or  if  such  new  mill  is  built  on  land  exjempt 
[  4^  H     from  tithe,  as  having  belonged  to  a'  religious  hou09, 
personal  tithes  are  due,  tfaM^  is,  the  miller  must^a^ 
count  for  and  pay  to  the  incumbent  where  the  mill 
stands,  the  tenthi  part  of  tiie  profits  arising  frMa  corn, 
grain,  and  malt  grQijnd  over  and  above  all  incidenta} 
charges )  among  which  rent  (u)  is  a  principal  deduo- 
tipn  where  the  mill  i^  occupi/ed  by  a  lessee  i  whese^ 
Ify  the  oytrn^r,  the  a;nm;Lal  value  is  to  be  computed 
and  deducted ;  and  th^  same  ia  to  be  dgne  where 
the  proprietor  has  rebuilt  or  ijiewly  erected  a  vo^ 
axid  occupies  it  himself,  ^s  it  would  be  hard  on  tb.e 
present  incumbent,  if  the  whole  expences  of  l^uildjing 

were  to  be  deducted  out  of  the  first  profits.    The 

* 

(r)  Vid.  infra,  48. 

(m)  GwHIy  130.  n.  982.  Ansell  v.  Adman ;  but  the  st.  9fi»  sup* 
(^aru^S  is  put  by  iviia^i^e  ^r  art.  cleri. 

(0  Gwill.  871.  Thomas  v.  Price,  286.  anon.  But  see  Gwill. 
355.  More  v.  Russel,  that  a  scite  discharged  by  i)  modua  ezewpts  a 
mill  erected  thepeon. - 

(u)  3  Anstr.  913.   GwilL  U60.  KlaU  v.  Machet. 
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mode  (tt^)  of  accounting  for  the  pro^  of  mills  as  fi)r 
personal  tithes,  that  is,  deducting  epcpences,  had  been 
previously  settled,  (though  afterwards  (x)  called  in 
question)  in  a  case  in  the  House  of  Lords  '(^),  and  is 
now  finally  established.  (1) 

« 

By  the  same  case  i?  the.  House  of  Lojrds,  aa  well  New  milk 
as  by  what  has  been  before  observed,  it  appears,  ths^t  ^n  thetiiM 
mills  newly  built  pay  tithe  from  the  time  of  their  ^f  ^^^  ^'^^ 
erection ;  though  (z)  this  was  contrary  to  the  opinioQ 
of  the  two  chief  justices,  who  held  no  tithe  at  all 
was  due  for  such  new  mills,  the  same  being  a  personal 
tithe,  and  <^  course  wanting  the  support  of  custom* 
But  the  statute  of  Edward  the  Sixth,  speaking  of 
personal  tithes  (a)  generally ^  may  well  be  controlled 
by  the  former  law  of  Edward  the  Second,  which  re- 
quires the  payment  of  tithes  from  newly  erected  mills 
^ciatim^  and  it  is  reasonable,  that  the  non-payment, 
which  is  to  confer  the  p^rivilege  of  eicfsmption,  should 
be  constructively  limited  to  things  previously  in  exist* 
ence.  It  is,  therefore,  settled  by  the  ^aiaes  (b)  refer- 
red to,  that  new  mills  pay  tith^. 

[  46  ] 
However,  where  the  date  of  a  mill's  erection  il  Where  time 

unknown^  apd  no  (c)  propf  is  a()duce4  of  tithes  evw  ^tnown  " 

(«)  Vin.  Abr.  L  Dismes^  M.  3.  pL  5.  1  Br.  P.  C.  1S7.  Qwip.. 
596.  C^iamberliune  o.  Newte. 

(x)  GwilL  623.  Uocbon  v.  Oliver. 

(y)  2  Wms.  463.    Gwill.  676.  Carleton  o.  Brightwell. 

(x)  GwiU.  598. 

(a)  III  toio  jure  getieri  per  speciem  derogatur,  8fc*  Etetn,  Jurifpr* 
4to.  1783.36.  ' 

(h)  GwiU.  355.  871. 1460. 

(e>  QwiB.  644.    Hughes  v.  BUKngliartt. 


Hit     m\  i»— I 


(1)  [Vide  alM  2  Friee,  295.] 
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court  willpre- 
Bumethem  to 
be  more  an- 
cient than 
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Tithe  paya- 
ble in  the 
place  where 
the  miller 
veaides.. 
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having  been  paid,  the  court  from  such  non-payment 
will  presume  it  to  be  more  ancient  than  the  statute 
of  articvU  cleri^  and  so  not  titbable. 

Another  point  seems  long  to  have  remained  unw 
settled,  namely^  to  the  incumbent  of  what  parish 
tithe  of  mills  shoold  be  paid^  whethex:  where  they  are 
situate^  or  where  the  occupiers  reside.  A  writer  (rf),. 
whose  fame  is  perhaps  inferior  to  his  merit,, 
determines  it  to  be,,  where  the  miller  dwells  and 
hears  divine  service,  and  (e)  thiis  doctrine,  has  one 
judicial  declaration  ia  its  favour.  But  the  current 
of  authorities  is  otherwise,  tithes  of  mills  being  con« 
sidered  as  predial  in  respect  of  locality,,  though  pro- 
perly personal  aa  to  the  manner  of  accounting,  and 
the  quantum  of  payment;  and  (J^)  it  is  firmly  es* 
tablished,  that  they  belong  to  the  incumbent  of  the 
parish  where  the  mill  is  situatedjt  and  the  business, 
carried  on,,  which  agrees  with  the  did  law  of  France^. 
*^  decinuB  {g'}  solvantur  ilU  eccJeske  ubi  molendinum 
situm  esf.^^  Yet  tithes  (A)  of  mills,  like  other  per- 
sonal tithes,  are  to  be  accounted  and  paid  for  annually 
at  or  before  the  feast  of  Easter- 


A  mill  privi-  "^^  preceding  observations  relate  only  to  waters 
*^^S"if  "^*  "  wind-mills  for  grinding  com  and  grain. 
S^^  con-  ^  (0  such  a  mill  privileged  from  its  real  ox  supposed 
Terted  into     antiquity  is  converted  into  one  of  a  different  descrip- 


((T)  Wood  Insu  163.  170. 
\t)  GwilL  983.  ^Tilaon  o.  Mason. 

(/)  GwilL  871.  1256.  1460.  HaU  v.  Machet,  fit>m  3  Anstr.  913. 
Gilbert  v.  Gtimey,  Scacc.  ace  though  this  matter  was  not  moved* 
ig)  Rebuffiis  dted,  Gwill.  356. 
ih)  Stat.  2  &  3  E.  6.   c.  13.    k  7.   GwiU.  985. 
(i)  Gwill.  974.  WihM>n  o.  Mason. 
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tion»  and  afterwards  reconverted,  to  its  pristine  use^t  one  of  a  di£. 
it  shall  not  lose  its  exemption,  or  become  tithable  as  cripdon,  and 
a  new  mill.     But  (k)  where  a  modus,  or  customary  ^«*»  «coii. 
payment  in  lieu  of  tithes  was  pleaded  to  exempt  a  pristme  use, 
miH  formerly  used  in  part  for  grinding  com,  and  in  ^*^  **^^^ 
fart  as  a  fulling-mill,  but  several  years  before  the  suit  able, 
the  fulling  wheels  were  removed,  and  mill-stones  put 
in  their  room,  the  plea  was  over-ruled  by  reason  of 
such  innovation,  by  which  it  became  as  it  were  a 
double  corn-mill,  a  new  as  well  as  an  old  one.    In 
that  case  it  not  only  appears,  that  a  new  mill  built 
on  the  same  stream  as  a  privileged  one,  or  a  fulling- 
mill  converted  into  a  corn-mill,  shall  pay  tithe,  but 
that  even  if  new  wheels  and  stones  are  added  to  a 
mill  covered  by  a  modus,  by  which  \he  work  of  two 
mills  may  be  performed,  it  is  as  two  mills,  and  cannot 
be  protected  by  the  former  modus.  (1) 

In  the  other  case  (/)  just  referred  to,  it  was  argued,  SemUe  tbat 
that  no  mills  are  tithable  but  such  as  grind  meal  for  SuSue  Sit 
food  of  men,  or  animals,  nor  then  if  only  for  home  (m)  such  as  grind 
consumption,  not  for  sale;  audit  was  suggested,  tbat  ^ 
those  mills  only  could  be  intended  tithable,  which 
were  constructed  for  purposes  in  use  at  the  time  of 
passing  the  statute  of  articnU  cJeri.    These  general 

{k)  3  Atk.  17.    Gwai.  782.    Talbot  v.  Maj. 
(I)  Gwill.  974. 

(m)  No  tithe  is  due  where  a  mill  is  used  only  finr  griniSng  octr 
fcr  the  owner's  hounds,  Gwill.  1022.    Hicks  v.  Triese. 


^1  ■  ^1 


(1)  [Upon  the  authority  of  this  determmationi  Sir  W.  Grant»  in  ihe 
case  of  Manby  v,  Taylor,  3  V.  &  B.  71 .  decided  an  account  as  to  two 
pair  of  new  stones  which  had  been  added  to  an  ancient  nuU  rebuilt* 
He  observed,  at  the  same  thne»  that  the  cases  upon  the  subject  were 
not  easily  reconciled.] 
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doetrinosy  howeyer,  were  not  in  that  case  aetUed,  nor 
were,  th^j  involved  in  the  judgment  pronoi^ced. 
But  (n)  it  has  beei^  holden»  that  a  copper-mill^  fulling- 
mill,  (unless  (o)  perhaps  b^  special  custom)  shaving- 
vnO^  glass*house]»  tijii  or  lead  mill,  paper  mill,  of  t^e 
like,  p£\y  no  tithe,  the  profits  in  suoh  installs  arising 
from  the  labour  ^d  ii^dustry  of  man.  The  generality 
of  this  reasoif  would  not  only  preclude  the  profits  of 
any  manufacture  from  being  tithable,  but  would  also 
exempt  fisl^,  the  tithes  of  which  I  anx  about  to  men-* 
tion.  We  must,  therefore,  I  suppose,  understsmd^ 
([  48  3  that  the  machines  above  enumerated  are  primd  Jade 
exempt  from  j^ayin^  tjybhes,  but  may  be  subjected  to 
them  by  shewing  a  custom  for  that  purposi^.  Indeed^ 
£3gi^  of.  Easter  offerings  h^ye  been  said  (fi)  by  a  learned 
ferings  judge,  tp  be  a  compensation  for  personal  tithes^  cer- 

tainly a  very  inadequftte  one ;  fpr  (q)  thQUgh  due  ol^ 
common  right,  it  is  at  the  rate  of  twopence  only  for 
e^h  parishioner^  excepjij  where  i^  is  custoi^ary  tf>  pay 
mpr?.  (1) 

Of  the  pre-        I  have  already  stated;  that  in  strictness  tithe  of  mills 
thed^eS^  is  not  simply  a  personal  tithe,  but  of  a  predial  nature 


BGIlB. 


(n)  Li]t.  31,4.  2  Rol.  84*  2  Crq.  523*  GwilL  354.  Johnson  o. 
Dandridge.  RoUe  and  Croke  both  state  that  a  prohibition  was 
granted,  and  so  is  R.  A.  641 ;  but  in  the  same  paragraph  of  the  last 
book  there  is  a  latter  case  with  the  same  names,  ccnUra. 

(0)  3  Atk.  19. 

(p)  Bun.  174.    Gwill.  662. 

{q)  %e.rtop  V.  Still,  B^h.  16Q.  G^.  661.  I^Aurence  ^.  Joi^es, 
Bunb.  173.  GwiJ^  662.  §89-  3  Burn  £ccL  L.  99-  Cartlvsvf'r. 
Edwards. 

(1)  {Ifx  a  recent  casjs  ^^  novel  (jliemi^d  i^s^sf  t  yjp  &r  ^  tithe  of 
noiortu^aries.  liOrd  C.  B.  Thompson  obsenred.  that  it  was  a  moot 
question  whether  mortuaries  mi^ht  be  sued  for  even  at  lnwj  ^nd 
whetjher  tfxej  must  ^pt  b^e  proceeded  foi;  m  tl^  Sl^Pf^  ^^9^^  up4er 
the  21  Hen.  8."c.  6,    2  Price  295,  *;  \ 
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tiKM ;  Whetey  by  an  act  of  padiament  for  eodosing 
cect^n  commoB  fields,  on  which  a  mill  wa^.  er^cted^ 
th0  commissioners  were  directed  to  aUot  to  th^  vicar 
a^QD!ix)penaation  for  the  vic^al  tithes  of  their  coijnt^p^ 
45|)ds  ailder  the  raJs^  of  ninepence  in  fjbe  pound;  and 
the  same  was  allotted  acc<^rdi;ngly;  the  vicar  claimed 
tijthes  of  the  rnill^  insisting  tJiat  they  were  person^ 
tilihea,  and  not  payal^^e  io  respect  of  thjs  land  on, 
w:hich  this  null  stood;  that  tl^je  ipode  of  compensatipi^ 
presented  by  the  ^ct  negatiyed  t^e  idea  of  i^  bei^g 
a  Sfitiafaction  for  those  tithes,  niqep^nce  in  1;he  pounds 
(m  the  annual  value,  not  being  a  mode  o^  coipputing 
a  compensation  for  the  tithes  of  millSf  But  the 
Court  declared  ti^t  the  tijijhe  of  a  mUl,  though  to  be 
recovered  in  th^  q^ature  of  a  peratpnal  tithe,  ifi  npj^  tfi 
be  taji^en  strictly  9s  a  persona^  tithe;  but  13  so  fa)c 
j^dial,  and  ha^  so  i^uch  ]:eference  to  a  certain  pU^ 
i^^.  wjbicfa,  it  arises,  as  in  th^  particular  case  befote  ^e 
Cour^  to  &11  within  the  descripjtion  of  a  small  tithe 
i^  ]:espect  of  ^n  old  inclosure  ^  iifhich  a  aufli  c^ 
i^ney  ha-d  beei^  appointed  l;^  be  pajd  by  y]j[;tue  pf 
the  act;  and  as  such  that  it  was  determined  aiud  va^ofi 
for  ever  extinguished.  —  The  bill  therefore  was  dis- 
fl>i?sed.  but  yfitlifpnt  w»%  it  Vwg  ^  9ew  and  doul?t. 
ftd  qoestionu  (r)  (1} 

^  The  other  species  of  persoijal  tithes,  to  which  I  Fi»t  ^ot 
bftv^  ius,t  aHuded>  1%  il?%t  ofjish.    Jftut  fish  ^ken  (0  SSJJby 

custom* 

(r)  Caches  la.  Haynes,  GwiU.  1255.  See  also  Bennett  v.  Read^. 
GwiU.  1283. 

($)  Jyegge,  p.  ii.  c.  8.  1  R.  A.  630.  Noy,  108.  Holland  0.  Heale, 
cited  in  W^Katns  t).  Baron. 


(t)  [It" lias  1>eeii  determined  by  the  Court  of  Exchequer^  upon, 
demurrer,  that  a  miller  carrymg  on  the  trade  of  a  meatman  is  obliged 
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either  in  the  sea,  or  in  a  common  river,  are  not  tith* 
able,  on  the  principle  of  theur  being  Jene  nature, 
unless  by  special  custom  (infr.  152.)  Where  the 
daun  is  supported  by  custom,  they  are  generally  to 
be  tithed  in  the  same  manner  as  other  personal 
tidies,  that  is,  a  tenth  of  the  profits  is  to  be  paid 
after  costs  deducted.  And  as  tithe  is  only  due  by 
custom,  so  less  (/)  than  a  tenth  by  custom  may  be 
due*  On  the  other  hand,  where  the  custom  is  ex- 
press for  paying  tithes  of  fish  in  kind,  it  seem*, 
expences  are  not  to  be  deducted,  and  so  an  incum-r 
bent  or  lay  impropriator  may  be  entitled  to  receive  a 
much  larger  proportion  than  a  tenth  of  the  clear 
profits  in  respect  of  this,  though  a  personal  tithe  (u). 
Both  these  decisions  are  alike  sanctioned  by  the 
before  mentioned  statute  2  &  3  E.  6.  c.  IS.  s.  11.  by 
r  49  J  which  parishes  standing  upon  and  towards  the  sea 
coasts,  the  commodities  whereof  consist  chiefly  in' 
fishing,  and  which  have  used  to  satisfy  their  tithe  by^ 
fish,  shall  pay  their  tithes  according  to  the  laudable 
customs  used  of  ancient  time  within  the  fi^rty  yeart 
then  last  (v) 


(t)  Tlie  canonists  alh)w  this  distinction  between  personal  and 
real  or  predial  tithes,  as  to  tvhich  latter  such  a  custom  cannot  be 
maintained^    Ayl.  Far*  L  can.  508. 

(«>No7»108.  1  Lev.  179.  Sheppard  v.  Penrose,  cited,  Gwill.  iUd. 
See  to  the  same  effect  Gwill.  621.  Earl  of  Scarborough  v.  Hun- 
ter, which  case  is  differently  reported.  Bun.  43 ;  and  the  concluding 
proposition  therein  that  one  tithe  may  be  paid  by  custom,  and  one 
of  common  right  (of  fish),  seems  contrary  to  all  the  authorities. 

(o)  3  Br.  P.  C.  479.   GwilL  691.  Gwavas  v.  Kelynadc 

III  I  ,    ■    I  III 

to  set  out,  in  his  answer  to  a  bill  for  the  discovery  of  tithes,  lAat 
fuanHtif  of  meal  ground  at  his  mill  he  has  sold,  though  not  the 
prices  which  he  >as  sold  at    Cluqpiiiao  v.  FSlcher»  Wightw.  15.J 


Chap.  IIL       DwUkm  of  TWies,  S^.  49 

As  to  the  question  to  what  particular  church  tithes  Semble  that 
of  fish  shall  belongt  it  is  affirmed  by  Degge  (n?),  to  oi^^t tobe 
'  be  the  custom  of  South  Wides»  (and  there  seems  V^^  ^  ^® 
noChing  unreasonable  that  it  should  prevail  else-  Sbefish^nuMi 
where),  "  that  if  the  parishioner  of  one  parish  land  ^*^«•• 
*'  his  fish  in  another,  the  tithes  are  divided  between 
^  the  parson  of  the  parish  where  the  fisher  lives,  and 
'*  the  other  where  he  landed  his  fish ;   but  if  the 
^^  parishioner  land  his  fish  in  the  parish  where  he 
**  himself  dwells,  then  the  rector  of  that  parish  has 
^<  the  whole  tithes/'    Complicated  and  circumstan- 
tial claims  and  questions  may  arise  on  the  subject 
between  incumbents  and   impropriators  of  neigh- 
bouring parishes,  but  unless  the  custom  be  explicitly 
clear,  the  («r)  presumption  appears  to  be  in  favour  of  ^ 

the  parish  where  the  fisherman  dwells.  (1) 

Not  only  fish  caught  in  the  sea,  or  a  common  river,  At  to  iish 
but  those  (y)  kept  in  ponds  also  (where  they  may  be  '^ptwpo"^^ 
considered  in  constant  actual  possession,  and  conse- 
quently the  principle  derived  from  their  wild  nature 
may  be  thought  of  less  weight),  when  caught  and 
•old^  have  been  determined  not  to  b&  tithable  with- 

(«d)  p.  il  c.  13.  (x)  Gwill.  931.  Waiiams  v.  Baron. 

(jf)  Gwill.  616.  n.  1581.  Nicholas  v.  Elliot.  See  I>egge»  p.  ii.  c.  8. 


(1)  The  reader  will  find  a  great  number  of  cases  in  Wood's  Tithe 
Cftoses^  where  yarioiis  customs  have  been  established,  particularly  in 
Cornwall  and  Wales,  as  to  the  dthing  offish.  One  established  by  de- 
ereeat  dorelly  iaDevonshird  is  Whimsical  enough— ^the  rector  is  to 
have  one  shilling  in  every  twenty  sbUBngs  value  of  the  fish  caught,  first 
deducting  the  seventh  part  thereof,  on  oondhion  that  h^  shall  every 
Mcmday  morning,  during  the  fishing  season,  read  prayers  suitable  to 
the  employment  of  fishermen,  a  long  and  particular  prayer  for  their 
prosperity,  the  105th  psalm,  and  part  of  the  5th  chapter  of  St.  Luke. 
Tones  v»  Cleverden»  2  Wood»  283. 
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Where  kept 
for  pleasure 
and  home 
consumption, 
no  tithe  due 
even  though 
there  be  a 
custom. 


Division  of 
tithes  into 
great  and 
smalL 


out  Special  cuiiioni.  It  l\ras  in  Biidi  cjue  Im^sted* 
that  they  ^eire  urtld  iti  'flieir  nature;,  and  jBis'dt)  i^. 
ditional  teason^  that  they  axe  qmsi  in  the  reality*  llttd 
go  to  the  hetfj  WHfch  is  eqtialfy  apj^licdblo  to  pig6<*s 
iu  a  dovecote ;  yet  (ir),  ydung  pigeofris  if  sold,  ffee 
tithable  of  right  without  a  cUstom.  If  (a)  u$ed  in 
hdttie  cbiistlinptidn  they  pay  no  tithe,  ^tcep,  (*), 
perhaps,  by 'special  custom.  It  is  to  be  iJbSery^d 
lAstiy,  coiicettimg  this  tithe  of  ffiih,  th^t  (c)  ^irhere 
tiiey  are  kept'in  k  pOiid  fdir  the  oWner^s  jHea^ure  fehd 
hbihe  cottsumpticiti,  not  s6ld,  or  mliiie  ^^roBt  of,  So 
tithe  is  due,  in  which  tase  it  seeing  the  aUegatidn 
ev6n  of  a  cilstotn  to  render  them  tithable,  would  not 
be  alloVed}  althbtrgh  it  hath  been  already,  dtid  Will 
'coiltiiltie  to  be  &(eeti  ho^  itidti^rially  cu^tdhi  may 
affect  the  r^ht  to  dth^,  tod  atigment,  or  dinliill^h, 
this  ecclesiastical  revenue.  (1) 

IL  A  second  (rf)  dlvfilioti  of  tithes  &  Itito^^^ir; 
aikd  Mall.  '  C6hi  aiid  hay  tini^Wr^ly,  (thdugh  vicars 
iriay  be  specially  lintitiea  to  littii«*a  pottloris,  Attd 
deSdipti6ris'6f' these  artides),  and  wood,  except  so 
far  'as  Ibcal  usages  ^revistil  to  the 'co!itrary,aie  ac- 
counted great  tithes.  All  other  predial  tithes,  exclu- 
sively of  those  above  specified,  and  comprehi^bcling  (i) 

(z)  1  R.  A.  635.  Degge,  p.  ii.  c.  8.  Thompson  v.  Holt,  Gwill.  671* 

(tf)  Lit  40.  Gwill.  428.  Anon,  fietl.  27.  S.  C.  Hetl.  117'.TW\^r 
tkYaagban*. 

\b)  I  E-  A.  642,  (c)  boh.  151.  ed.  1760. 

Id)  Degge,p.ii.  c.  1. 

(c)  Com.  R.  633.  ,QwilL  749.    WalUs  «,  Pwn;  G^wlL  ^^^^^ 
Clarke  9.  Sthpler,  938.    CartwrigHt  v.  Btolr^,  1 173.  Jeremy  r. 
StraAgewa^. 


(1)  (It  tnay  be  inferred  Trom  the  termB  of  t;^e  decree  in  Nicholas 
V.  Elliott,  1  Wood,  523.  that  carp  in  a  poiid  maf  be  Athatle  by 
custom.] 


wbiild  be  gi«dt  tiill^'s,  te  Veil  A  ttllM  and'p^rsbmll 
^thes  ih  geii^r^  ^^e  tanked  iU  the  cl^  of  tsttiall 
litlies*    It  'his  Xf)  *irineffy  been  thdtrgHt  by  iioirie  Distinction 
judges,  that  the  distinction  of  tithes  intb  great  and  <ioes  not  de- 
small  might  properly  enough  depend  on  the  quantity.  ^  ^^tj, 
'As  if  "a  large  proportion  bf  a  parish  n^ere  sowti  Vith  ">«te  of  cui- 
^flax/potatoeSy  or  other  product,  beilig  of 'the  nature  use  to  which 
'()f  small  ^tithes,  that  ^they  woiild  by  these  mdans  be  *^.^^  ^ 
converted  inib  great' tithes,  atid  ^v^oiild' belong  to  the  the  quality, 
'rector.     Biit  (fi*)  this  bpiriittn  has  been  decisively 
over-ruled;   and  'it  is  'fabW  clearly  tinder^ood,  that 
iHe  taw  denominates  and  adjudges' titheis  tb  begrdit     []  51  3 
'or  small  "according  to  \he  ititridi^c  nattire  of 'the 
thing,  not  from  ihe  quahtfty,  ihie  Diode  of  ctiliiv^tioti, 
Or  the  iise  tb  which  they  'are  lipptied.     Siich  (A)  Small  pre- 
predial  tithes  as  are  of  the  nature  of  small  tithes,  ^^^^t 
must  \ie  set'  but  pursuant  to  the  s£atbte  6f  £dward  out. 
'ifae  Sixth;  as  was  resolved  in 'the  case  bf 'applet  "and 
*as  aj^eafs  tiie  prevailiiigopihibn'ita  that  (MP^ad, 
*t(ut  hot  po^tively  so  adjudged. 

to.  Tithes  are' soihetim^^^  divided i*itb  'rkdt&»dl  Division  into 
ixiA'vkarud.  te^thlsis  ^  less  prb^6r  iHstinctt^n  SSS'''''^ 
{h'ah  the  tWfbimer,  hot'beihg  like  t^eih  fbkind^d  on 
'  the '  liaiiire  of  the  tiihable  matters  '  themsdVes,  but 
vaimiig  according  to  particular '  endbwments  aAd 
*  local  usages,  that  being  in  most  places  a'rectoiial, 
which  in  some  comparatively  few'  others' is  a  vidarial 
tithe. 


(/)  '2  tin.  lect  $1.    See  Norton  v.  Oxfkt,  GwilL  488. 
\g)  ^2  Atfc.  3M/Owitt;777. "  Smith  v.  Wyatt,  5  Bt  P.  €.  586. 
'  fiwm.  8i^4.  Sims  «:  Bennett 

(A)  Gwill.  430, 1.  Norton  v.  C9arke. 
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CtaAP.  ill. 


Qaestioiiib&-      I  proceed  therefore  to  the  second  pr(q;K>sed  head  of 
aniTSow!!^  this  chapter,  namely,  the  legal  questions  and  contro* 

versies,  which  may  arise  between  rectors  and.  vicars  ; 

a  subject  closely  connected  with  the  division  of  tithes 

into  great  and  small. 

Common  law      Tithes,  as  I  have  already  stated,  being  due  of  copi- 
^btofthe    jjj^jj  j^jj^  j^   I2ie  rector,  in  questions  between  a 

rector  and  vicar,  or  between  a  rector  and  portionistt^ 
touching  the  extent  of  thdr  respective  rights,  the 
rector  is  entitled  to  stand  on  his  tithe  at  common 
law  and  to  throw  the  onus  proband!  on  the  vicar  or 
portionist ;  and  in  the  latter  instance  it  has  been  thus 
held,  though  the  rectors  were  for  a  long  series  of 
years  in  possession  of  the  portion  as  lessees  of  it,  and 
had  by  those  means  confounded  the  boundaries,  (i) 


Origm  and 
ondowment 
ofnctoges. 


C5«] 


In  a  learned  work  (k)  some  remarks  are  made  con- 
cerning^ the  origin  and  eni^owments  of  vicarages^ 
a  more  exact  account  of  which,  as  to  some  points^ 
may  be  collected  from  a  case  (/)  reported  at  large  by 
one  of  our  earliest  and  best  compilers,  from  which  it 
appears,  that  appropriations  were  originally  made  to 
none  but  spiritual  corporations  sole,  as  a  dean  or 
abbot,  who  (m),  thereupon,  were  formerly  reputed  to 
have  the  cure  of  souls  as  common  incumbents  have, 
and  as  the  latter  are  parsons  for  life,  the  former  and 
his  successors  became  parsons  for  ever.  Afterwards, 
and  very  frequently,  appropriations  were  made  to 


(t)  Ferran  v  Pellatt,  OwSL  602. 

(j^)  1  Vin.  lect.  315.    See  alao  Ward  «.  Britton,  GwOL  330. 

(0  Giendon  v.  Bishop  of  Lincoln^  Flowd.  493.   Gwill.  136. 

(»)  As  to  spiritual  lecton  and  vicars  in  the  same  dmrdi  at 
day,  see  Gibs.  Cod.  t.  xxx.  c.  13.  1  BumEccLL.  70.    4  Bora  10. 
3  Com.  D.  152.  St.  43  6.  3.  c.  84.  §  12. 
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spiritual    corporations   aggregate;  who   could   not 
collectively  in  the  parish  church  say  divine  service^ 
nor  minister  the  sacraments;  and  then  it  became 
necessary  for  those  purposes,  to  substitute  a  vicar 
competently  (n)  endowed.     From  this. source,  and 
the  subsequent  dissolution  of  the  religious  houses, 
the  ancient  possessors,  arose  the  great  number  of 
impropriate  rectories  at  present  in  lay  hands.     The 
parties,   whose  consent  was  supposed  requisite  to 
forming  appropriations,  were  the  patron,  the  bishop, 
and  the  king  as  king,  (I  mean  independently  of  his 
now  acknowledged  ecclesiastical  supremacy),  and  as 
king  contingently  entitled  to  escheats,  and  to  prer 
sentations  by  lapse,  which  contingent  rights  were  an* 
nulled  by  appropriations.     But  sometimes  the  pope, 
claiming  to  be  supreme  ordinary,  superseded  the 
necessity  of  the  bishop's  concun'ence ;  and  such  au- 
thority as  the  Roman  Pontiff  used  to  exercise,  is  now   . 
by  various  statutes  transferred  to  the  king  (o) ;  who 
may  therefore  create  de  novo,  and  vest  appropriations 
in   (jp)  spiritual  corporations  having  succession,  by 
cbnsent  of  the  patron,  or  where  he  is  himself  patron, 
without  the  agency  of  the  bishop :  but  it  is  a  prero- 
gative not  very  likely  to  be  called  into  exertion. 

When  (y)  a  vicarage  hath  long  continued,  an  en-  Endowment 
dowment,  although  no  instrument  thereof  be  shewn,  presumed, 
shall  be  presumed ;  and  the  validity  of  the  appropria- 


(fi)  1  Vin.  Lect.  315-6.  But  se^  Hunstont;.  Cocket,  Cro.  Jac. 
252.  Gwill  235. 

(o)  Alden  0.  Tothill,  GwiU.  436—467. 

(p)  Qy.  If  to  lay  corporations,  Gwill.  tMd.  where  there  is  a  pro- 
fiuiion  of  learning  on  the  subject. 

(9)  12  Co.  4.    GwiU.  158.  Grymes  r.  Smith. 
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tion  shall  not  now  be  defeated  from  that  imputed 
defect* 


Common  The  most  common  mode  of  endowment  of  vicar- 

T^^^  nt  ^'  ^^^^*  ^^  appropriation,  has  been  byjdiotting  the  small 

tithes  (r)  to  that  use,  leaving  the  great  tithes  for  the 
rector.  Sometimes  a  vicar  has,  by  a  more  special 
([  53  3  endowment  {s\  a  described  portion  of  the  great  tithes 
also,  or  of  the  glebe,  or  of  the  tithes  of  the  glebe  (f)  \ 
and  {u)  sometimes  he  is  in  part,  of  wholly,  provided 
for  by  a  determinate  annual  sum  c^  money.  And 
indeed  the  rectory  may  be  without  glebe,  for  the 
parson  may  convey  away  all  his  glebe  to  the  vicar : 
there  are  instances  of  compositions  between  the  vicar 
and  the  parson,  by  which  the  parson  has  given  all  his 
tithes  and  glebe  to  the  vicar,  reserving  a  rent  only  for 
himself.  («?) 

Vicarage  Of  the  dissolution  of  vicarages,  the  work  (w)  above 
ed  not  re-  referred  to  has  shortly  treated ;  and  here  it  is  neces* 
united  to  the  sary  merely  to  observe  that  a  {x)  vicarage  once  en- 
non-presen-  dowed  is  not  7e-united  to  the  rectory  by  non-presen- 
tation, tation  of  a  vicar  for  a  long  series  of  years;   but  the 

(r)  See  Cox  v.  Mason,  Gwill.  506. 

(«)  See  WiUis  ».  Harvey,  Gwill.  948, 

(0  Barton  o.  Hellia^  Fitz.  78.    Gwill.  1613. 

(u)  See  Gwill.  1090.  in  Lloyd  v.  Mortimer. 

(v)  Edgar  c.  Sorel,  Cro.  Car.  169.  GwiU.  435. 

(»)  1  Vin.  Lect.  320,  &c. 

(x)  1  Cro.  873.  Gwill.  221.  Robinson  v.  Bedel.  Whera  it  it 
said,  the  not  presenting  is  the  default  of  the  psfson  himself. 
It  is  true,  that  the  impropriator  is  the  i«gular  and  original 
patron,  1  Vin«  Iject.  317 ;  but  the  impropriation  and  adTowaon  may 
subsequently  get  into  distinct  hands  by  a  sepan^te  conv^aoc  kX. 
one  or  both  of  them.  Gwill.  1 128.   Devie  v*  L.  ^rcfFolow, 
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new  vicar  presented  by  lapse  becomes  entitled  to  th6 
tithes  included  in  the  endowment.  (1) 

No  (y)  tithes  belong  de  jure  by  origiilal  right  to  Vicar  only 
Uie  vicar,  but  only  derivatively  under  an  endowment,  Endowment 
or  by  virtue  of  a  prescription,  which  supposes  an  en-  or  prescript 
dowment,  one  of  which  titles  must  be  established  in 
proof. 

It  is  (x)  laid  down  that  the  original  endowment  Modus  or 
cannot  be  prescribed  against  by  the  parson.     And  *^^.^^^^[^^ 

the  rector,  ik 
(y)  Pai.  426.  Str.  87.  Yel.  86.  Gwill.  226.    Grenc©.  Austen.        ^^"^  ^  ^^ 
(z)  Gibs.  Cod.  720.  cites  Fringe  v.  Child.  vi^veraft. 


(1)  [The  doctrine  U))on  the  subject  of  the  dissoladon  of  vicarages 
is  collected  by  Mr.  Wooddeson,  as  follows:  "  If  the  impropriation  is 
in  hiy  hands,  th^  vicarage  cannot  be  dissolved*  for  that  would  be  to 
destroy  the  cur^ ;  but  if  a  vicarage  is  to  be  dissolved  for  the  purpose 
of  being  re-united  to  the  parsonage  presentative,  so  as  to  form  one 
ecclesiastical  benefice,  this  may  be  done  by  the  ordinary  patron  and 
parapD,  either  during  ao  avoidance  of  the  vicarage,  or  to  take  place 
fiiter  iht  then  incumbency^  and  it  may  be  effect  without  the  king's 
licence.    As  to  dissolving  vicarages  for  the  benefit  of  a  spiritual  cor- 
poration aggr^te,  being  the  impropriators  thereof,  this  required  a 
suggestion  of  their  being  poor,  and  wanting  sueh  restitution.    I  have 
met,  however,  but  with  two  instances  of  this  being  allowed ;   in 
bothy  the  impropriation  was  prior  to  the  statutes  of  R.  2.  and  H.  4. 
and  therefore  exempt  from  those  provisions.  Ley  14, 15.  2  Cro.  515> 
kc.  2  RoL  97,  &c.  127.    The  like  had  been  allowed  according  to 
one  case  (cited  2  Cro.  518.)  where  the  impropriation  was  subsequent 
to  the  two  statutes,  in  &voiur  of  a  dean,  who,  as  a  spiritual  person^ 
might  attend  the  cure.    But  this  is  contrary  to  the  opinion  at  least 
of  two  justices  in  the  case  (2  Rol.  127.)  before  alluded  to.    If  such 
kind  of  dissolution  could  now  by  any  means  be  completed,  it  would 
certainly  require  the  king's  concurrence,  as  he  would  thereby  lose 
the  possibility  of  lapse.    But  it  oppugns  the  expressions  and  spirit  of 
the  statute  of  H»  4.  by  wbich  a  perpetual  vioar  is  to  be  constituted .** 
1  Lect.  320.} 
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there  is  a  (a)  case  transmitted  to  us  by  several  re- 
porters, where  the  vicar  being  entitled  to  small  tithes 
generally,  a  customary  payment  to  the  (i)  impro- 
priator, in  lieu  of  the  tithe  of  bops,  being  a  species  of 
small  tithes,  was  not  allowed  to  operate  in  defeasance 
of  the  vicarial  claim.  But  this  seems  contradicted 
[  54f  2  by  (^)  other  and  more  recent  authorities;  according 
to  which  a  modus  or  customary  payment  to  the  rec- 
tor is  a  good  bar  to  the  vicar.  (1)  For  all  tithes, 
great  and  small,  belonged  originally  to  the  rector, 
who,  though  (e/)  not  a  necessary  party  to  appropria- 
tions made  when  the  church  is  full  to  take  place 
upon  avoidance,  has  yet  been  considered  argumen- 
tatively,  and  in  the  abstract,  as  the  endower  of  the 
vicarage,  that  being  derived  out  of  the  entire  rec- 
tory j  and  the  vicarage,  therefore,  has  been  supposed 
more  recent  than  the  customary  payment,  which  is 
always  taken  to  be  of  immemorial  antiquity;  conse- 
quently, as  to  the  small  tithes  in  particular  covered  by 
the  modus,  the  rector  at  the  time  of  the  endowment 
had  not  them  in  specie  to  bestow :  besides,  that  the 
parishioners  have  an  interest  and  claim  to  establish  the 
custom  of  the  modus.  On  the  other  hand,  where  (e) 
a  lay  impropriator  claimed  tithe  of  hay  under  a  grant, 

(a)  GwUl.  522.  Riaden  c.  Crouch.  (b)  2  Kel.  612. 

(c)  1  Mod.  216.  Arg.  in  Bennett  v.  Read.  Gwill.  1276.  ibid.  1335. 
Ellis  V.  Saul,  from, I  Anstr.  332.  And  vice  vers&  payment  of  the  modus 
to  the  vicar  is  a  good  exemption  against  the  impropriator.  Bunb.  180. 
GwiU.  653.    Woodnooth  v.  Lord  Cobham. 

(d)  Grendon  r.  Bishop  of  Lincoln,  Gwill.  146.  foxv.Adye, 
GwiU.  697.  2  P.  Wms.  520. 

(e)  Bunb.  262.   GwiU.  675.    Stone  17.  Rideout,  et  infr.  164. 


(1)  [Vide  post  55.  56.} 
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which  expressly  mentioned  it  in  the  third  year  of 
James  the  First ;  but  several  instances  were  shewn 
of  moduses  or  customary  payment  made  to  the  vicar 
by  parishioners,  wKo  had  no  tithable  ground  but ' 
meadow :  this  tithe  was  presumed  to  belong  to  the 
vicar,  and  to  be  covered  by  such  immemorial  pay- 
ments, not  having  been  received  by  any  impropriator 
for  one  hundred  and  twenty  years,  which  had  elapsed 
since  the  grant. 

And  farther  in  favour  of  vicars  (y),  prescription  •  Prescription 
may  either  supply  the  loss,  and  stand  in  the  place  of  ^J  ^^^^  |? 
the  original   endowment  where  none  appears;  or,  or  add  to  th© 
where  such  instrument  is  produced,  may  operate  in'^^^^^^^"" 
addition   to  what  is  therein  expressed.  (1)     Thus,- 

(/)  Gibs.  Cod.  720. 


(k)  [Speaking  of  the  augmentation  of  vicarages,  Mr.  Wooddeson 
observes,  (1  Lect.  318,)  that  it  is  laid  down  that  in  all  appropria- 
tions a  power  is  reserved  to  the  ordinary  to  increase  the  mainte- 
nance of  the  vicar.     2  Rol.  Ab.  337.    He  observe?,  that  it  is  more 
cautiously  asserted  (Hard.  329,)  that  such  authority  may  be  exercised 
either  where  positive  consent  is  given,  or  only  after  due  notice,  cita- 
tion, an«l  non-appearance  of  the  proper  parties  ;  but  that  there  is  no 
intimaton  what  allegations  to  the  contrary  may  be  urged,  and  pre* 
vail.    Bishop  Gibson,  he  observes,  after  considering  it  settled  that 
this  power  resides  in  the  ordinary,  in  respect  to  spiritual  impropri- 
ators,  forcibly  argues  in  favour  of  the  same  jurisdiction  as  against 
lay  impropriators ;  yet  he  afterwards  admits  that  the  contrary  doc- 
trine is  peremptorily  delivered  in  books  of  common  law.    All  impro- 
priate tithes  (especially  in  the  hands  of  laymen)  being  lay  fees,  and 
exempt  from  spiritual  jurisdiction,  Mr.  Wooddeson  adds,  that  it  js,. 
he  believes,  the  received  opinion  that  no  such  compulsory  power  of 
augmenting  vicarages  exists  by  law,  in  respect  either  to  spiritual  or 
lay  impropriators.   2  Vent.  35.  Though  if  there  be  any  doubt,  it  is  in 
the  case  of  appropriation  in  Spiritual  hands,   which  did  not  come 
to  the  king  by  the  31  H.  8.    2  Roll.  Ab.  337.    3  Salk,  378.] 
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in  (g)  case  no  endowment  i&  forthcoming,  but  the 
vicar  hath  been  used  to  receive  such  small  titfies  as 
have  in  fact  arisen^  it  shall  be  presumedj  that  he  was 
endcywed  of  all  smaU  tithes  arising  and  to  arise;  and 
this  presumption  will  entitle  him  to  the  tithe  of  new 
tithable  matters  of  modern  introduction,  as  virtually 
comprised  within  the  endowment.  On  the  other 
hand,  where  (h)  an  instrument  of  endowment  is 
produced ;  and  where  the  vicar  has  used  from  time 
immemorial,  or  for  a  long  space,  to  take  particular 
tithes,  he  shall  not  be  concluded  by  their  not  being 
expressed  in  such  instrument;  but  it  shall  be  in^ 
tended,  tliat  the  tithes  so  constantly  received  were 
added  to  the  vicarage  by  some  (i)  ancient  and  law- 
ful, or  voluntary  (A)  augmentation.  (1) 

(g)  Gwill.  1232.  Jackson  ©.  Walker,  ibid.  1248.  Payne  v.  Powlett, 
ihid.47\f2. 

(A)  Hard.  328.     Gwill.  514.     Twisa  v.  Brazenose  Coll. 

(t)  See  1  Vin.  Lect.  318. 

(k)  Perhaps  not  unfrequently;  the  same  vicarage  repeatedly  sa 
augmented,  in  Devie  r.  Lord  Brownlow,  Gwill.  1128. 

(1)  [And  a  particular  and  minute  enumeration  of  several  articles 
in  the  endowment  does  not  preclude  the  vicar's  right  to  other  small 
tithes  not  mentioned  in  it.     Manby  v.  Curtis,  2  Price,  285. 

There  have  been  several  recent  cases  of  presumption  in  favour  of 
vicars,  which  may  be  arranged  as  follows  : — ^Thus  in  the  case  of  Ken- 
nicott  V.  Watson,  2  Price,  250.  n.  there  was  what  they  considered  a 
strong  presumption  that  small  tithes  were  part  of  the  endowment,  and 
it  appeared  that  the  vicar  had  been  in  the  constant  perception  of  all 
•mall  tithes,  except  agistment,  turnips,  and  potatoes :  the  crown,  and 
those  deriving  title  under  it,  had  never  claimed  more  than  the  tithe 
of  corn  and  grain,  and  there  was  a  pension  payable  to  them  out  of 
the  vicarage.  Under  these  circumstances,  the  court  decreed  an 
account  of  the  tithe  of  the  above  articles.  Gibbs  C.  B.  in  delivering 
judgment  observed,  that  where  it  appears  that  a  vicar  has  uniformly 
received  all  the  small  tithes,  there  can  be  no  difficulty  in  his  making 
out  his  claim.  But  that  the  cases  have  gone  further,  deciding  that 
where  a  title  is  made  out  by  the  vicar  to  all  small  tithes,  he 
entitled  to  whatever  tithes  are  legally  of  that  description,  although 
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Where  an  endowment  is  expressed  in  words  of  Where  words 
ambiguous  signification^  usi^e  must  fix  the  construe-  ^l^catk)^^^ 

■    ' ■■    ■ ■  ■       ,  — ^  constructioi] 

not  before  pud;  and  where  tithes  of  modem  introduction,  or  other  fixed  by 
small  tithes,  have  not  been  received,  it  will  be  presumed  it  was  ^^^^* 
because  no  occasion  cicciirred :  that  it  had  agun  and  again  been 
dfttennined  that  tithes  of  modem  introduction  are  viearial  tithes  t 
that  if  a  vicar  is  found  receiving  small  tithes,  and  no  one  eke  receiving 
any  portion  of  the  small  tithes,  it  is  to  be  presumed  that  he  is 
endowed  of  all :  and  that  further,  where  the  rector  has  received 
sohie  small  tithes,  and  the  vicar  all  the  others,  it  has  been  holden 
that  a  mistake  may  account  for  the  rector  s  receipt. 

These  principles  have  been  adopted  in  the  following  subsequent 
cases. 

Byam  v.  Booth,  2  Price,  231,  which  was  a  bill  by  a  vicar  ibr 
agistment  tithe.  It  was  proved  that  he  alone  had  taken  the  other 
small  tithes ;  but  as  to  agistment  tithes,  there  was  no  evidence  o| 
perception  by  him,  nor  on  the  other  band  of  perception  or  retention 
by  any  other  person :  the  crown  had  indeed  conveyed  to  lay 
iihpropriators,  not  only  tithe  of  grain  and  hay,  but  of  herbage,  which  it 
WIS  contended  included  agittmenU  The  court  however  held  that 
the  claim  was  made  out. 

Cunliffe  v.  Taylor,  2  Price,  329.  was  a  bill  by  the  lessee  of  tithes 
under  the  Dean  and  Chapter  of  Christchurch  for  the  tithe  of 
potatoes.  In  the  lease  there  was  an  exception  of  various  small 
tithes  nmninatimr  and  generally  of  all  the  tithes  belonging  to  the 
vicar.  It  was  proved,  that  he  had  always  received  some  of  the  small 
tithes  in  kind,  which  were  not  mentioned  in  the  lease  either  as 
demised  or  excepted.  The  court,  however,  wei-e  of  opinion  that  he 
was  not  entitled  to  the  tithe  of  potatoes,  although  the  vicar  had 
heter  enjoyed  them,  and  was  not  entided  to  all  the  small  tithe : 
the  vicar  being  considered  as  entitled  to  tithes  of  articles  of  modem 
introduction ;  the  right  of  the  rector  being  abridged  by  the 
operation  of  the  particular  exceptions  in  the  lease. 

In  Williams  v.  Price,  4  Price,  156,  a  vicar  filed  a  bill  for  the 
tithe  of  turnips  and  potbtoea,  as  included  under  the  terms  <*  gardens, 
curtilages,  and  offerings  at  the  altar.**  The  court  was  of  opinion  , 
that  these  words  did  not  give  the  vicar  tithe  of  articles  of  modern  in- 
troduction ;  but  as  there  was  evidence  of  perception,  it  was  held  that  a 
subsequent  endowment  would  be  presumed. 

The  case  of  Byam  o.  Booth  has  been  since  confirmed  by  what  %vas 
in  effect  a  re-hearing  of  the  cause ;  the  plaintiff  having  died  at 
&mssels  the  day  before  the  judgment  was  pronounced,  his  successor 
filed  a  similar  bill,  and  obtained  a  decree.  Scott  v.  Lawson, 
7  Price,  267. 
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CrfA^.  illi 


When  en- 
dow;nent 
produced, 
primd  facie 
title  to  the 
extent  of  it, 
is  in  favour 
of  the  vicar, 
but  it  is  not 
conclusive 
evidence  of 
his  right. 


tion.  (I)  (1)    Thus,  the  word  «  garM'^  (^trhich  (f»)c; 
has  b^en  variously  uixkretood,  but  properly  meam^ . 
grain,  or  fruits  of  the  earth  bound  up  in  sheaves),!' 
has  (fi)  been  determined  to  comprehend  the  tithe  of 
hay  or  otherwise,  and  in  favour  of,  or  against  the 
vicar,  according  as  the  custom  has  difffereirtly  pre*-* 
vailed.    So  (o)  also  the  words  ^^  altaraghim,  etminutw 
decimce^^  (the  former  of  which  is  very  frequent  in  * 
endowments)  may,  by  reason  of,  and  in  conformity 
to  ancient  and  established  usage,  give  a  right  to  tithe- 
wood  to  the  vicar,  though  this  de  jure  is  a  species  of 
great  tithes.  (2) 

Endowment  (p),  or  prescription  which  presup- 
poses  one,  is,  as  we  have  before  seen,  necessary  to 
entitle  the  vicar  to  any  species  of  tithes.  But  it 
hath  been  judicially  (y)  declared,  that  when  the  vicar 

(/)  Broadky  v.  Brocklebank,  GwDl.  1169. 

{m)  Gwill.  882, 3, 4,  8.  1157. 

(n)  F^rsdale  V.  Smith,  Cro.  £liz.  6aa.  Gwill.  207.  Gwill.  1244. 
Pglander  n.  Lord  Pomfret. 

(o)  Begge,  p.  ii.  c.  i.  2  Bui.  27.  Gwill.  1573.  Reynolds  o.  Greenet 
See  also  Franklin  v.  The  Master  and  Brethren  of  St.  Cross.  Bonb^  78. . 
Gwill.  629. 

(p)  Gwill.  Id2&.'  Awdry  v.  Sraalloombe.  See  Ekins  o.  Bonner* 
3  Atk.  534.   Gwill.  800.  and  Baskerville  o.  Clarke,  GwilL  1567. 

(7)  Awdry  0.  Smallcombe,  Gwill.  1528. 


(1)  [In  the  late  case  of  Byam  v  Booth,  2  Price,  231.  considerable 
discussion  look  place  upon  the  meaning  of  the  word  Jierbagiuntt 
which  was  determined  not  to  mean  necessarily  agistment,  unless 
perception  could  be  proved.] 

(2)  (In  a  recent  case,  the  Lord  Chief  Baron  held  that  the 
words  gmrdemi  curtilages,  and  alterage,  didnot  give  the  tithe  of  arti- 
cles not  known  in  England  at  the  time ;  but  as  there  had  been  a 
general  perception  by  the  vicar  of  all  small  tithes,  a  subsequent 
endowment  was  presumed.    Williams  v.  Price;  Banielj  13.] 
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prodpdea.an  endowment,  then  the  utuation  of  the 
paitLea  is  reveirsedy  the  primdficie  title  to  the  extent 
of  the  endowment  is  in  favour  of  the  vicar;  and  if 
the  rector  Would  claim  any  of  the  articles  compre- 
hended within  the  terms  of  it,  the  onus  prohandi  is 
thrown  upon  him.  In  such  case  it  is  incumbent  on 
the  rector  to  give  such  clear  and  cogent  evidence  of 
a  usage  in  the  parish  in  his  favour,  with^  respect  to 
the  articles  he  would  insist  upon,  as  shall  narrow  the 
terms  of  the  endowment,  and  induce  a  presumption 
that  the  parties  interested  in  the  tithes  had  come  to 
some  new  agreement;  that  some  diflerent  arrange* 
ment  had  been  made  with  respect  to  the  distribution 
of  the  tithes  between  the  date  of  instrument  (r),  and 
the  disabling  statute  of  Queen  Elizabeth.  (1)  An  in- 
stance of  such  attempt  being  m£(de  on  die  part  of  a 
rector  occurred,  where  (s)  competent  proof  having 

(r)  2  Bl.  Comm.  320,  1. 

(«)  Gwill.  1258.     Carrv.  Heaton. 

1  ■  I  ■■■»■■■  I  I  I     ■■■■.II      —  ■■  1 1 1  ■  I    .  ■  >       I        ■  . 

(1)  [A  recent  case  has  determined  the  abore-mentioned  doo- 
trine,  that  a  rector  in  these  cases  will  be  held  to  strict  proof 
of  his  title.  The  vicar  was  endowed  of  all  small  tithea»  except 
hay.  The  rector  claimed  tithe  of  seeds,  on  the  ground  of  a  pre- 
sumption that  as  he  had  had  perception  of  the  tithe  of  ^eeds, 
notwithstanding  the  terms  of  Uie  endowment,  and  the  vicar  had 
abo  had  immemorial  perception  of  the  tithe  of  com  of  certain 
lands,  ultra  his  endowment,  an  ancient  exchange  ought  to  be  presumed 
of  vicarial  for  rectorial  tithes.  The  court  however,  held,  that  it  was 
necessary  for  the  rector  to  show,  by  satisfactory  evidence,  that  the 
vicar  had  granted  them  back  to  him,  or  made  the  aUeged  exchange. 
That  the  rector  could  not  insist  on  an  issue  in  such  a  case ;  for  no 
presumption  could  be  raised  in  his  favour,  because  he  was  in  the 
situation  of  a  person  contesting  his  own  grant,  having  clothed  the 
vicar,  whom  he  had  endowed  with  his  common  law  right.  Donnan 
V.  Curry,  4  Price,  109.  It  is  to  be  observed  that  the  court  relied 
in  some  degree  upon  the  nature  of  the  tithe  of  which  the  rector  had 
perception,  viz.  seeds,  as  to  which  an  erroneous  impression  that 
they  were  a  great  tithe  had  long  prevailed.] 
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been  exhibited  of  an  endowment  of  the  snlall  tithes 
generally,  accompanied  by  some  slight  ^nd  imperfect 
testimony  of  actual  payment  of  them ;  on  the  other 
side,  there  wds  produced  written  evidence  of  the 
vicar's  being  entitled  only  to  a  house,  a  close,  and  a 
small  annual  pension,  which  precise  sum,  indeed, 
it  did  not  appear  he  had  ever  submitted  to  receive} 
the  court  referred  it  to  the  decision  of  a  jury,  whether 
the  vicar  was  entitled  to  all  small  tithes.  (1)  This 
case,  and  {t)  another  a  few  years  preceding  it,  appear 
to  confirm  the  position  that  an  endowment  is  Hot 
conclusive  evidence  of  a  vicar's  rights,  but  that  a 
variation  may  lawfully  be  made  in  it  by  new  agree- 
ments  confirmed  by  usage.  (S)    In  (u)  another  case, 

• 

(I)  GwiU.  1  f  66.   Fynes  v.  Ordoyno. 
(tt)  BuDb.  87.  Gwill.  627.  Fox  v.  Rutiy. 


(1)  Thus  in  the  late  case  of  Manby  v.  Curtis,  2  Price,  284,  an 
endowment  was  produced  shewing  the  vicarage  to  be  expressly 
endowed  of  hay  ;  but  there  was  no  proof  of  perception  by  him :  on 
.the  other  hand  it  was  proved  that  frdm  the  year  1788  there  was  a 
money  payment  of  5$.  jd.  to  the  rector  in  lieu  of  tithes  of  hay  and 
corn.  Upon  which  the  court  directed  an  issue.] 

(2)  [I'his  has  been  also  determined  by  the  K.  B.  in  the  case  of 
Lady  Dartmouth  <?.  Roberts,  16  East,  3S4.  which  was  an  action  by 
executors  for  not  setting  out  the  tithes  of  hay  in  the  parish  of 
Batiey.  The  plaintiffs  made  titie  by  a  conveyance  in  1676  of  the 
tithes  in  question,  and  produced  copies  of  a  bill  and  answer  in  a 
Cause  in  the  Exchequer,  tending  to  shew  that  the  tithes  belonged  to 
^eir  testator,  and  also  gave  parol  evidence  of  the  receipt  of  the 
tithes  or  payments  in  lieu  thereof,  as  far  back  as  living  memory 
could  trace.  The  defendant  gave  counter  evidence  of  title,  the  ten- 
dency of  which  was  to  shew  that  the  right  of  tithes  was  in  die  vicar 
under  an  endowment  of  the  vicarage,  with  the  tithes  of  hay  of  the 
Whole  parish  in  1253,  and  that  the  same  appeared  to  have  remained 
annexed  to  the  vicarage  after  the  dissolution  of  the  monastery  of 
St  Os|^d  de  Rbstell,  by  an  ecclesiastical  survey  in  the  26  H.  8. 
(U3i),  and  by  ministers  accounts  in  the  33  &  34  H.  8.  The  parish 

i 
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an  issue  having  been  directed  to  ascertain  whether  a 
specified  parcel  of  lands  usually  paid  tithes  to  the 
vicar  of  A,  or  to  the  rector  of  B.  (who  was  not  a  [  ^7  3 
party  to  the  suit),  the  jury  found  it  had  paid  tithe  to 
neither^  but  lay  within  the  parish  of  A.;  the  court 
resolved,  that  the  vicar  being  endowed  of  ail  small 
tithes  within  the  parish,  though  Qo)  they  have  never 
been  paid,  has  the  same  right  to  all  within  his  en- 
dowment without  usage,  unless  usage  to  the  contrary 
be  shewn,  as  the  rector  has  of  common  right,  and 
decreed  for  the  vicar  accordingly.  Indeed,  the 
court  has  peremptorily  decided  upon  the  construe* 
tion  of  an  endowment  without  any  intervention  of  a 
jury,  namely  (w),  where  a  vicarage  was  endowed 
with  the  third  part  of  the  tithes  of  a  manor,  it  was 
resolved,  that  the  vicar  should  have  tithes  as  well  of 

(o)  Gw3L  1 168.    Fjmes  t,  Ordoyno. 

(to)Ow.  58.    ICro.  462.    Gwill.  1568.   Higbam  v.  Beat. 


consisted  of  three  townships,  Batley,  Morley,  and  Churwell,  and 
there  were  three  terriers  proved  by  the  defendant,  of  the  dates  of 
1727,  174d»  «nd  1748,  each  entitled  "a  true  and  perfect  terrier  of 
glebe  and  other  possenions  belonging  to  the  church  of  Batley,  be.** 
mentioning  the  great  tithes  of  Scolecroft  in  the  township  of  Morley, 
and  also  ¥lneden  composition-itioney  for  tithe  hay :  but  there  wad  no 
eridence  of  the  vicar  having  ever  in  fa^t  taken  the  tithe  of  hay^  or 
any  composition  for  it.  It  was  contended  for  the  plaintiA,  that  as 
the  evidence  related  to  a  period  before  the  restnuning  statutes,  and 
as  there  was  no  evidence  that  since  those  statutes,  the  tithes  of  hay 
in  this  place  had  belonged  to  or  been  enjoyed  by  the  vicar^  it  was 
open  to  the  jury  to  presume  that  before  the  restraining  statutes,  th^ 
vicar  with  the  consent  of  the  patron  and  ordinary  had  conveyed 
away  the  tithes  in  exchange  for  a  v&luable  consideration  to  some 
other  monastery,  the  property  of  which  afierw^Lrds,  oh  its  dissolution, 
went  to  the  crown ;  from  which  it  passed  into  the  hands  of  the 
grantee  of  this  rectory,  and  this  question  went  t6  the  jury,  wh6 
found  a  verdict  for  the  plaintifl& ;  and  the  Court  of  King's  Bench 
being  moved  for  a  new  trial,  refused  the  application.] 
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the  ireeholds  as  of  the  demesnes  and  copyholds. 
Sec^'*''^^  ^"*  C^  ^^y  frequently  be  the  case)  where  (^)  intri- 

cate  questions  arise  between  an  impropriator  and 
vic^r  concerning  the  effect  of  endowments,  and 
grants  of  augmentation  (1),  or  concertiing  bounda^ 
rie^,  and  'local  situation,  matters  involved  in  the 
mists  of  ahtiquity,  and  obscured  by  the  changes  of 
tfme,  efftttuated  by  drainages,  inclosures,  or  the  like, 
the  court  has  usually  remitted  the  solution  of  these 
difficulties  in  the  shape  of  properly  franled  issued  to 
the  investigation  of  a  jury,  on  some  occasions  aided 
by  a  formal  vierv  of  the  premises;  without  which 
approved  mode  of  examination  in  x?ontroversies  of 
this  nature,  the  vicar's  right,  at  least  unless  very 
clear  and  satisfactory,  ought  not  to  be  acted  upon 
by  a  court  of  equity.  (2) 

Vicar  shaU  It  has  been  (t/)  determined,  (vid.  inft.  168^)  that 

toth^parson,  ^  *  ^^^^  ^^  eudowed  generally  of  part  of  the  glebe 
^^^ce        of  the  parsonage,  he  shall  not  pay  tithed  to  the  par- 

son,  quia  decimas  ^clma  ecdesicB  reddere  non  debet. 

The  (z)  great  tithes  of  such  glebe  belong  to  the 

(x)  GwiU.  1 1 28.     Devie  v.  Lord  Brownlow,  Carte  v.  Adll»  Gwill. 
797.    Williams  t?.  Williams,  Gwill.  1165.     See  Sawry  v.  Collins,* 
Gwill.  1181.  and  Gamons  v.  Barnard,  Gwill.  1462. 

(y)  Gwill.  47Q.  Walrick  v,  Cropton.    Ibid.  537.  Sanders  v.  Ryall. 

(k)  IbW. 


(1)  [A  remarkable  instance  of  this  occurred  in  the  late  case  of 
Leathes  v.  Newitt,  4  Price,  355,  where  certain  aucient  documents, 
togpsthfir  with  tbe  conduct  of  parties,  had  tended  to  negative  the 
rector  s  common  law  ri8;ht,  in  favour  of  a  vicar,  without  proof  of 
jgerception,  claiming  against  the  rector  the  great  tithes  of  the 
vicarage.  The  court  were  of  opinion  that  the  evidence  had  so 
obscured  the  primd  facie  right  of  the  rector,  that  they  were  obliged 
to  direct  an  issue  to  put  the  case  in  a  course  of  further  enquiry.] 

(2)  [See  this  treated  at  laige,  post,  266.] 
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vicar^  although  not  entitled  to  any  other  great  tithes 
within  the. parish,  and  to  thevica?  for  the  time  being  j 
insomuob, .  that  if  a  vicar  so  circumstanced  demises  his, 
portion  of  glebCf  which  is  sown  with  com,  and  then 
dieSf  the  next  vicar  shall  have  the  tithe  of  the  corn, 
and  not  the  impropriator :  (supr.  23,  24>.  infn  63^  69« 
170.)  on  the  other  hand,  if  the  (a)  endowment  is 
special,  namely,  that  the  vicar  shall  have  so  much  of* 
the  g^ebe,  paying  tithes  thereof  to  the  paison,  such 
stipulation  must  prevail ;  and  constant  payment  of 
tithes  to  the  parson  by  the  vicar  will  be  evidence  to 
a  jury,  that  this  was  in  fact  the  condition  of  the  en- 
dowment,  in  case  the  original  instrument  thereof  is 
not  to  be  found*  Under  (b)  an  endowment  of  small 
tithes  generally,  a  vicar  is  not  entitled  to  the  small 
tithes  of  the  parson's  glebe,  but  if  the  endowment 
includes  the  small  tithes  of  such  glebe  by  express 
nomination,  the  parson  himself  shall  pay  them  to  the 
vilsar.  Thus  in  the  case  of  a  mill  recently  erected 
on  the  glebe,  it  was  lield,  that  tithes  were  payable 

for  it  by  the  parson  to  the  vicar,  (e) 

•  .  ... 

If  there  be  no  vicarage  endowed,  the  impropriator  Where  no 
of  the  small  tithes  is  bound  to  maintain  a  priest^  and  ii^l^^tor 
on  information  by  the  Attorney  General  for  that  pur-  *»  ^^  to 

,      ,  .  »  ,  ,  •  maintain  a 

pose^  the  king  may  assign  to  the  curate  a  proportion  priest, 
of  the  small  tithes ;  but  it  is  otherwise  if  the  vicar  be 
endowed  to  however  small  an  extent  ((/) 

There  are  in  some  parts  what  are  called  (e) parochial  P^rocbW 
chapelries,  or  perpetual  ctwacies,  of  a  nature  distinct  perpetual 

(a)  Gwill.  470.   Walrick  v,  Cropton.  curacies. 

(h)  Cro.  Eliz.  578.    Gwill.  197.  Blincoe  v.  Barksdale. 

(c)  Anon.  Gwill.  286.    See  also  Streatton  v.  l>ownes»  Gwill.  536. 

(d)  Bonsey  v.  Lee,  1  Vern.  247.    Gwill.  534. 

(e)  2  Vez,  425.  Attorney  General  v.  Brereton.     See  also  Yate* 
man  t?.  Cox,  Gwill.  986. 
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from  mere  chapels  of  ease,  attributed  in  general  to  a 
presumed  union  of  parishes,  whence  one  has  subset 
quentl^  been  considered  as  the  consolidated  parish 
ohurcfa,  and  the  presentation  to  it  has  been  cum  ca^ 
pelld  annexed.    These  words  may,  indeed,  confer  on^ 
such  presentee^  when  in  full  possession,  the  power 
of  nomination  to  the  curacy ;  but  they  also  import 
the  foundation  of  a  chapel  having  substantive  rigtits 
of  its  own.    And  the  same  may  be  farther  evidenced 
by  the  accustomed  solemnization  of  baptism  and  se^ 
pulture  within  the  precincts ;  or  by  establishing  in 
proof  a  prescription  exempting  the  dwellers  within 
the  chapelry  from  contributing  to  the  repairs  of  the 
r  ^9  1     supP^s^  mother-church.     Such  perpetual  curate, 
except  in  being  nominated  instead  of  presented,  insti- 
tuted and  inducted  to  his  cht^elry,  differs  but  little 
Jrem  a  common  vicar  ^  and  is  (f}  capable  of  holding 
tithes }  but  capable  only,  and  must  like  a  vicar  prove 
his  claim.    For  here,  the  rule  may  be  thought  to  have 
peculiar  force,  that,  without  due  proof  to  the  con- 
trary, the  rector  is  entitled  to  all  the  tithes  great  and 
small  within  the  parish. 

Sometimes  the  controversy  between  a  rector  and 
vicar  is  confined  to  the  simple  question,  whether  the 
tithes  in  dispute  are  great  or  small. 

(/)  GwilL  1345.  Tamberiain  v.  Humphrey.  The  stat.  31  G.  2. 
e.  12,  for  the  cultivation  of  madder^  directs  tile  appointed  pecuniaiy 
payment  to  be  made  to  every  parson,  vicar,  curate  or  impropriator* 
.  In  the  case,  Bunb.  273.  Gwill  677.  Price  v.  Pratt,  the  plaintiff, 
tihough  calling  himself  perpetual  curate  of  an  endowed  chapel,  seems 
in  truth  to  have  been  much  in  the  situation  of  an  ordinary  curate ; 
the  supposed  endowment  being  recent,  instruments  from  the  late 
and  present  vicar  to  sue  for  tithes  within  the  chapelry  in  such  vicar  s 
and  his  own  name,  and  the  appointment,  though  nominally  for  life, 
being  revocable  in  its  nature,  he  was  therefore  adjudged  not  to  have 
sach  a  permanent  interest  as  to  enable  him  to  maintain  the  suit. 
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« 

I  have  already  given  a  general  description  of  smaU  Ardcles 
tithes,  and  have  observed,  that  seeds,  while  remain-  ^^  h<4dca 
ing  in  that  state,  are  so  classed,  though  the  produce  ^  «^  . 
from  them,  when  come  to  maturity,  may  form  a 
species  of  great  tithes }  thus  clover  seed  (g)  is  of  the 
former,  apd  clover  hay  of  the  latter  denomina^ 
tion.  The  following  productions  (some  of  them 
after  much  controversy)  have  been  judicially  ranked 
among  smaU  tithes,  and  when  a  vicar  is  endowed 
with  small  tithes  generally,  by  such  endowment  be* 
long  to  him.  1.  All  (A)  manner  of  garden  herbs^ 
roots,  and  fruit;  2.  The  valuable  article  of  hops  (i) ; 
S.  Potatoes  (A:),  though  sown  in  large  quantities, 
which,  as  we  have  before  seen,  does  not  alter  the 
nature  of  the  tithe  {  4.  Turnips  (/),  as  it  seems  by 
the  like  analogy ;  5.  Saffi'on  {m^  though  sown  in  a 
field  which  before  produced  com,  and  then  yielded  [  60  ] 
tithe  to  the  parson :  And  e  eoftversoj  where  a  vioar 
is  entitied  to  the  tithe  c£  hay^  if  a  meadow  is  changed 
into  arable,  the  rector  shall  have  the  tithe;  6«  Cd? 
seed  (n)  reaped  from  several  acres  (1);  7.  Teazels  (o) 

{g)  Wallis  V.  Fain,  Com.  Rep.  633.  Gwill  749.  Jeremy  v. 
8u»i^;eway\  GwiU.  1178. 

CO  I^^K^  P-  u.  c.  1. 

(i)  Hut.  78.  cont.  but  see  ChriU.  522.  RiadeD  v.  Crouch;  ibid. 
1539.  1557.  in  Knight  o.  Habey,  Com.  R.  638. 

{k)  2  Atlc.  364.   GwilL  777.  Smith  v.  Wyatt. 

(0  3  Bum*  Ecd.  L.  438,  GwiU.  944.  Beaumont  v.  Shilcot,.  bill 
by  vicar. 

(m)  Bedingfield  v.  Feak,  Cro.  £Us.  467.  GwiU.  166. 

(tt)  GwUl.  533.  fith  v.  Wimberley. 

if)  GwUl.  564,  5,  n.  Hunt  v.  Codringtoo. 


■ .  I  '  '  .  f<'  *' 


"I     M" 


(1)  There  have,  however,  been  two  eases  in  which  it  has  been 
Mden  to  be  a  great  tithe,  Widdrington  v.  Barker,  1  Wood,  145. 


1 1  (<       *  ' 
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(a  plant  used  by  clothiers),  though  from  their  first 
introduction  into  the  parish,  the  tithe  thereof  had 
uninterruptedly  been  paid  to  the  impropriator;  aad 
lastly  (j[7)  woad,  like  most  of  the  preceding,  an  article 
of  considerable  value,  and  expensive  culture. 

Great  tithes.  On  the  Other  hand,  tares  (j)  cut  green,  or  har- 
vested, and  made  into  dry  and  winter  fodder,  have 
been  adjudged  as  great  tithes  to  belong  to  the  im- 
propriator, or  his  lessee,  because  as  it  seems  they  are 
of  the  nature  of  hay.  As  to  peas  and  beans,  in  a 
case  which  a  (r)  vicar  was  by  custom  entitled  to 
tithes  of  those  articles  planted  and  managed  in  a  gar- 
denlike manner,  or  to  a  composition  in  lieu  of  such 
tithes,  his  right  was  allowed  to  prevail.  But  this  de- 
termination rests  upon  the  ground  of  prescriptive 
usage:  Without  (5)  a  special  endowment,  or  pre- 
scription  regularly  dnd  properly  proved,  tithes  of 
peas  and  beans,  however,  or  wherever  cultivated,  are 
great  tithes,  and  belong  to  the  rector  or  impropriator,, 
and  they  may  be  included  under  the  term  decinue 
r  61  ]     gdTbarum;  it  being  supposed  that  they  were  actually 

(P)  ^egg^  P*  ii-  ^'  1*  Gwill.  428.  Norton  %>.  Clarke,  3  Cro.  28. 
Hutt  77 •   Udall  o.  Tindall.    See  Andrews  v.  Lane*  Gwill.  473. 

(9)  Gwill.  742-3.  Steers  v.  Brassier,  where  indeed  the  vicar  claimed 
tithes  of  hay,  but  entered  into  no  proof,  ibid.  n.  Hodgson  v.  Smith. 

(r)  2  Br.  P.  C.  31.   Gwill.  615.   Austen  v.  Nicholas. 

{s)  Gumley  v.  Burt,  Bunb.  169.  Stephens  «.  Martin,  there  cited, 
GwiU.  549.  656;    Sims  v.  Bennett,  Gwill.  874. 


Tiilotson  V.  Challis,  ibid.  528.  In  a  modern  case  a  decree  was  made 
in  favour  of  a  vicar,  but  his  title  was  admitted  on  the  answer,  and 
the  only  question  appears  to  have  been  upon  the  notice,  as  to  the 
determination  of  a  composition,  Blaldston  •.  Kirsteman,  4  Wood. 
211. 
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garbed^  or  bound  in  sheaves  when  the  word  ^^garba 
was  introduced  into  the  canon  law;  since  which 
time  barley,  oats,  and  peas  have  not  been  garbed ; 
although  wheat  continues  to  be  so,  because  the  straw 
is  of  value,  and  it  id  of  importance  to  preserve  it  un* 
broken. 

In  corrobojration  of  the  true  distinction  depending 
on  the  nature,  and  not  the  quantity,  or  the  locality 
of  the  things  tithable.  Lord  Hardwicke  C.  in  a  ca^e 
before  him  (f)  declared,  that  if  this  sort  of  roots, 
namely,  potatoes,  should  be  called  small  tithes  when 
planted  in  gardens,  and  great  when  planted  in  fields, 
it  would  introduce  the  utmost  confusion,  and  must 
vary  in  every  year  in  every  parish.  Therefore 
wheat  (u),  or  com  sown  in  a  garden  or  orchard,  does 
not  lose  its  genuine  and  intrinsic  quality,  but  con-- 
tinues  a  species  of^  great  tithes  belonging  to  the  rec- 
tM*,  and  not  to  the  vicar. 

<i)  2  Atk.  365.   See  Norton  v.  Clarke,  Gwill.  428.  &  supra  50; 
(u)  UoL  909; 
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When  en- 
dowpaent 
produced, 
primd  facie 
title  to  the 
extent  of  it, 
is  in  favour 
of  the  vicar, 
but  it  is  not 
conclusive 
evidence  of 
his  right. 


tion.  (W)  (1)    Thus,  the  iirord  -'^  garM^'*  (^trhieb  •  dm)  ^ . 
has  b^en  variously  uiKkratood,  but  |)rcp€frly>nieam'M 
grain,  orfJruits  of  the  earth-bound  up' in  sheaves),!' 
has  (n)  been  determined  to  comprehend  the  tithe  of  *» 
hay  or  otherwise,  and  in  favour  of,  or  against  the. 
vicar,  according  as  the  custom  has  diflfiweirtly  p«'e«? 
vailed.    So  (o)  also  the  words  ^*  altaragiuntj  etmtnutw 
decimcBy^  (the  former  of  which  is  very  frequent- in  % 
endowments)  may,  by  reason  of,  and  in  conformity^ 
to  ancient  and  established  usage,  give  a  right  to  tithe- 
wood  to  the  vicar,  though  this  de  jure  is  a  species  of 
great  tithes.  (2) 

Endowment  (jp)^  or  prescription  which  presup- 
poses one,  is,  as  we  have  before  seen,  necessary  to 
entitle  the  vicar  to  any  species  of  tithes.  But  it 
hath  been  judicially  (y)  declared,  that  when  the  vicar 

« 

(2)  Broadl^y  v.  Brockl^bauk,  GwiU  1169. 

(m)  GwUL  882, 3, 4,  8.  1157.' 

(n)  Farsdder.  Smith,  €ro.  £iiz.  €33^.  GwilL  207-  GwUl.  1244. 
Oglander  n.  Lord  Fomfret« 

(o)  jDegge^  p.  ii.  e.  i.  2  Bui.  27.  Gwiil.  1373.  Reynolds  o.  Greeue. 
See  also  Ffanklin  v.  The  Master  nod  Brethren  iA  St.  Cross.  BudIk  78» . 
Gvirill.  629. 

(p)  Gwill.  1528;  Awdry  o.  Smailoombe.  See  Eidns  v.  Dormer* 
3  Atk.  534.   Gwiil.  800.  and  Baskerville  o.  Clarke,  GwiU.  1567. 

(^)  Awdry  v.  SmalJcombe,  Gwiil.  1528. 


(1)  [In  the  late  case  of  Byam  o  Booth,  2  FHce^  231.  considerable 
discussion  look  place  upon  the  meaning  of  the  word  herbagiunts 
which  was  determined  not  to  mean  necessarily  agistment,  unless 
perception  could  be  proved.] 

(2)  (In  a  reoept  case,  the  Lord  Chief  Baron  held  that  the 
wotdagarcknit  curtUageSj  and  alter a^Cy  did  not  give  the  tithe  of  arti- 
cles not  known  in  England  at  the  time ;  but  as  there  had  been  a 
general  perception  by  the  vicar  of  all  small  tithes,  a  subsequent 
endowment  was  presumed.    Williams  t,  FHce;  Danieli  13.] 
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produdesoui  endowment,  then  the  situation  of  the 
parties  is  rbv^sed,  \he  primd  Jhcie  title  to  the  extsot 
of  the  endowment  is  in  favour  of  the  vicar;  and  if 
the  rector  Would  claim  any  of  the  articles  compre- 
hended within  the  terms  of  it,  the  onus  prohandi  is 
thrown  upon  him*  In  such  case  it  is  incumbent  on 
the  rector  to  give  such  clear  and  cogent  evidence  of 
a  usage  in  the  parish  in  his  favour,  with^  respect  to 
the  articles  he  would  insist  upon,  as  shall  narrow  the 
terms  of  the  endowment,  and  induce  a  presumption 
that  the  parties  interested  in  the  tithes  had  come  to 
some  new  agreement;  that  some  different  arrange- 
ment had  been  made  with  respect  to  the  distribution 
of  the  tithes  between  the  date  of  instrument  {r\  and 
the  disabling  statute  of  Queen  Elizabeth*  (1)  An  in- 
stance of  such  attempt  being  mslde  on  the  part  of  a 
rector  occurred,  where  (s)  competent  proof  having 

(r)  2  Bl.  Comm.  320,  1, 

(s)  Gwill.  1258.     Carrv.  Heaton. 

■  ■  III  ■  ■ ■!     I  II         I.      ■      t  I  11     ,1 

(1)  [A  recent  case  has  detennined  the  abore-mentioiied  doo- 
trine,  that  a  rector  in  these  cases  will  be  held  to  strict  proof 
of  his  title.  The  Wear  was  endowed  of  all  small  tithes,  except 
hay.  The  rector  claimed  tithe  of  seeds,  on  the  ground  of  a  pre- 
sumption that  as  he  had  had  perception  of  the  tithe  of  ^eeds, 
notwithstanding  the  terms  of  tiie  endowment,  and  the  vicar  had 
abo  had  immemorial  perception  of  the  tithe  of  com  of  certain 
lands,  ultra  his  endowment,  an  ancient  exchange  ought  to  be  presumed 
of  vicarial  for  rectorial  tithes.  The  court  however,  held,  that  it  was 
necessary  for  the  rector  to  show,  by  satisfactory  evidence,  that  the 
vicar  had  granted  them  back  to  him,  or  made  the  alleged  exchange. 
That  the  rector  could  not  insist  on  an  issue  in  such  a  case ;  for  no 
presumption  could  be  raised  in  his  favour,  because  he  was  in  the 
situation  of  a  person  contesting  his  own  grant,  having  clothed  the 
vicar,  whom  he  had  endowed  with  his  common  law  right.  Dorman 
V.  Cukry,  4  Price,  109.  It  is  to  be  observed  that  the  court  relied 
in  some  degree  upon  the  nature  of  the  tithe  of  which  the  rector  had 
perception,  viz.  ieeds^  as  to  which  an  erroneous  impression  that 
they  were  a  great  tithe  had  long  prevailed.] 


i 
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where  the  grass  grew  in  wet  places,  that  in  considera* 
tion  of  his  carrying  it  out  of  such  watery  ground  and 
to  another  drier  spot,  to  make  it  into  hay^  he  was  to 
i)e  discharged  from  the  tithes  of  the  aftermath,! and 
this  prescription  was  also  allowed  to  prevail.  In  an- 
other (/)  ofese,  where,  in  order  to  stay  a  suit  in  the 
spiritual  court  for  the  tithe  of  the  latter-math  pf 
clover-grass,  a  custom  was  suggested,  that  every 
person  having  any  meadow,  or  farm  within  the  parish 
in  which  any  clover-grass  has  been  gotten  or  arisen, 
hath  been  used  and  accustomed  to  make  the  first 
math  or  tonsure  of  the  grass  into  cocks  of  equal 
quantities^  at  his  own  costs  and  charges,  and  to  set 
out  the  tenth  cock  for  tithes  for  the  vicar  in  full 
satisfaction  of  all  and  singular  the  tithes,  as  well  of 
the  former  as  of  the  latter  mowing,  and  that  the 
vicars  of  that  parish  have  always  from  time  immemo- 
[  64  3  rial  accepted  and  taken  the  said  tenth  cock  accord- 
ingly; it  seems  to  have  been  thought  a  good  custom 
as  laid,  and  no  difference  was  made  between  the 
latter-math  of  clover-grass,  and  ordinary  grass.  But 
ejpceptio  probat  regulam^  and  the  instances  alleged 
are  variations  from  the  general  doctrine,  that  without 
some  special  custom  or  prescription  to  the  contrary, 
not  (w)  unreasonable  in  itself,  aftermath  is  tithable* 

No  tithe  due       On  the  Other  hand,^r  after-pasture  no  tithe  is  due, 
for  after-pas-  ^y^^^  |g^  ^j^^  occupier  of  grounds  which  have  paid  the 

tithe  of  hay  is  discharged  of  common  right  from  the 
tithe  of  agistment  of  the  same  land  in  the  same  year, 
because  here  the  principle  prevails,  that  one  and  the 


(Z;  Lut  1071.    Gwill.  371.  Durrantu.  Booty.   See  also  Wood  r. 
Harrison,  Gwill.  970. 

(m)  2  Bull,  239.     Benson  v.  Watldns,  Bunb.  10.    GwiH.  612. 
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ttine  land  shall  arawer  but  one  tithe  for  one  year,  (1) 
On  this  point  die  (n)  authorities  are  very  numerous  ; 
.in  some  of  which  the  rule  is  laid  down  as  well  as  to 
stabble^land  which  had  paid  tithes  of  com^  and  was 
afterwards  m  the  same  year  depastured  by  cattle,  as 
fields  £rom  which  hay  had  been  mown.  For  this 
cpmse  or  practice  of  afler-pasture  is  not  so  open  to 
fraud  as  that  of  aftermath.  Neither  does  it  im- 
poverish the  land  a^ted  after  its  being  cropped,  and 
tithed.  There  is,  therefore,  a  manifest  difference 
between  the  cases.  If  (o)  however  there  really  was 
any  fraud  in  the  matter,  and  from  a  sinister  view 
more  grass  was  left  by  the  scythe  in  the  mowing 
than  is  usual,  then  it  is  reasonable  that  tithes  should 
be  paid  for  such  after«eatage^  or  agistment. 

Farther,  tithe  {p)  shall  be  paid  of  the  hay  pro-  Tithe  must 
duced  from  orchards,  though  the  fruit  grown  in  y^^^^^^ 
them  was  tithed  the  same  year,  as  apples,  peara,  produced  in 
cherries  (y),  or  the  like.     And  if  such  orchards  are  though  the  * 
sown  with  any  kind  of  grain,  the  corn  shall  be  tithed,  fruit  has  been 
For  the  hay,  com,  and  grain  are  species  distinct  from     r  Q5  \ 
the  fruit. 

(n)Yel.86.  GwilL  226.  Greenev.  Austen,  Bunb.  7.  Gwill.  613. 
Ayd  V.  Flower*  Bunb.  78.  Gwill.  629.  Franklin  v.  Master,  &c.  of 
;9t.  Cross,  GwilL  779.  Chapman  o.  Keep,  Gwill.  1335,  in  Ellis  v. 
Still,  from  1  Anstr.  332.  Tennant  v.  Stubbing,  3  Anstr.  640^ 
GwilL  1438. 

(o)  Boh.  57.  cites  2  BuL  238.  not  in  point.- 

(p)  -^SK^*  P*  ^-  c.  3.    2  Inst.  652« 

(9)  Vide  infra,  120. 
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(I)  This  question  has  again  been  discussed  in  the  late  case  of 
Batchellor  v.  Smalicombe,  3  Mad.  Rep.  12.  where  the  claim  was 
founded  upon  some  vague  notes  of  cases  in  Wood*s  Xithe  Causes  v 
but.  the  above  doctrine  was  fully  recognized. 

Ga 
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Where  a  crop  I  shall  take  this  opportunity  of  mjsiitioning  also, 
leverante^Uie  t^at  if  a  man  sell  his  grass  before  it  is  cut  down« 
vendee,  is  the  vendee  thus  commencing  owner  of  it,  and  not 
tithes;  [f  the  vendor,  must  discharge  the  tithe,  (r)  The 
after,  the       same  {s)  rule  prevails  as  to  nursery-plants,  ^nd  com : 

if  they  are  sold  standing,  the  vendee  must  pay  tha 
tithe ;  but  if  the  owner  pulls  up  the  plants  and  sells 
them,  or  if  he  sells  the  com  after  severance,  such 
vendor  is  liable  to  this  duty.  So  likewise  where  (/) 
a  man  sold  the  {u)  toppings  and  loppings  of  oak, 
ash,  and  elm,  standing  and  uncut,  the  vendee  cut 
them,  and  the  parson  sued  the  vendor  for  tithes;  the 
suit  as  against  the  latter  was  dismissed,  infr.  113. 
3ut  the  vendor  {v)  of  wood  cut  by  himself,  and  sold 
for  fuel,  is  the  party  to  be  charged.  In  the  same 
manner,  if  a  {w)  parishioner  severs  his  grass,  and 
makes  it  into  recks  or  cocks,  and  then  sells  it,  no 
suit  can  be  maintained  against  the  vendee  for  the 
tithes. 

After  the  preceding  remarks  in  regard  to  predial 
tithes  becoming  due  once  a  year,  with  the  specified 
exceptions  to  that  rule,  and  as  to  the  respective 
situations  of  vendor  or  vendee  touching  the  above 
matter,  (considerations  which  seemed  not  wholly  in- 
apposite in  this  place),  I  proceed  to  the  general  sub- 

(r)  Lockin  v.  Davenport,  Gwill.  472. 

(*)  Hard.  380.  Gwill.  515.  Grtot  v.  Hedding.  Gibbst^.Wyboume. 
SirWilliam  Jones,  410.    GwUl.  501. 

(0  Gwill.  537.  Taswell  v.  AthiU. 

(tt)  Which  it  is  there  said  are  not  tithable  without  a  custom,  but 
may  be  so  by  usage,  notwithstanding  the  statute  of  Sylva  Qidua, 
which  usage  an  issue  was  directed  to  try. 

(v)  1  R.  A.  656.    Ellis  v.  Drake. 

(w)  2  Rol.  R.  78.    Carmen's  case. 


Com  and 
grain, 
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ject  of  this  chapter,  namely,  things  tithable  of  com- 
mon right.    The  principal  of  these  are : 

I.  Com  and  Grain.  These,  and  other  predial  [  66  3 
tithes  are  by  statute  2  &  3  Ed.  VI.  c.  13.  required 
to  -be  truly  and  justly  without  (x)  fraud  or  guile 
divided^  set  out,  yielded,  and  paid :  and  no  person  is 
allowed  to  take  or  carry  away  the  same  before  he  how  to  be 
hath  justly  divided  or  set  forth  for  the  tithe  the  tenth  "®*  ^"^' 
part  thereof,  or  otherwise  agreed  for  the  same  with 
the  parson,  vicar,  or  other  owner  or  farmer  of  the 
same  tithes,  under  the  pain  of  forfeiture  of  treble  the 
value  of  the  tithes  so  taken  away:  and  whensoever 
the  said  predial  tithes  shall  be  due,  and  at  the  tithing 
time  thereof^  it  shall  be  lawful  to  every  party  to 
whom  any  of  the  said  tithes  ought  to  be  paid,  or  his 
deputy  or  servant,  to  view  and  see  their  said  tithes  to 
be  justly  and  truly  set  forth,  and  severed  from  the 
nine  parts,  and  the  same  quietly  and  undisturbedly 
to  take,  and  carry  away. 

Here  it  may  be  first  observed,  that  a  custom  or  Prescription 
prescription  of  tithing,  without  the  parson's  view  of  ®^c^"<^^  ^» 
the  proceeding,  or  of  the  nine  parts  from  which  the  seeing  them 
tenth  is  severed,  is  void :  as  was  (y)  determined  in  *®*  ^^'* 
respect  to  fleeces  of  wool,  a  species  of  mixt  tithes ; 
it  being  insisted  to  be  against  comtnon  reason,  that 
any  man  should  judge  or  divide  for  himself,  and  then 
take  choice  of  his  own  division ;   for  the  truth  of  the 
tenth  depends  upon  the  proportion  it  holds  with  the 
nine  parts,  and  therefore,  for  the  parishioner  who  is 


(x)  Vide  infra,  252. 

(y)  Hob.  107.,  Gwil).  279.  Wilson  v.  Bishop  of  Carlisle.    See 
Femberton  v.  Beckwith/  Gwill.  603. 
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ifl,  the.  natufe  of  aa  adversary  to  the  pftltMmi  in  ilisi. 
caj3e»  to  set  out  a  part  for  the  tenth,  which  he  only 
affirms  to  be  just,  is  to  give  him  merely  power  to, 
^itbe  as  he  thinks  proper,  and  the  prescription  were 
as  reasonable  as  to  say  plainly  that  he  might  set  oat 
what  tithe  he  pleases.  In  regard  to  tithes  denomi- 
nated predial»  of  which  I  a^  now  speaking,  the 
reasoning  as  well  as  the  words  of  the  statute^  pleads 
more  strongly  against  the  validity  of  such  a  custom 
or  prescription,  as  I  have  just  mentioned. 

r  67  1        ^^^  ^^  the  other  hand,  there  is  (z)  by  the  general 
No  notice  of  law  no  necessity  for  giving  notice  of  the  setting  out 

of  tithes,  as  hath  been  repeatedly  decided,  though 
alleged  to  be  otherwise  by  the  law  ecclesiastical.  In 
the  last  of  these  adjudged  cases  it  was  argued  B^t  the 
bar^  that  as  to  th^  view  the  statute  was  introductory 
^f  a  new  law;  which  tends  to  shew,  that  at  the 
seeing  out  of  other  than  predial  tithes,  the  parson 
has  atill  no  authority  to  be  present;  but  I  cannot 
think  that  the  common  law  excludes  him  from  in- 
specting a  transaction  in  which  he  is  so  immediately 
interested,  when  he  happens  to  be  acquainted  with 
the  time  of  its  taking  place,  and  chooses  to  attend. 
Indeed  we  have  just  seen,  that  even  a  special  custom 
to  such  effect  is  void ;  and  though  iK>tice  of  a  parish- 
ioner's intended  time  of  setting  out  the  predial  tithes 
is  not  necessary  generally,  it  (a)  may  be  cpecially 
requisite  by  virtue  of  a  local  custom  for  that  pur- 
pose, such  custom  having  been  adjudged  good  and 
binding,  and  (as  the  chief  justice  thought)  00  intrki- 


^cept  by 
custom. 


(x)  Noy.  19.  Spencers  case,  1  R.  A.  643.  Chase  i.Ware,  2  Venu 
48.  Anon.  Com.  R.  22.  Gwill.  1579.  Gale  u.  Ewer.  But  Sty.  342. 
cited  in  MMae  of  these  bocrfts  does  not  support  this  point.   ^  > 

(a)  Burr*  JBiil.    GwilL  928.    Butter  ».  li.e«tthby. 


^ 


CaAP,  IVt  Things  Titkobfe  qfOnmnan  Right,  ^.  6? 

skl^jf  prqper^  that  very  slight  evidence  would  be 
sufficient  to  prove  it.    Where  (b)  such  custom  pre^  In  which  ca^ 
vailat  an  hour's  notice  is  insufficient    The  rector  "^^ng^jR. 
haa  other  functicms  to  attend  to,  which  may  detain  cienu 
him  at  the  c^posite  extremity  of  the  parish.    The 
noti^  ijhould  be  such  as  to  give  him  time  to  inspect 
the  setting  out  of  the  tithes,  and  to  see  that  he  is 
^lot  defrauded  of  his  dues.     The  custom  relied  on  Such  custoin 
must,  however,  be  positively  alleged.    For  (c)  where  tivdy  all^U. 
the  lessee  of  an  impropriator  brought  his  bill  for 
tithes  of  wheat,  and  other  grain,  and  stated,  that  by 
the  custom  in  that  parish,  the  occupiers  ought  to. 
give  notice  to  the  person  entitled  to  the  tithea  of 
setting  forth  the  same,  or  there  was  some  other  cus-     C  68  J 
torn  of  the  like  nature^  and  that  the  defendant  had 
not  given  notice,  and  prayed  an  account,  two  objec* 
tions  were  raised :  First,  the  unreasonableness  of  the 
custom  was  insisted  on,  for  the  person  entitled  might 
live  a  hundred  miles  out  of  the  parish ;  but  to  this  it 
was  answered,  that  notice  to  the  servant  would  be 
good  in  that  case :   Secondly,  it  was  objected,  that 
the  custom  was  alleged  too  uncertainly;  to  which  it 
was  answered,  that  the  suit  was  not  to  establish  a 
custom  when  greater  certainty  is  required,  because 
it  is  to  be  the  foundation  of  an  issue,  which  is  gene- 
rally directed  before  a  court  of  equity  establishes  a 
custom ;  but  here  the  custom  is  only  brought  forward 
as  an  inducement,  or  introductory  title,  to  the  demand 
of  an  account.     But  the  whole  court  held  this  want 
of  certainty  to  be  a  fatal  objection  to  the  custom  aa 
alleged,  which  being  the  foundation  of  the  plaintiff's'. 
4ein.and,  they  could  not  decree  an  account  without 

(6)  3  Anatr.  640.  Gwill.  1438.  Tennant  ^  Stubbing., 
(c)  3unb.  333.    Gwill.  739.    Beaver  t?.  Sprade^^ . 
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firat  establishing  the  custoita,  femd  the  Inll  was^  di»* 
missed  with  costs. 

The  occu-  It  has  been  (d)  determined  to  be  no  excuse  for 

^aTing^deter-  ^^  setting  out  tithes  of  com,  that  the  late  occupier's 
mined,  is  no  interest  in  the  land  was  expired  at  the  time  of  his 
having  ^'t^  Carrying  the  corn  away.  For  although  his  interest 
out  the  tithes,  jn  the  land  were  expired,  he  remained  owner  of  the 

com  }  and  if  corn  be  cut  down,  and  a  stranger  (e) 

take  it  away,  before  severance  of  the  tenth  part  from 

the  nine  parts,  yet  an  action  on  the  statute  will  li^ 

against  him^    And  (jf )  if  a  parson  or  impropriator 

of  a  rectory  sows  land  in  his  occupation,  and  sells 

the  corn  standing,  the  vendee,  if  he  has  not  special 

words  of  discharge,  must  set  out  and  pay  tithes  of 

such  corn  to  his  own  vendor ;  and  the  carrying  away 

r  69  1     of.  such  com  without  setting  but  the  tithes  of  it,  i& 

Fftrsons  can-  an  o^tice  within  this  statute.     But  the  (^)  parson 

'^^h^^ X     c^^^^^  justify  his  coming  to  set  out  tithes  without 

owner  s  con-  thfe  consent  of  the  owner. 

sent. 

Corn  must  "tim  Setting  out  of  the  tithes  is  indispensable.  On 
wt  be  re-      ^^  f)tiet^)iite  is  the  com  to  be  removed  from  the  field 

moved  till  the         *^  /»  -h 

tithes  are  set  wheUft  it  ^rew,  till  that  is  duly  performed.  For  (A) 
^^^'  where  a  defendant  by  his  answer  alleged,  that  after 

cutting  his  corn,  the  fences  being  bad,  he  removed 
the  whole  crop  into  the  adjoining  field  for  greater 
security,  and  then  (after  notice  given  in  church),  he 


(d)  2  Cro.  324.    1  Brownl.  123.  Gwill.  258.   Kipping  v.  Swayn.. 
Supra,  23,  ^.  ti,  58,  infra,  261. 

(e)  Th'e  trespasser  to  be  sued,  Brownl.  ibid.  marg.  and  per  Ley. 
Ck  J.  2  Rol.  R.  440.  in  Gwyn  v.  Merryweather. 

(/)  2  Cro.  361.  Gwill.  276.  Moyle  v.  Ewer, 
te)  IFreto.  335.    GwilL  562.  Anon. 
{h)  OwilL  79ti  Thomas  o.  Rees. 
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tithed  it»  and  no  one  coming  to  receive  the  tithe,  he 
topk  care  of  it  for  four  or  five  days,  afler  which  such 
tithe  perished  on  the  grpund  ;  and  farther  insisted^^ 
that  such  removal  was  not  done  with  any  fraudulent 
design,  still  the  court  on  the  hearing  was  of  opinion^ 
that  the  removal  was  unlawful,  and  decreed  him  to 
account.    This  decision,  I  presume,  was  founded 
upon  the  danger  in  any  instance  of  countenancing 
such  a  practice,  and  the  necessity  of  adhering  to  a 
settled  principle  on  so  important  an  occasion.     The  Right  of  the 
same  principle  seeems  to  have  governed  the  determi-  parson  to  see 
nation  in  a  more  recent  (i)  case.     A  bill  was  filed  for  separated 
tithes  of  wheat,  which  had  been  left  standing  very  ^'"?^  ^^^ 
long  irom  the  wetness  of  the  season.    The  farmer  parts,  so  as 
gave  notice  to  the  parson,  that  he  was  going  to  cut  ^e^one^^rth 
and  carry  what  he  could  while  the  weather  was  fair,  the  other. 
The  latter  attended,  and  the  defendant  proceeded  to 
fill  a  cart-load,  throwing  nine  sheaves  into  the  cart^ 
and  laying  aside  the  tenth  sheaf  for  the  tithes,  which 
the  plaintifi*  refused  to  take,  unless  he  saw  the  whole 
tithes  regularly  set  out  before  any  part  should  be  car- 
ried away:    he  did  not  object  to  the  s^  (kP  the 
sheaves  allotted  him,  and  they  were  sworn  to  be 
equal  to  the  others.     It  was   urged,  that  here  the     [  70  3 
omission  of  the  usual  form  was  justified  by  the  emer- 
gency, and  that  the  farmer  need  not  adopt  an  unpro- 
fitable mode  of  husbandry  for  the  purposes  of  tithing. 
But  the  court  held,  that  the  conduct  of  the  farmer  in 
not  setting  out  the  tithes,  was  not  strictly  correct, 
and  could  not  be  supported,  and  that  an  account  of 
them  was  unavoidably  to  be  decreed,  but  they  de« 
creed  it  without  costs,  thinking  the  plaintiff's  case 
unfavourable.     Neither,    as   it  seems  (A:)  can  this 

(«)  3  Anstr.  682.    GwilL  1441.  Franklin  o.  Goodi. 
Ik)  Bunb  186.    GwUl.  658.  Boughton  v.  WHglit. 
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practice  of  throwing  nine  sheaves  into  ihe  fermerN 
cart,  leaving  the  tenth  for  the  parson,  without  previ- 
ously setting  out,  and  exposing  to  view  the  wh(dd 
number  in  the  field  where  the  pom  grew,  be  justified 
even  by  alleging  and  proving  that  such  mode  df 
tithing  is  conformable  to  the  local  custom  of  the 
parish.  (1)  In  another  (/)  case  the  customary  mode 
of  tithing  stated  in  the  answer,  differed  not  materially, 
if  at  all,  from  the  {m)  common  law  mode  (as  it  was 
*  called)  of  tithing  wheat  by  sheaves,  and  was  allowed 
tobe  good  where  that  practice  has  obtained.  But 
the  custom  as  proved  appeared  to  be,  to  make  up 
the  sheaves  into  shocks  or  threaves,  in  the  size  of 
which  uniformity  was  not  regarded,  and  that  the 
titheswere  never  set  out  till  each  tenth  sheaf  came 
to  the  fork,  and  was  thrown  aside  for  the  rector,  he 
having  no  other  election,  or  opportunity  of  judging 
of  the  fairness  of  his  tithes,  except  by  rejecting  the 
tenth  sheaf  when  about  to  be  thrown  aside  for  him, 
and  taking  the  eleventh.  It  was  insisted  that  this^ 
mode  was  illegal,  it  being  essential  that  the  parson 
should  have  an  opportunity  of  seeing  the  tithes  sepa- 
rated from  the  other  nine  parts,  so  as  to  compare  the. 

(0  3  Anstr.  Wa.    GwilL  1438.  Tennant  c.  Stubbing., 
(m)  Ibid.  1440. 


(1)  The  parishioner  must  in  all  casos  leave  his' nine  parts  a  im^ 
sonable  time  for  the  parson  to  compare  the  tithe  wi^  them.  In  the 
case  of  Halliwell  o.  Trappes,  2  Taunt.  55.  the  question  was  agitated, 
but  not  decided,  whether,  if  the  parishioner  reaps  one  land,  and  in 
coming  back  along  the  same  land  to  rei^  die  next,  throws  out  the 
lithe  of  the  first,  and  shocks  his  nine  ^eaves^  he  diereby  gives* 
sufficient  time  for  the  parson  to  compare  ?  In  that  case,  Chato- 
'bre,  J.  observed,  that,  if  the  owner  shock  his  sheaVetr  so  soon  as  to 
prevent  comparison,  the  parson  must  have  a  right  to  pidlthc^pi  dowo* 
to  examine  4iera. 
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one  with  the  other*  Whether  they  are  set  out  m 
shocks  or  sheaves,  if  the  tithes  are  regularly  set  apajrt, 
be  can  see  whether  he  has  his  proper  proportion  in 
number  and  dimensions.  But  in  the  present  instance,  [  71  1 
where  the  tithes  are  to  be  taken  in  the  sheaves,  and 
all  the  ten  parts  are  put  by  the  &rmer  into  unequal 
^ocks,  the  rector  can  neither  compare  the  size  of  his 
sheaves  with  the  others,  nor  can  he  calculate  the 
number  to  which  he  will  be  entitled.  Conformably 
to  this  reasoning,  the  court  pronounced  its  judgment, 
that  the  custom  proved  of  the  farmer's  putting  the 
sheaves  into  shocks,  of  uncertain  and  unequal  mag* 
nitude,  was  highly^  prejudicial  to  the  tithe  owner, 
unreasdnable,  and  therefore  void  ;  as  it  deprived  such 
tithe-owner  of  an  advantage,  which  the  law  always 
gives  him,  of  having  the  tithes  so  set  out»  that  he  may 

compare  them  with  the  other  parts.  (1) 

■ 

Moreover,  the  (n)  setting  out  of  tithes,  though  After  the 

tithes  are  lei 
out,  the  tithe 
(91)  Per  Bolt  C.  J.  6ale  v.  Ewer,  I  Com.  Rep.  22.    Crwill.  1579.  owner  has  a 

Heale  v.  Spratt,  2  Inst.  649.    Qwill.  1571.  oonvenient 

time  to  carry 

, , .        them  away ; 

«  '    and  if  he  n^ 

(1)  In  a  subsequent  case  it  appeared,  that  the  fanner,  after  a  lectstodoso, 

general  notice  to  the  parson  that  he  should  begin  to  reap  on  a  cer-  the  fimner 
tain  day,  or  as  soon  ifter  as  the  weather  would  permit,  but  before  ™*y  ®™^ 
tithing,  had  put  all  the  sheaves,  when  bound,  immediately  Into  large      '?**"*«-^*™ 
•shocks  or  riders*  consisting  ofei^t  sheaTes  set  up  on  thdr  ends  against  feasant  ot 
each  other^  with  two  oorering  sheaves  placed  roofwise  on  the  top,  for  bring  an  ac- 
the  purpose  of  protecting  the  whole  against  bad  weather.  From  these  tion ;  but  he 
shocks  the  tenth  sheaves  were  afterwards  drawn,  without  taking  the  P^J.  °®^  *?"* 
rest  of  the  shtM^k  to  pieces,  which  was  removed  from  the  ground  in  caiuc* 

two  hours.  The  Court  of  King  a  Bench  were  of  opinion  that  this  mode 
of  setting  out  the  tithes  was  wrong:  that  the  com  ought  to  hav^ 
^eea  tithed  ni  the  sheaf^  brfore  it  was  made  up  into  shocks*,  that 
she  parsQi^  in  the  mode  in  question,  had  no  reasonable  opportuniigr 
<ii  con^paiiiig  tjbateA^  ^ritl^  the  other  nine  sheares^  as  he  is  enti(]<{d 
to  have,    Shallcross  v.  Jowle,  13  East,  261.  ^  .      ..  _  .  J 
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ioWginally  unexceptionable,  may  be  construed  a 
fraudulent  severance  by  reason  of  the  subsequent 
conduct  of  the  occupier  of  the  land ;  as  if  after  taking 
away  his  nine  parts,  he  turns  his  cattle  into  the 
ground,  which  destroy  and  consume  the  tithe ;  this 
seems  within  the  coercion  of  the  statute,  if  the  per- 
son entitled  to  the  tithe  is  not  allowed  a  reasonable 
space  of  time  for  carrying  it  away.  Indeed  (o)  after 
tithes  are  set  out,  the  tithe-owner  hatH  a  liberty  for 
a  time  convenient  to  come  and  carry  them  away,  and 
this  conveniency  of  time  is  triable  by  a  jury.  If 
he  (p)  neglects  so  to  do  beyond  a  reasonable  time,  the 
occupier  of  the  land  where  the  tithed  are  left  may,  at 
his  election,  either  distrain  the  tithes  as  damage  Jea- 
santf  that  is,  interrupting  the  beneficial  uses  of  pastu- 
rage and  agriculture;  or  he  may  seek  redress  by 
[  72  3  action.  But  (q^  though  the  tithe-owner  has  notice 
of  the  tithes  being  set  out,  and  still  neglects  beyond 
a  reasonable  time  to  remove  them,  yet  tiie  occupier 
of  the  land  cannot  justify  the  turning  in  of  his  cattle 
where  the  tithes  are,  to  depasture  there,  in  the  usual 
course  of  husbandry,  by  which  means  the  corn  and 
grain  set  out  for  tithes  are  eaten,  or  damaged.  This 
is  a  matter  of  universal  concern.  The  property  in 
the  tithe  after  it  is  set  out  is  completely  vested  in  the 
rector,  or  other  proprietor,  who  must  have  a  remedy 
for  the  destruction  of  such  his  prftperty.  As  to  the 
injury  and  inconvenience  sustained  by  the  farmer  by 
the  tithes  being  wrongfuUy  left  incumbering  his 
groBBd,  he  must  avail  himself  of  one  or  other  of 


(o)  Per  Jottes  J.  in  Mountford  v.  Sidley,  3  Bubt  336.   Gwill. 
425. 

(p)  8  Term  R.  72.    Gwill.  1608.  WHUams  v.  Ladner. 
(q)  Ibid. 
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the  (r)  le£^  remedies  before  fl^eotioned.  On  thi» 
point  there  have  been  repeated  ad^dications»  in  the 
la3t  of  which  it  wa3  ob^rved,  .that  pcecedeota  iqcul-^ 
eating  the  principle  thc^t  a  party  should  apjdy  to  the 
law  rather  than  take  the  law  into  hia  own  hands^ 
ought  to  be  adhered  to  in  courts  of  justice. 

The  mode  of  tithing  wheat  by  the  tenth  sheaf  hath  Comiiioii  kw 

been  already  referred  to>  as  prescribed  by  the  comf^  tithing  wheat 
mon  law.  ( 1 )  This  is  alleged  to  be  the  r^^ar  (^)  legal  by  the  sheaf, 
course ;   and  that  if  it  be  by  the  tenth  sticky  stook. 
Of  shockj  it  is  by  custom  (t).     It  was  fbrmerly 
thought  that  .the.  (u)  custom  of  the  place  HHgbfLStill. 
farther  influejace  the  manner  of  tithing  it^as  if  the  (v) 
custom  had  b^»en  to  measure  out  the  tenth  part  of  Custom  to 
the  com  growing  on  the  land8»  it  has  been  ui^d  to  Se^Ui^ 
be  a  good  cuijitom;  bi^t  this,  seems  contradicted. by  oftheoom 


growing, 
void. 


(r) .  The  form  of  action  to  he  brou^t  against  the  paraon  for  not 
taking  away  his  tithes,  is  an  acticm  upon  the  case^  and  not  tre^Msa 
91  et,armiSf  because  it  is  but  a  non-feasance.  1  L4..Baym*  188. 
Shapco  v»  Mugford. 

(t)  Gwill.  961.  967.  in  Ersldne  v.  Ruffle,  diyers  cases  cited. 

(0  Lamb  v.  Tatteraall,  GipnOL  778. 

(u)  Godolph.  rep.  can..399.  Begge,  p.  ii*  c.3. 

(v)  Degge,  p.  iL  c.  3. 


(1)  A  case  was  mentioned,  2  Taunt.  57,  of  an  action  brought  by 
a  fium\^r  against  the  parson,  for  not  taking  away  his  tithes,  in  which 
Le  Blanc  J.  nonsuited  the  plaintiff,  because  the  tithe  was  set  out 
in  shetxf,  and  not  in  shock.  This  is  probably  a  mistake  of  the  worthy 
amtciM  curia  who  mentioned  it,  or,  as  the  learned  judge  in  a  subse- 
quent case,  13  East,  264,  hinted,  a  misprint  of  sheaf  for  shock.  The 
common  law  mode  of  tithing  wheat  has  been  so  well  setUed  by  the 
numerous  authorities  mentioned  by  Lawrence  J.,  2  Taunt.  57,  tiial , 
it  is  not  probable  that  so  learned  a  person  should  have  decide^  as  is 
there  reported. 
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mote  reeent  authwity  (w).  Of  (s)  commoii  rights 
however,  the  owner  of  the  corn  ought  to  cut  down 
and  prepare  the  same,  and  to  make  it  into  sheaves, 
[^  79  3  cocks,  or  shocks ;  but  the  tithes  being  set  forth,  the 
farm^  is  not  bound  to  watch  or  look  after  them  tOl 
Prescription    the  parson  carries  them  away.    If  a  (y)  man  pre- 

^h  ^  vesfor^aU  ^^^^  *^  P^X  certain  sheaves  of  com  for  all  tithes  of 
tithesofconi,  com,  it  is  not  a  good  prescription,  for  he  ought  to 
^*^'  make  it  into  sheaves,  and  part  of  his  duty  in  kind 

cannot  be  a  satisfaction  of  the  residue. 


Customs  But  if,  according  to  the  usage,  the  parishioner  is 

where  the      ^^  assume  any  additional  trouble  beyond  the  general 

panshioner  •'  ./  o 

takes  addi-  line  of  his  duty,  it  may  possibly  be  otherwise.  Ad  (^) 
in^bindinK^  ®  where  the  parishioners  were  at  the  charge,  b^side^ 
&ci.  binding  the  corn  into  sheaves,  of  making  them  into 

shocks,  and  then  setting  apart  the  tithes,  and  by 
virtue  thereof,  claimed  to  be  discharged  of  tithes  for 
the  odd  sheaves,  which  would  not  make  a  shock  or 
stack,  the  custom  was  adjudged  good,  as  being 
founded  on  the  valid  consideration  of  the  parish* 
ioners  doing  more  than  of  common  right  they  ought. 
The  principle  (a)  seems  not  unreasonable,  and  the 
doctrine  is  adopted  by  Watson  (b)  and  Biim.  (c) 
But  it  may  be  questioned,  whether  its  authority  is 
not  over-ruled,  or  at  least  shaken  by  the  following 
more  recent  (d)  determination.  The  defendants  to 
a  tithe  bill  insisted  on  an  immeiQorial  custom  to  set 


(to)  OwiU.  1561.  Knight  v.  Halsej. 
(«)  Wats.  6.  zlix.  fol.  4$6.  (y)  1  RoL  R.  173. 

(x)  Latch.  226.   Anon.  Owill.  9667.  in  Erskme  v.  Ruflk. 
(a)  Recognized.  GwiU.  967,  8.  Woodshaw  v.  HiU,  citadmXrs- 
kbe  V.  Ruffle. 

(6)  C.  xlix.  fol.  436.  (c)  3  fiocL  L«  40t. 

(d)  GwUl.  565.  Trewin  v.  Bond. 
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up  their  com  and  grain  in  sikks,   being  tweke 

sheared  placed  in  a  row,  six  against  six ;  or  in  sHcheSf 

being  ten  sheaves  placed  in  a  row,  five  against  five ; 

and  that  if  there  happened  upon  the  whole  quantity 

of  com'  to  be  any  stick  or  sticks,  stich  or  stiches^ 

not  amounting  to  ten,  no  tithe  was  paid  of  such 

under  that  number :   The  court  declared  the  custom 

v<rfd,  anfd  therefore  ordered  the  defendants  to  pay     C  7*  ] 

tithes  of  all  wheat,  barley,  and  other  com,  particularly 

for  the  tenth  part  of  all  the  odd  sticks  or  stiches  of 

wheat,  barley,  or  other  com,  not  amounting  to  the 

number  of  ten.    The  reasons  on  which  the^  court 

proceeded  do  not  appear,  and  we  may  observe  some 

distinctions  between  the  cases ;  for  besides,  that  in 

the  latter  the  custom  is  laid  with  some  uncertainty, 

it  makes  a  very  material  difference  to  the  tithe-owner, 

whether  the  odd  sticks  or  stiches,  or  the  odd  sheaves 

only,  shall  be  exempt  from  being  tithed.  (1 ) 


(1)  The  d^se,  however,  in  Latch,  may  now  be  considered  as  law. 
Ixi*  Kenyon,  in  Knight  v.  Halsey,  7  T.  R.  93.,  after  recognizing  the 
oommon  law  mode  of  tithing  com,  observed,  that  if  the  farmer  adds 
ais  own  labour,  and  takes  care  of  it  until  it  is  made  into  shocks,  he 
nay  by  custom  be  excused  by  paying  only  an  eleventh  or  twelfth  part 
of  the  com:  in  such  cases  the  labour  of  the  &rmer,  added  to  the' 
quantum  of  the  tithe,  is  considered  to  be  an  equivalent  for  the  full 
tithe.  In  the  case  also  of  Smyth  v.  Sambrook,  1  M.  &  S.  66.,  this 
pnndple  was  dearly  recognised.  That  was  an  action  on  the  statute 
2  &  3^£cL  ^  c.  13.  for  not  setting  out  the  tithe  of  wheat,  badey, 
oats,  peas,  and  vetches ;  the  Jury  found  a  custom  throughout  the 
parish,  for  the  parson  to  take  the  eleventh  shock  of  wheat,  and 
the  eleventh  cock  of  barley,  &c. ;  the  court  held  that  there  was  a 
sufficient  eoiisideratibn  for  the  custom  as  to  the  wheat,  it  appearing 
that  the  Aurmer  had  always  been  used  to  put  the  sheaves  into  shocks, 
aiid%i^:ate  of  bad  weather  to  open  them  to  dry,  and  therefore  the 
custom  was  good ;  but  as  to  the  barley,  &c.  there  was  no  sufficient  con^^ 
•ideratlKd;  it«ppearing  that  the  fiu-mer  only  put  them  into  cocks,  with* 
out  doing  any  thing  farther,  except  that  in  case  of  wet  weather  before 

H 
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Where  the         But  notwithstanding  what  is  stated  of  the  fanner's 

facT  set  bto"  ^^^  being  bound  to  make  the  wheat  into  shocks  for 

shocks,  the  the  parson's  convenience  of  tithing  them,  I  believe 

is  entitled  to  that  in  fact,  according  to  the  usual  course  of  hus- 

have  sepa-  jjandiy,  the  setting  up  of  the  sheaves  into  shocks 

the  tenth  foliows  immediately  after  the  binding  into  sheaves, 

put  of  the  ^^  ^g  that  every  shock  in  the  same  field  shall  consist 

odd  sheaves.  -^ 

of  an  equal  number  of  sheaves,  and  then  the  (e) 
shocks  are  tithed,  beginning  at  either  end,  according 
to  the  election  of  the  tithe  owner,  who  is  entitled  to 
have  separated  for  him  the  tenth  part  also  of  the  odd 
sheaves  under  ten. 

No  tithe  of  Here  it  may  not  be  improper  to  mention,  that  it 
rakings,  un-  j^ath  been  adjudged,  that  by  the  general  custom  of 
fraud.  the  realm,  for  the  rakings  (jf  )  of  com,  no  tithes  shall 

be  paid.  (I)  But  this  supposes  no  fraud  to  have 
been  used,  and  the  rakings  to  have  been  involuntarily 
left  in  the  ordinary  course  of  husbandry.  If  they 
are  of  great  value,  and  with  an  intention  of  defrauding 

(e)  There  are  cases  to  shew,  that  if  in  the  shocks,  it  is  tithabte 
that  way.    Per  Cur.  Gwill.  1511.    Mantell  v.  Paine. 

(/)  Mo.  278.  Grent  v.  Hunt,  cited  in  Berd  v.  Adams,  1  Freem. 
334.  Gwill.  562.  Anon.  QwiU.  477.  in  Andrews  v.  Dane,  1  Cro. 
660.  Gmll.  473.  n.  NichoUs  case,  cited  in  Johnson  o.  Awbrey, 
1  Cro.  475.  Gwill.  189.  Sherington  o.  Fleetwood,  2  Inst.  652.  1  fi. 
A.  645.  pi.  11,  12.  account  for  it  from  the  Levitical  law,  "Degge^ 
p.  ii.  c.  3.  In  some  of  these  books  wlfot  are  tithable  are  called  fresh 
rakings.    See  also  Green  v.  Hun,  Cro.  Eliz.  702.   Gwill.  215. 


the  parson  tithed  them,  he  opened  the  cocks  of  barley  and  oats,  aiid 
put  them  up  again,  which  was  in  fieust  for  his  own  benefit:  the  cos- 
torn,  therefore,  as  to  the  barley,  oats,  peas,  and  Tetckes,  was  held  void. 
(1)  There  was  a  case  in  the  Exchequer,  where  the  fitrmer  had 
obstructed  the  parson  from  tdong  the  loose  com  at  ^  'botum 
of  the  Uthe  cocks,  for  which  tke  court  decreed  him  to  account. 
Bodion  v.  Norton,  2  Woo4  47. 
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the  parson  more  is  left  or  scattered  than  might  fairly 
and  reasonably  happen^  they  ought  to  be  tithed.  (1) 

It  has  been  stated  by  the  (g)  court  of  Exchequer     [  75  3 
as  the  general  and  irrefragable  law  of  tithing,  that  ^  ^^^ ^?^^^ 
each  article  is  to  be  tithed,  after  severance,  at  that  after  seve- 
time,  and  at  that  stage  of  the  process,  at  which  the  ^^^^  ^f  the 
parson  can  best  see  and  judge,  whether  he  has  his  proc«M  when 
fair  tenth.     We  have  before  observed,  that  barley  can  best  see 
and  oats  are  no  longer  garbed,  or  bound  in  sheaves,  ^®^*'i^® 
except  (A)  by  the  custom  of  particular  places.    A  tenth, 
case  (i)  arose  relative  to   this  subject,  in  which  the 
defendant  insisted,  among  other  matters,  1.  That  it 
had  always  been   the   customary  method  for  the 
farmers  in  the  neighbourhood  to  begin  and  proceed 
to  cut,  and  get  in  their  com  from  time  to  tyne,  as 
^as  convenient  for  them,  and  as  the  weather  per- 
mitted, and  to  set   out  the  tithes  of  what  corn 
they  so  cut,   without  waiting  till   the  whole  crop 
in  the  field  was  cut  down  ;  and  that  if,  in  a  wet  and 
unsettled  season,  a  whole  field  were  to  be  cut  down 
tefbre  any  part  of  the  com  was  to  be  tithed  and 
carried,   all  the  com  except  in  very  small  fields 
must  almost  always  be  spoiled.    S.  The  defendant 
stated  that  his  tithes  of  barley  and  oats  (called  soft 
corn)  were  set  out  by  the  swarth,   except  where 


(g)  3  Anstr.  954.    Gwill.  1489.    CoUyer  v.  Howes.     See  Anon. 
1  Reem.  334.  ^will.  662. 
\h)  GwUL  967.  (i)  GwUL  961 .    Erskine  v.  Ruffle. 


(2)  In  Haughton  v.  Hide,  Gwill.  566.  a  custom,  that  after  the 
grass  18  put  into  cocks,  the  owner  is  not  to  rake  together  the  grasi 
rouncl  the  cocks,  was  declared  roid. 

H  2 
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measurement  was  found  necessary  from  the  effect  of 
the  wind,  or  the  shape  of  the  grounds ;  and  that  the 
remaining  swarths  under  the  number  of  ten  were  also 
measured,  and  the  tenth  part  apportioned  for  the 
rector's  tithe  ;  that  this  was  the  customary  method  ; 
that  cocking  or  shocking  soft  corn  was  never  practised 
by  the  farmers  within  the  parish,  or  the  country 
about  it ;  and  that  the  fairest  and  most  unexcq)- 
tionable  way  of  tithing  such  corn,  was  by  setting  out 
every  tenth  swarth.  At  the  hearing  of  the  cause, 
which  tasted  several  days,  the  rector's  counsel 
objected  to  the  reading  of  any  evidence  taken 
relating  to  the  custom  of  tithing  in  other  parishes, 
and  the  court  allowed  the  objection.  And  as  to  the 
first  point,  whether  by  the  law  of  the  land  a  whole 
field  must  be  cut  down  before  any  part  of  it  can  be 
tithed,  they  were  of  opinion,  that  there  was  no  such 
invariable  rule  :  it  holds  good  as  to  land  in  a  common 
field  belonging  to  different  parishioners  ;  the  parish*^ 
ioner  cannot  cut  half  a  land  and  tithe  it,  he  must  cut 
the  whole  land  before  he  begins  to  tithe ;  but  if  the 
doctrine  were  to  prevail  in  its  utmost  latitude,  it 
would  be  inconvenient  and  prejudicial  to  the  .clergy, 
lay  impropriators,  and  parishioners.  Where  the  field 
is  sown  with  the  same,  or  with  different  sorts  of  com 
or  grain,  and  it  is  ripe  at  different  times ;  or  in  case 
of  catching  weather,  these  are  exceptions  to  the 
general  rule.  *  The  particular  quantity  of  tithe  to 
be  set  out  is  variable  according  to  the  circumstances. 
In  general,  a  reasonable  quantity  ought  to  be  set 
out,  so  as  to  be  worth  the  tithe-owner's  sending  for, 
enough  at  least  for  a  load,  where  the  size  of  the  field 
will  admit  of  it ;  if  it  will  not,  and  the  corn  is  equally 
ripe,  the  tithe  of  the  whole  field  ought  to  be  set 
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out.  (1)  As  to  the  second  point,  the  court  was  of 
opinion^  that  barley  and  oats  ought  of  common  right 
to  be  tithed  in  cocks,  and  that  tithing  them  by  the 
swarth  ought  not  to  be  admitted,  contrary  to  the 
method  of  tithing  settled  by  law.  They  therefore 
directed  the  defendant  to  account  for  the  tithes  of 
these  articles,  as  having  been  improperly  set  out, 
founding  their  judgment  on  this  point,  as  appears  by 
the  report,  chiefly  on  prior  authorities.  But  the 
reason  of  the  thing  also  had  its  weight.  For  it 
was  {k)  said  by  the  Chief  Baron  on  a  later  occasion, 
that  the  court  held  in  the  case  above  cited,  that  the 
barley  must  be  collected  into  heaps,  not  by  any 
similarity  to  the  mode  of  tithing  other  corn  or  hay, 
but  from  the  nature  of  the  thing,  that  the  swarth  is 
not  such  a^state  of  severance  as  enables  the  clergyman 
to  see  that  he  has  just  his  tenth,  and  the  article 
must  therefore  be  put  into  a  proper  state  for  that  [  77  3 
purpose  before  the  tithe  can  be  duly  set  out^ 

{k)  Gwill.  1490.  in  Collyer  i?.  Howes,  see  infra,  82.  and  in  not,  ibid. 


(1)  This  was  much  discussed  in  tbe  case  of  Leathes  v.  Levinson, 
12  East,  239,  where  tbe  general  rule  was  recognized ;  but  it  was  ob* 
served,  that  being  levelled  against  fraud,  vexation,  and  caprice,  it 
niust,  where  these  have  no  application,  be  understood  with  all 
necessary  exceptions  of  partial  ripeness  and  weather,  the  neglect  of 
wUch  would  be  prejudicial  to  the  crop :  yet  there  is  no  rule  of  law 
which  obliges  a  farmer  (all  frttud  and  vexation  apart)  to  tithe  the 
whole  of  that  part  of  a  field  which  lies  in  one  parish,  before  he 
proceeds  to  tithe  any  part  of  the  same  field  lying  in  another  parish*. 
And,  therefore,  where  a  former  cut  the  whole  of  a  field  of  barley, 
lying  in  the  two  parishes  of  A.  and  B.  and  after  rolling  (t.  e.  cock- 
ing) and  tithing  part  in  A.,  proceeded  to  roll  and  tithe  part  in  B«, 
and  the  weather  being  catching,  he  carried  that  part  which  was 
tidied  in  A.  the  day  before  the  rest  of  the  field  in  A.  was  rolled 
and  tithed;   and  this  without  previous  notice  of  the  intention  to 
carry  such  part;  the  coiut  held,  that  this  being  done  bmUt  /ide^WiB 
lawful. 

H  S 
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No  definite 
mode  Id  the 
books  as  to 
tithing  peas 
find  beans. 


LceoD  of  Tithes. 


Gam.  IV. 


As  to  peas  and  beans,  in  a  late  (/)  case,  in  whicb 
various  matters  were  introduced,  complaint  was  made 
that  the  tithe  of  peas  was  set  out,  not  in  the  cock  as  it 
was  contended  it  ought  to  be,  but  merely  from  the 
hook  as  it  was  expressed,  in  little  parcels,  almost  in 
Iiandfuls,  and  so  intermixed,  that  it  w£ks  impossible 
for  the  parson  to  husband  it  or  to  carry  it  away. 
The  court  declared,  there  was  no  definite  mode  of 
tithing  this  article  to  be  found  in  the  books.  They 
must,  therefore  resort  to  principle,  namely,  that  the 
tithe  of  it  must  be  set  out  as  soon  as  it  comes  into 
proper  divisions  or  parcels,  so  as  to  let  the  tenth  be 
seen,  and  judged  of,  and  husbanded,  fiut  thinking 
they  had  not  sufficient  evidence  before  them  to  decide 
how  far  it  was  in  this  case  so  separated  from  the 
other  nine  parts,  as  that  it  was  practicable  for  the 
parson  to  take  the  just  tenth,  they  directed  M 
enquiry  to  ascertain  the  fact. 


Where  a  cus- 
tom that  the 
parson  was  to 
have  every 
tenth  land, 
beginning 
from  the 
church,  and 
the  occupiers 
omitted  to  till 
such  land  as 
would  fall  to 
his  share,  held 
to  be  a  fhiud. 
Parson  must 
be  permitted 
to  enter  and 
take  away  the 
tithes. 


Where  a  custom  was  alleged  that  the  parson  was 
to  have  every  tenth  land  for  the  tithe  of  com, 
beginning  upon  such  land  as  was  next  the  Church, 
and  the  occupiers  of  the  land  being  aware  whsU;  land 
would  be  the  parson's,  in  order  to  defraud  him, 
omitted  to  till,  manure,  or  sow  his  land,  as  they  did 
their  own,  the  court  held  this  to  be  a  fraud  remediable 
by  an  action  at  law.  (m) 

Having  spoken  of  these  principal  articles  of  corn 
and  grain,  before  I  proceed  to  other  tithable  matters^ 
I  shall  here  observe,  that  it  is  (n)  not  sufficient  that 


(2)  Gwill.  1504.    Mantell  v.  Paine. 

(m)  Stebbs  v.  Goodlock^  Moofe,  9)3.    Owiil.  168.  &  infra,  ii2. 

(n)  1  Bui.  108.    Gwill.  1572.    Anon. 
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the  tithes  have  been  set  out,  unless  the  parson  is  duly 
permitted  to  enter  and  take  them  away ;  otherwise 
it  is  a  fraudulent  setting  out,  remediable  by  a  suit 
upon  the  statute.  The  land-occupier  cannot  there- 
fore justify  obstructing  the  tithe-owner  from  passing 
along  the  usual  way  for  this  purpose,  though  he 
might  have  come  for  the  tithes  another  way« 
In  a  (o)  suit  for  tithes  about  thirty  years  ago, 
the  subject  (among  others)  was  discussed.  Lands 
in  the  several  occupations  of  two  of  the  de- 
fendants had  been  before  cultivated  as  one  farm, 
and  there  was  then  a  communication  over  part  of  [  78  3 
the  grounds  with  a  public  highway,  which  com* 
munication  was  obstructed  by  the  present  occupier 
of  the  spot  over  which  it  lay.  This  would  have  been 
the  nearest  and  most  convenient  road  for  the  rector, 
the  plaintiff,  to  carry  off  his  tithe ;  he  accordingly 
prayed  as  against  this  defendant  of  the  name  of 
Stocky  to  have  the  way  in  question  opened  to  carry 
off  his  tithes  arising  upon  the  lands  of  another'  de- 
fendant ;  and  he  adduced  some  evidence  to  prove 
that  this  line  of  road  was  in  fact  public  highway^. 
The  court  expressed  their  opinion,  that  this  was  not 
a  case  in  which  a  court  of  equity  could  interfere ; 
and  clearly  held,  that  if  the  road  is  a  public  one,  the 
plaintiff  *s  remedy  is  at  law,  either  by  indictment,  or 
in  respect  of  special  damage  by  action  on  the  case. 
That  the'  parson  must  undoubtedly  have  a  right  of 
way  to  carry  off  his  tithes  from  the  place  on  which 
they  arise,  and  the  occupier  must  open  a  passage  for 
him,  or  he  subtracts  his  tithes.  Ordinarily  the 
parson  is  understood  to  have  a  right  to  use  the  same 
road  which  the  occupier  uses.     If  the  occupier  has 

(o)  Ghrill.  1109.  in  Boaworth  v,  Idmbridc. 

H4 
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a  right,  the  parson  has  the  same.  It  is  accident 
•  whether  this  way  is  more  or  less  convenient,  nearer 
or  farther ;  its  being  the  nearest  cannot  alone  give 
the  parson  a  right  to  pass  over  another  man's  land. 
There  having  been  a  communication  when  all  the 
lands  were  in  one  occupation,  which  the  parson 
might  then  have  been  entitled  to  use,  because  the 
occupier  used  it,  is  no  argument  in  support  of  a 
claim  to  use  it  when  the  occupation  becomes  several. 
The  several  occupiers  may  have  no  right  to  use  it^ 
therefore  the  parson  can  derive  no  such  right  from 
them.  As  against  the  defendant  Stock,  therefore, 
this  bill  was  dismissed  with  costs.  (1) 

■ 

In  collecting  The  parson's  accommodation  is  consulted  in  this 
minou^uot  Tcspect  also,  that  he  is  not  bound  by  law  to  super- 
to  be  put  to  fluous  trouble  in  unloading  his  waggon  of  the  tithei 
fluous  trou^    collected  from  the  grounds  of  some  of  the  parishioners 

^^-  before  he  drives  it  on  those  of  others.  For  (p)  where 

r  79  1  . 

*-  '  J  the  tithes  of  wheat  being  set  out,  the  plaintiff's  ser- 
vants came  with  a  waggon  and  horses  to  fetch  them 
away ;  but  the  defendant,  such  waggon  being  three 
parts  loaded  with  tithe  corn  from  the  lands  of  other 
persons,  obstructed  the  taking  of  the  tithes  so  set 
out,  unless  the  plaintiffs  servants  would  first  unload 
what  they  had  so  brought ;  on  their  refusal,  the  tithes 
were  left  and  perished  on  the  ground,  the  plaintiff 

(p)  Gwiil.  775.  Lake  v.  Bruton.    See  also  Beraey  v.  Chambers. 
GwiU.  673. 


(1)  In  the  case  of  Cobb  v.  Selby,  1  N.  R.  466.  it  was  laid  down, 
that  the  tithe  owner  is  entitled  to  make  use  of  the  road  ordinarily 
used,  for  the  ordinary  occupation  of  the  close  in  which  the  tithe  is 
taken ;  but  that  he  has  no  right  to  use  any  road  but  that  which  the 
farmer  used  in  taking  his  nine  parts. 

10 
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having  declined  to  fetch  them  away  at  any  subsequent 
time ;  this  defence  was  holden  insufficient^  and  the 
party  making  it  was  decreed  to  account  for  the  value 
of  the  tithes,  thus  inefiectually  set  out,  with  costs. 

IL  As  to  the  tithes  of  hai/  and  other  the  like  Hay, 
articles,  grass  (y)  of  common  right  is  tithable  when 
it  is  put  into  grass-cocks  ;   and  then,  and  not  before  tithable 
the  tithes  ought  in  ireneral  to  be  iet  out,  because  in  ?^^^"  P"^ 

^  ^  ■        '  into  grass- 

that  State  of  severance  the  tith6-Qwner  may  form  a  cocks,  but 

reasonable  estimate,  whether  he  has  allotted  to  him  ^^"^  ^ 
his  just  tenth  of  the  crop.  The  (r)  parishioners  are 
not  by  the  general  law  bound  to  make  the  tithe 
grass-cock  into  hay,  for  (s)  that  which  is  due  for 
tithes  is  but  the  tenth  of  the  produce  of  their 
grounds,  not  of  their  subsequent  labour  and  industry. 
But  the  (/)  custom  of  each  place  is  in  some  measure  Custom  to 
to  be  observed;  and  therefore,  if  the  custom  were  to  jneasure  out 

'  ,  the  tenth  part 

measure  out  the  tenth  part  of  the  grass  standing  for  of  the  grass 
the  tithe  thereof,  and  that  the  parson  should  cut  and  y^3*^°^ 
make  it,  this  has  been  deemed  good :    but  now  the 
validity  of   such  custom   seems  overruled    by  (u) 
later  and  higher  authority.    On  the  other  hand  (v)  Custom  for 
if  the  parishioners  have  used  to  make  the  crop  into  ^^^^"^ 
hay-cocks  before  they  have  set  forth  their  tithes,  they  grass  into 
must  do  so  still,  but  where  there  is  no  such  custom,  ^^^  ^ 
they  may  set  them  forth  in  grass-cocks.     "  However    [  80  ]J 
it  has  been  recently  held,  that  at  common  law,  and 


(9)  Wats.  o.  3dix.  f.  441.    Degge,  p.  ii.  c  3.    1  R.  A.  644. 
(r)  2  Wms.  522,  3.    Fox  v.  Ayde. 
(t)  Hob.  250.   GwiU.  432.     Hide  v.  EUis. 
(0  Wats.  ibid.    See  Harrington  v.  Hprton,  1  Bro.  P.  C.  140. 
Gwni.594. 

(o)  GwiU.  1561.    Knight  v.  Halsey. 
W  I>egge»  ibkL 
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without  any  custom,  the  hay  must  be  partly  made 
befbre  the  tithes  are  set  out :  That  the  parishioners 
cannot  put  the  grass  into  cocks  which  are  to  be  tithed 
immediately  from  the  swarth :  That  th^  must  first 
ledd  it,  that  is,  throw  it  abroad  from  the  swarth,  and 
afterwards  gather  it  together  again ;  then  it  being 
put  into  grass-cocks,  the  tithe  may  be  set  out ;  after 
which  the  parson  comes  upon  the  ground,  throws  it 
abroad  from  the  cock,  and  completely  makes  it  into 
bay.  But  it  must  first  be  tedded  by  the  occupier  of 
the  soil.  If  in  any  particular  case,  from  the  state  of 
the  crop,  this  process  should  not  be  required,  that 
must  be  proved  by  the  occupier.**  {w) 

Parson  has  a       I^  ^  C*^)  ^^^^  when  the  tithe  of  the  grass  is  set 
right  of  way    fgrtb,  and  the  occupier  is  not  bound  to  make  it  into 

over  occu* 

piers  ground  hay,  the  tithe-owner  may  justify  passing  over  the 
to  make  tithe  erf  ouuds  oli  the  former  in  his  way  to  the  place,  in  order 

grass  into        ^  • 

h^.  to  make  the  tithe-grass  into  hay,  and  may  make  it  into 

hay  there,  with  as  full  authority  as  the  occupier  of  the 
grounds  himself,  for  this  is  a  privilege  necessarily 
incident  to  the  right  and  enjoyment  of  such  tithes.  (1) 

(t9)  Newman  v.  Moigan,  per  Heath  J.  Campb.  Ni.  M.  Ca.  305. 
and  afterwards  confirmed  by  the  opinion  of  the  court  of  B^.R* 
10  East  T.  R.  5.    See  Portinger  v,  Johnson.  Gwill.  286. 

(«)  WatB.  ibid.  1  R.  A.  643. 


(1)  Upon  an  action  for  not  setting  out  the  tithes  of  hay,  the  evi- 
dence was,  that  on  the  same  day  on  which  it  was  cut,  the  owner 
tedded  it  abroad,  and  on  collectiDg  it  together  agun,  into  what  were 
in  that  country  called  lap<^x>ck8y  or  fo6t«coeks,  he  set  out  erery  tenth 
cock.  It  was  admitted  that  the  grass  in  that  state  was  not  fit  to  put 
into  a  stacks  it  was  nather  hay  nor  grass,  and  when  the  defendant's 
hay  was  again  spread  out,  there  waa  not  room  for  the  plaintiff  to 
spread  out  his  tithe  to  dry,  without  treading  on  the  defencknt^a  bay ; 
as  much  space,  however,  was  left  for  spreading  out  the  titli^  •■  the 
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Where  therefore  (y)  such  an  occupier  refused  to  le 
the  rector^s  agents  or  servants  make  the  grass-codis 
set  forth  for  tithes  into  hay,  on  the  ground  which 
produced  the  same  (sheltering  himself  under  the 
pretences  of  the  inclemency  of  the  season  fot 
bay-making,  and  the  inconvenience  and  damage  that 
must  have  accrued  to  him  from  such  permission, 
both  with  respect  to  his  own  bay,  and  the  ground  on 
which  it  was  to  be  mad^),  the  court  declared  that 
the  plaintiff  was  entitled  to  make  his  tithe-grass  int6 
hay  on  the  defendant's  lands  where  it  grew,  and 
ordered  the  defendant  to  account  fdr  itn  value- 
By  parity  of  reason  it  had  (j»)  long  before  been  Parson  al- 
determined,  that  a  parson  shall  be  allowed  a  ^ason-  ^^il  ^me 

able  time  to  take  his  tithes  severed  from  the  other  to  take  away 

•  •    •  • 

nine  parts,  and  to  dry  (verter)  before  he  carries  them  "  ^ 
away ;  and  (a)  where  the  defendants  in  their  answer 
to  a  bill  by  the  proprietors  of  tithes,  insisted  that 
after  the  grass  was  put  into  cocks,  it  Was  the  custom 
of  the  parish,  th^t  the  parishioners  were  not  to 
nke  up  the  gi^s  round  such  cocks,  the  court 
declared  it  to  be  a  void  custdm,  not  to  rake  up  Ibeir 
grass  into  cocks,  in  order  to  setting  out  the  full  tithes  [  8^  ] 
thereof,  and  that  the  defendant  ought  to  account  for 
the  tithes  of  such  hay. 


(y)  Gwill.  776.  Crabb  v.  Hayne. 
(z)  Bro.  t.  Dismes,  pi.  12.  cites  12  £.  4.  6. 
.    .         (a)  QwiH.  566.   Stuighton  v.  Hide. 

grofoid  that  the  tithe  had  grown  upon.  Lawrence,  J .  Mras  of  opinion 
tint  the  ^he  of  the  hay  wais  properly  set  out,  and  the  court  of  Cora* 
mon  Pleas  confirmed  Us  opinioa.'  HalUwdl  o.  Trappes;  2T&unt. 
56. 
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Tithe  due  for      But  if  a  (b)  farmer  cuts  his  grass,  and  only  puts  it 

into  swarths^  not  making  it  into  hay,  and  carries  it 
away,,  and  gives  it  green  to  his  beasts  of  the  plough 
for  their  necessary  sustenance,  not  having  grass 
sufficient  to  maintain  them  otherwise,  no  tithes  shall 
be  paid  in  respect  of  it.  In  general,  however,  tithe 
is  to  be  paid  for  fodder  given  to  beasts  used  for 
the  plough  or  paiL  As  where  (c)  the  demand  for 
the  tithes  of  rough  hay,  grown  in  marshes  and  fenny 
lands,  it  was  suggested,  on  behalf  of  the  parishioners^ 
that  they  paid  tithe  of  hay  and  grain  grown  upon 
the  meadow  and  arable  lands,  and  because  they  had 
not  sufficient  grass  within  the  parish  to  sustain  their 
beasts  in  winter,  they  used  to  gather  this  hay,  called 
fenny  fodder,  for  their  sustenance,  and  for  the  better 
increase  of  husbandry,  and  for  this  cause  had  been 
always  freed  from  the  pajrment  of  tithes  of  it  Such 
surmise  -was  holden  insufficient ;  for  as  to  the  alle- 
gation that  they  bestowed  the  fodder  upon  their 
cattle,  it  was  not  any  cause  of  discharge,  since  by 
parity  of  reason  they  might  prescribe  for  com  spent 
in  their  families,  or  consumed  as  provender,  which 
would  be  unwarrantable  defalcations  £rom  the  rec^ 
tor's  rights. 

Compensa-        ^^  '^^  Other  hand,  where  (rf)  the  surmise  wa^ 
tion  in  lieu     and  it  was  found  by  a.  jury,  that  the  impropriator 


of  hay  tithe. 


(b)  I  R.  A.  645.  Crawley  v.  Wats,  Wats.  c.  dix.  f.  439.  Degge, 
p.  ii.c.3. 

(c)  Degge,  ibid.    2  Cro.  47.    Webb  v.  Warner.    Mo.  683.  S.  C. 

(d)  2  Cro.  501 .  GwUl.  1575.  Moore  v.  Bullock.  1  R.  A.  649. 
S.  C.  Id  which  last  book  this  matter  is  referred  to  the  head  of 
modus  dedmandi,     "  A  particular  piece  of  wood  land,  or  meadow 

land,  separately  and  immediately  enjoyed  by  the  parson^  may  be 
a  compensation  for  the  tithe  of  wood  and  hay.**   Gwill.  1561. 
Knight  V.  Halsey. 
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from  time  immemorial  had  been  seised  in  fee  of  a 
certain  meadow,  and  held  the  same,  and  took  the 
profits  of  it  in  lieu  of  all  tithes  of  hay  within  the 
hamlet,  though  it  were  objected,  that  it  should  be  Z  S2  2 
intended  as  parcel  of  the  glebe,  and  that  it  ought 
to  be  expressly  shewn  to  have  been  given  in  re- 
compence  of  those  tithes ;  yet  the  court  over-ruled 
the  objection,  and  adjudged  that  the  meadow  must 
be  reputed  to  have  been  given  in  recompense  of  the 
tithes ;  and  that  thue,  in  regard  of  that  land,  the 
discharge  of  those  tithes  commenced. 

Clover-grass  (e)  for  all  purposes  of  tithing  seems  clover  and 
Hot  distinguishable  from  the  ordinary  species.     Such  cinquefoU. 
idso  appear  to  have  been  the  decisions  in  respect 
to  (/)  cinquefoil.     And  this  principle  seems  to  be 
extended  to  the  seed  of  clover,  for  it  has  been  (g)  Clover  seed, 
determined,  that  clover«seed  is  not  to  pay  tithe  at 
the  mill,  but  that  the  tenth  part  of  the  stock  is  t6  be 
set  out  in  the  field,*   after  it  is  severed  from-  the  ' 
ground.    But  if  instead  of  being,  as  in  one  of  those 
cases,  converjLed  into  horse-bread  for  feeding  hogs,  or  - 
of  being  carried  to.  the  mill,  it  is  sold  and.made  profit  ^     . 
of  by  the  owner  as  seed^  being  in  that  state,  as  we  have 
before  seen,   a  species  of  small  tithes;   it  seems 
doubtful  whether  in  such  case  the  tithe  ought  to  be 
set  out  in  the  field  in  analogy  to  the  nature  of  hay. 

Generally,  however,  the  tithes  of  lands  sown  with  q^^^^  ^^^ 
doyer,  must  be  set  out  in  conformity  to  the  rule  with  be  set  out 

like  bay. 

(e)  Bunb.  344.  Grwill.  530.  Pomfret  v.  Lander.  Accoiiduigiy  a 
custom  to  sat  out  the  tithes  of  both  in  swarths  was  disallow^. 
Owill.  584.   Witherington  v,  Harris.    And  see  supra,  7^. 

(/)  Gwill.  535.  Anon. 

(r)  QwiU.  1615. .  Lloyd  v.  Bentley. 
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regard  to  all  hay.    And  in  a  (JC)  cause  in  which  the 

Court  of  Exchequer  had  oxiginally  decided  in  favour 

of  setting  out  the  tithes  of  clover  in  the  swarthy 

from  an  idea  that  it  was  commonly  carried  from 

that  state  without  getting  into  the  shape  .of  cocks  at 

allt  they  afterwards^  on  the  evidence  before  them, 

thought  they  had  misconceived  that  fact,  and  that 

clover   in  almost    every   case   is    put  into  cocks^ 

sometimes  only  before  carting,  most  frequently  in 

a  much  earlier  stage ;  that  it  was  utterly  impossible 

to  ascertain  with  any  precision  the  fairness  of  the 

tithe,  if  set  out  in  the  swarth  ;  they,  therefore,  upon 

a  re-hearing,  corrected  their  former  opinion,   and 

held  that  the  fair  and  legal  way  of  tithing  cloi^er^ 

like  other  hay,  was  when  it  has  been  put  into  the 

shape  of  cocks. 

Clover,  As  in  th^  case  of  ordinary  grass  (#)»  so  clover  and 

;^J*^  other  .ttificial  grass,  and  tares,  or  vetches,  cut  green, 
and  given  to  aUd  giveti  to  cattle  used  in  husbandry,  pay  no 
h^t^Id^  ^  ^^^  though  according  to  {j)  some  opinions  this 
pay  no  tithe,  eumption  requires  the  aid  of  a  special  custom  to 
Sere  is  not  a  »wpP9rt  it  It  seems  however  available  without 
suffidency  of  reference  to  any  custom ;  but  then-  it  (Je)  is  subject 
nanct.*"**^    to  this  proviso,    that  there  is  not  a  sufficiency  of 

other  sustenance  for  the  cattle,  the  court,  in  a  recent 
instance,  having  thought  it  requisite  to  direct  an 
inquiry  to  ascertain  that  fact.  (1) 

•  ■  ^  ^ 

(h)  3  Anstr.  954.    GwiU.  1489.  CoUyer  v.  Hoires. 
(0  Bunb.  279.    Gwill.  679.  Hayes  v.  Dowse. 
( j)  I)eggc»  P*  ^i*  c*  3.   2  Cro.  393.  Meade  «.  Tburmanuu 
Ik)  Gwill.  1504.    Mantel!  v.  Paine.  ' 


44^ii*****MB*ata 


(1)  This  doctrine  was  much  discussed  ia  tfae-ease  of  Stevens  v. 
Aldridge,  5  Price.  334,  which  was  an  ac^n  under  the  statute  for 
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Dn  Bom  (J)  describes  the  manner  of  sowing,  Rape  seed, 
cutting  down,  threshing,  and  dressing  rape-seed,  « toAe^** 
(which  is  done  before  it  is  removed  out  of  the  field,)  setting  out. 
and  adds,  it  id  usual  for  the  occupier  of  the  land  to 
agree  with  the  tithe  owner  for  the  tithe  of  it  at  so  much 
an  acre ;  it  never  having  been  determined  in  what 
way  such  tithe  should  be  set  out ;  but  that  the  better 
opinion  seems  to  bie,  that  it  should  be  set  cf&t  by 
jneasure  in  the  field  after  it  is  threshed  and  dressed, 
as  most  consistent  with  the  necessary  mode  of  its 
cultivation.  (1) 

The  same  author  reduces  under  this  class  the  Fen*  heath, 
articles  of  fern,  heath,  furze,  and  broom.   The  first  ^"^  ^^ 
of  these  is  ranked  by  Sir  Edward  Coke  (m)  among 
things  freed  from  tithes  by  the  commbn  law,  and     C  ^  ] 
custom  of  the  realm.     But  for  heath,  furze,  and 
broom  (n)  it  seems  tithes  shall  be  paid  unless  the 
party  sets  forth,  and  proves  an  immemorial  custom  or 
prescription,   that  titlies  have  been  paid  of  milk 

(0  3  Ecd.  L.  417-8.  (m)  2  Inst.  652. 

(n)  God.  r^p.  can.  413.    Wood,  Inst.  166.  168.    Gwill.  1028. 
Wolfentan  >o.  Bnigington. 


not  Betting  out  tithes  of  clover  and  vetches.  The  learned  Judge  who 
tried  the  cause^-upon  this  point  directed  the  jurj,  in  eonformity  with 
the  above  doctrine,  to  consider  whedier  there  was  on  the  de&ndapVs 
farm  a  sufficient  quantity  of  other  sustenance,  without  having  recourse 
of  necessity  to  the  green  fodder:  the  jury,  however,  though  it  was 
shewn  that  there  was  a  sufficient  quantity  of  other  food  on  the  &rm» 
found  a  verdict  for  the  defendant.  A  new  trial  was  granted^  and 
the  jury  were  directed  as  before,  but  again  found  a  verdict  for  |the 
defendant.  The  Court  of  Exchequer,  upon  an  application  for  a 
third  trial,  (though  they  under  the  circumstances  refused  it)  ex- 
pressed their  approbation  of  the  law  as  laid  down  to  the  jury. 

(1)  This  doctrine  is  also  considered  1  Wood,  S42,  and  3  Wood, 
73. 243.  where,  however,  there  is  nothing  satisfactory. 
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calves,  or  the  like,  in  respect  of  cattle  kept  on  the 
same  lands,  which  is  a  valid  cause  of  exception.^ 
Another  (o)  common  ground  of  exception  is,  where 
these  articles  are  spent  in. the  parishioner's  dwelling 
house;  but  if  sold,  they  are  tithable.  (1)  Lastly, 
fuxzes  (jp)  used  by  the  husbandman  to  make  pens 
for  his  sheep  pay  no  tithe,  but  (^)  they  are  tithable 
if  cBiployed  for  husbanidry  purposes  in  a  different 
parish. 


Pecuniary 
compensa- 
tion by  act  of 
parliament 
for  hemp, 
flax,  and 
madder. 


By  particular  statutes  a  pecuniary  compensation, 
is  given  to  tithe-owners  in  lieu  of  the  tithes  of 
hemp  (r),  flax,  and  madder  (^),  namely,  five  shillings 
an  acre,  and  so  proportionably  for  more  or  less 
ground  sown  .with  any  of  those  articles,  to  be  paid 
before  they^re  removed  from  off  the  land ;  for  the 
recovery  of  which  money,  the  parson  entitled  shall 
have  the  usual  remedy  allowed  by  law ;  but  this  is 
not  to  extend  to  phargC;  any  lands  discharged  from 
tithes  by  snj  modus,  decimandif  ancient  composition, 
or  otherwise. 


Agistment.         III.  The  nature  of  agistmenUtithe  has  been  before 

in  some  measure  explained.     It  is  sufficiently  appa- 

(o)  1  Cro.  609.  Austyn  v.  Lucas,  8  Vin.  Abr.  591.  GwiU.  610. 
Koffe  V,  Harding,  Gibs.  680.  Danv.  Abr.  t.  Dismes,  f.  597.  For  the 
bouse  is  for  the  maintenance  of  husbandry,  1  Vent.  7b^ 

(p)  Wood,  Inst.  168. 
«  (q)  Gwill.  1022.    Ellis  o.  Fermor. 

(r)  St.  11  &  12  W.  3,  c.  16.  made  perpetual  by  st.  1  G.  1.  st  2. 
c.  26.  f2. 

(<)  St.  31  G.  2.  c.  12.  condn.  by  St.  5  G.  3.  c.  18.  for  14  years, 
and  to  the  end  of  the  then  next  session. 


(1)  As  to  the  plea  of  exemption  on  the  ground  of' home  con* 
sumption.  Tide  post,  1 20. 
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eilitettber*  of  It  itb  dBjtect  dP  tHfe*  gettfertJ  j)tbviri6iih'  6^  C  ^  3 
tfib'sttli^ffe^of'Mt^ard't&e^siktll  fi>f't}i6  settSng'oifC  of! 
tJiffl^'  atod'  cbA'  dfid)^'  rib  gWXiilfl  cff  aietioiii!  ttpbh^ 

Ti«fe'C«yof'{i^tnHsnt^i8  diiedf '  cdmmfeft  ri^t,  J>«««fej»- 
b«cause  llie  grass,  which  is  eaten,  is  dejwre  titfakble^ ' 
and  must  have  pud  tithe  if  left  to  grow,  and  cut 
wlfett'a*rtv<»*a{t  ■mlalniiritv'. 


Wfe'lttvtfUefortf 'seeW,  that'  thilK'riglit  afccnlear'ili'PaytM**^; 
reiJifeetoPthegraai^eliteh,  atadiiOt?'oP  the  impi^ve^  S^tSST 
ni*nlft)fHhe'  catHe;  whetihier  belohgafe  tb"  the  ocicu^  ^d  •»»  i^, 

tHfeftfoTrt;  the-dfetnitodX^Jisftb  be  iriaflfe  agairwt  silfcK' 
octetlpfei*  and  not  ligatftiSf  thfe  dWiielr  ot  the  betets; 
wiethetdbp^tturibi^  oh  grtfe*  giiotltidsf-  (^)  ot* uhdei* 
agrtfedfeilt  forthe^etftagtf  of  a  fifelft'bf  titrtiips  of  the' 
liK6.    Tbi^ is  atgteM;  r«fHef|  aild^  abCOttttnodatiUti  tb  th6 ' 
pstftonita^cmt  it^wtmld1^)b%biirt!ieteometd 
seVehdcMrflerS'of  thetnatHe:  soitte'ofwhomptobWty 
it  would  be  difitetilt  to'a^ettaiD;  which  rtigUt-ldui' 
to  endless  litigation.    All  such  trouble  is  avoided  by 
a  cbmpen^ttit  d^^nd'  %aiinfst  the'o^&n^^'bciaa. 
pfet,  Who^  is  adcoi-dingfly ^  liable,  wHethet'  («)   he' 
odcttpS^  hte  oWn  freehold  lands^  or'ii  ih  piocAseisMt^tt- 

(0  ^Qkm.  1335.  in  BU&  ^i  S^,  ^l^tnli  1  ktMr.  3S2. 

<ii)  2  SaK  656:  in  HMn  v«  WoodsMi.  See  GijfBinAa  v.  Lewes, 
Gwill.  166. 

(w)  fiunb.3.  GWai.  1582;  Unden)rt)od  v.  Gittwn,  9  Vih;  Ab*:  3fc 
Owill.  626-7.  n.  Fbher  v,  Leaman,  notwithstanding,  Owill.  577.  Coe 
«.  Smith,  seems  contra,  inlir.  114. 

(iO'<3Wilt65sr.    K^nThiW  If.  Idel 

(y)  1  R.  A.  656.    FaC^f  9.  Latxg^. 

(2)  I>eg;ge,  p.  ii.  c.5. 
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Secus  where    as  a  lessee*    Thifl^  however,  supposes  the  spot  ^  ^, 
deputdred     ^  private  ground  or  inclosure.    For  {a)  on  the  .oth^«^ 
^^/^°i™on-  hand,  if  the  place  where  the  cattle  are  depa8ture44^ 

an  open  common,  or  commonable  land,  tl^e^demw^ , 
must  of  necessity  be  made  against  the  respeptive, 
owners  of  the  beasts,  because  there  is  no  profit  or 
emolument  forthcoming  to  the  lord,  pr  owner  .of 
the  soil. 


[86] 

Occupier, 
after  the  com 
is  clwed, 
sowing  the 
land  with 
turnips,  is 
liable  to  pay 
aj^tment 
tithe. 


At  the  beginning  of  this  chapter  I  to^k^ocQasion  , 
to  mention,  that  land  which  has  borne  its  annual 
burthen    by  paying   tithes   of  hay    and   com,  is 
for  the   year   discharged    of  tithe    of  agistm^t^.. 
If,    (6)   however,   an  occupier,  after  the  com  is 
cleared,    sows   the    land  with    turnips,   and    then 
agists  the  sheep  of  a  stranger,  or  fattens  his  own 
sheep  and  sells  *them,  he  shall  pay  tithe  for  the 
agistment,  notwithstanding  this  course  of  husbandry . 
meliorates  the  land  for  com,  where  the  soiJ^  is  dry 
and  sandy,  by  which  means  the  parsmi  obtains  in 
the  ensuing  year  uberiares  decimas,  for  (c)  if  the 
turnips  had  been  sold,  and  profit  in  that  way  made 
of  them,  they  would  have  paid  tithes. 


Beasts 
agisted  must 
be  barren. 


As  to  the  beasts  lasted,  they  must  in  general  be 
barren  cattle,  and  yield.no  profit  to  the  parson  to  ^ 
entitle  him  to  this  species  of  tithes ;  though  in  the 
case  last  cited,  it  was  thought  no  bar  to  the  demand, 
that  tithe  of  lamb  and  wool,  of  the  sheep  so  agisted 
on  turnips  had  been  before  received.  So  tithes  for 
tujmpa  dirawn  from  the  ground*  and  given  to  ^sdxy 


(a)  Bunb.  3.  n. 

(b)  Gwill.  537.   Daniel  v.  Tufihall.    Bunb.  314. 
Swipfen  v.  Digby.    Gwill.  606.    Hall  v.  lilu. 

(c)  Gwillt  540.    Bordley  v.  Tims. 


Gwin.  '714. 
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and  milch  cattle^  though  upon  the  £utn  and  mthin 
the  same  parish  in  which  the  cattle  were  kept,  have 
been  held  to  he  due.  (d)    If  a  pasture  is  eaten  with  where  partly 
mixt  cattle,  partly  profitable  to  the  tithe-owner,  as  ^*^^ 
milch  cows»  ewes^  and  Iambs,  and  cattle  used  or  bred 
for  the  plough  or  pail ;  and  partly  barren  and  un- 
profitable,  the  (e)  authentic   and  invariable  rule 
seems  to  be^  that  tithe  in  kind  shall  be  paid  for  the 
profitable,  and  agistment  tithe  for  such  as  are  un- 
profitable; though  Degge  (/)  suggests  a  doubt ' 
whether  if  the  profitable  exceeds  the  others  in  num- ' 
ber,  they  shall  not  exempt  the  rest;   a  surmise  the 
more  extraordinary  from  a  writer  in  general  so  well 
digpoBei  to  the  rights  of  the  church. 

It  appears  then^  that  what  are  deemed  profitable  What  ate 
cattle,  and  for  the  depasturing  of  which  no  agistment  g^y^^ 
tithe  is  demandable,  are  either  such  as  render  tithes 
more  immediately,  (that  is  to  say),  of  their  young, 
milk,  and  wool ;  or  such  as  being  employed  in  works     r  37  n 
of  husbandry,  consequently  augment,  and  indeed 
are  an  efficient  cause  in  producing  those  principal 
tithable  articles,  com  and  grain.     On  (gr)  a  bill,  sheep. 
therefore,  for  tithes  for  the  agistment  of  barren  and 
unprofitable   cattle,    generally,    without   expressly 
demanding  them  for  sheep,  the  court  refused  to 
direct  an  account  for  the  latter,  it  being  the  constant 
practice  in  suits  for  agistment  tithes  to  demand  it 
for  sheep  expressly,  for  l^ey  yielding  lambs,  or  wool, 
are  not  reputed  barren  and  unprofitable;    and  no 
agistment  tithe  consequently  can  be  due  for  them^  ^ 

(d)  Humphreys  t.  Stephen,  Gwill.  593. 
(/)  Gibs.  677.  (/)  p.  u.  c.  5. 

(g)  3  Anttr.  B29.    OwilL  1456.    Tumec  v.  Williams,  I  R.  A. 
642,  Dub. 
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QqJsipn»f^3^t9/tW9j4§ciliP%-in.a  flUiti.  (^  iavwhicfij 
t)]f^  cl#i;a^  wiift  ^liplifijijtly  qoado, .  ife^Wi  d«cFeiidi.  that 

p}^ti#>f9r=  the;  ti^ei  o£  agi«tme^.o^  aU  .s)»Q0|b  k^l^ : 
f<efL.ao4r  clQp9«jk(}r»().<W  the  IfO^Uj  QOcm^rb^iithe. 

£$^fi,/A^  n^t:shfi<'ring;  <^i  ikem  ;  altbougbiifa.  wasc 
in^ffj^t  tlutti  aJU  th^^^.  fr0ni  tiin^  ta  time. sold/. 
or,r9i9£ry)edi,werQ  a^  ofl^.  I'^^tUtoed  bji  ath^ss.  .pyrin ' 
chf^^  by  tbft'  de^ndatit»,  aod  d^a^tured:  ia  tbeuri 
stead   till  the  n^xt  abearidg:  <^,  when  thiyyft^i 
a  full  tithe  in  kind  to  the  impropriators,  or  their 
lem^i.  wbQ  Wiere;  enUM  tQ;  titj»#Jiio£  wxijii  and 
laj¥|))i  tbfi^tjU)§>clMDgieil  for  i^itfqenjt.in,  question;  in.; 
tlvaA.qEiu^:heiiig:  d4?  to  the,  plaintiff  the.  vijcart    Al 
sinul9/f .  (f )  .djgcrep,  \(^as  made)  in  f^vonr  iof tt)i«  idanaiui; 
ii^,  a  .<^Q9  ip;  which  th^  i^e^p  <  h^  b^efi  jbrojagbl:  iobk » 
th[9  parish,  before  sbqaripg  tii»e,  i^  o»e  y^i:,  biife  wld 
[  88  ]     b^fprc^. shearing  time  in^  tl^Q  next:   tbe  clium.waii; 
re^tpd;  on  the  grpwd,  tb^t  the  f^mors^iQ.tbat: 
nQighbPwhood  /ound  it  necf^ary  to  fUd  sheep  .oa  « 
thek'^wnd  to.mwure  it,  cpnpid^ripg  the  inorea^.; 
intb^.  cirop  by  thift  practice,  as  the  pjincipal  gaia. 
froia  ithe  ^boep :  that  they,  were  like^  bea$t9  of  the. 
plQugh»  which  pi^i  no  other  tithe  exci^t  in  the.. 
inpccMe^of  the.  cfjop  produced  hythdir.  lid>oi^»  and, 
thad  thej^e^r. hi^^  Im. share  in.  thia  profit    Itc  waa. 
fsfti^ti  insistesdL  thafc.the  other  profit-arising  froii)^. 


{h)  Gwill.  1048.    Boteman  v.  Aistroppe,  GwiU.  dO$.    Smith  tf. 
Johnson. 

(i)  2  Anstr.  500.    Owill.  1424,  Howes  v.  Carter. 
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•the  ihe^p^  the  woo),  had  'pidd  tttbe^  and  that  «is 
they  hadDtit  t>eeii  in  thb  parish  a  year,  and  ha4  paid 
tfthe  of  a  lyetir'^  woo),  thbt  was  adisclmrge  for  the 
l^holeyear.  But  the  court,  taotWith)»tanfling  these 
8i^iim6ift^  thought  the  former  adjudicatidn  dedi- 
hively  ^governed  the  present  case,  and  decreed  ac* 
cordingly.;  an!d  One  of  the  judges  considered  (£) 
-the  wool<itithe  as  paid  for  the  preiceding  year,  aiid 
that  ab  the  defendiont  had  k^t  the  sheep  for 
•liidf  of  lemcJther  year,  and  {^id  no  tithe,  agistikient 
iidie  most  be  /paid  for  that  time.  So  thatupon  the 
^hole  it  ^^ears,  timt  the  €the  of  agistment  is 
ctdbnldUe  from  the  last  time  of  shearing  the  sHe^'* 
It^Z)  -seems  ^so  due  fox  the  agi^tdienft  of  yearling 
iambs. 

But  (91k)  ^die  of  wool  may  be  due  in  one  parish.  Tithe  of  wool 
and  tfthe  of  agistment  in  another.     As  if  a  man  ^^h,iuttdof 
oocApies  a  farm^  and  lives  iA  the  parish  of  A.»  and  agistment  in 
holds  oth^  lands  quite  distinct  from  the  fiUm,  and 
lio  way  exeimpted  in  the  parish  of  B.,  and  depaAures 
his  sheep  upon  the  lands  in  th^t  parish^  but  isheaht 
them  in  A.,  the  parson  bf  B.  shall  baVe  an  agistmedt 
ttthe^  becadse  h^  hai  iio  other  profit  from  thdse 
sheep.    And  (n)  where  the  plaintiff  as  Sector  of  Lflly 
demanded  agistment  tithe  of  sheep  which  were  shorn, 
and  had  dropped  their  lambs  in  the  adjoining  pairish    {  89  3 
bf  Offley,  thfe  common  fields  where  the  isheep  fed 
lying  VBL  both  parishes,  it  was  bbjected,  that  it  kduld 

(i^)  8ee  Poor  e.  Sbymmti,  Bubb.  31^.  OwQL  713.  h.  Dobmer  o. 
Wingfield,  aoc.  as  to  both  these  points.  Coleman  o.  Barker,  Gilb. 
Eq.  Rep.  231.   Gwill.  665. 

(()  Biinb.  96.    CHrilt.  639.  Baker  «r.  Swaat. 

(m)  Gwill.  1025-6.  in  Ellis  i^  Fermor. 

(n)  Gwill.  1030.  n.  Hatfield  v.  Bawling. 
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be  double  tithing  if  the  defendant,  having  paid  the 
tithe  of  wool  and  lamb  to  the  vicar  of  Offley,  were 
to  pay  agistment  tithe  to  the  rector  of  Lilly ;  yet  the 
court  declared,  that  this  was  an  inconvenience  which 
the  defendant  had  brought  upon  himself  by  not 
shearing  a  proportionable  number  of  his  ewes,  and 
letting  them  yean  their  lambs  in  Lilly.  Bid  if  (o) 
ike  occujpier  of  a  farm  in  ihe  parish  qfA.  prescribe  for 
common  of  pastiare  for  a  certain  number  qf  sheep  on 
landin  the  parish  qf  B.,  on  which  such  sheep  are 
occasionaUy  agisted,  and  that  tithe-wool  or  other 
satisfaction  has  been  immemorlally  paid  to  the  rector 
of  A.  as  often  as  the  sheep  were  shorn  in  that  parish, 
and  that  it  hath  been  the  constant  usage  to  shear 
them  there,  this  is  a  good  defence  against  the  vicar 
of  B.  claiming  agistment  tithe  for  the  time  the  sheep 
were  depastured  in  his  parish ;  though  he  derives 
no  prqfit  as  tithes  from  them,  chiefbf  it  seems,  because 
the  right  qf  common  (wltkh  is  an  incorporeal  here- 
ditamentj  is  legally  reputed  as  part  qf  the  farm,  to 
which  it  is  appendant  or  appurtenant.  Otherwise  it  is 
of  right  of  common  (p)  in^o^,  which  is  annexed  to 
the  person  and  not  to  land,  the  party  entitled  to 
which  must  pay  agistment  tithe  where  the  common* 
able  land  is  situate. 

d^^to  ^-^'^  It  is  to  be  observed,  in  regard  to  the  topic  we  are 
wastes,  &c     now  considering,  that  the  statute  which  I  have  had 

ban^ "^bh^  *^^  ^^'^  continue  to  have  very  frequent  occasion  to 
i^tment  '  mention,  namely,  2  &  d  Ed.  VI.  c.  13.  §  3.  pro- 
wM inSc^  vides  that  persons  having  tithable  cattle  depasturing 

parish  in 

which  the 

owner  dwells.      (o)  Gwill.  1022.  Ellis  v,  Fermor.    See  also  Lambert  v.  Cummin. 

Bunb.  138.    Gwill.  647.  and  mfr.  182. 

(p)  Gwill.  1027. 
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in  any  waste  or  common  ground,  whereof  the  parish 
is  not  certainly  known,  shall  pay  their  tithes  for  the 
increase  of  such  cattle  to  the  person  entitled  to  the  [  90  ] 
tithes  of  that  parish,  or  place  in  which  the  owner  of 
the  cattle  dwells.  The  statute  is  silent  concerning 
agistment  tithe  (by  name  at  least)  for  cattle  so  fed* 
And  Sir  Edward  Coke,  (q)  in  his  comment  upon 
this  act  of  Parliament,  uses  the  same  limits  of  ex- 
pression, observing  that  where  the  king  ought  to 
have  the  tithes  within  the  wastes  or  commons  in  his 
forests  which  are  not  within  any  parish^  this  branch 
gives  the  tithes  of  the  increase  of  cattle  to  the  parson 
of  the  parish  were  the  owner  dwells.  However,  in 
a  case  (r)  as  early  as  the  time  of  queen  Elizabeth,  it 
was  ordered  by  the  court  of  Exchequer  in  reference 
to  this  law,  that  the  tithes  generalbf  of  a  fen  called 
Wildmore,  which  was  not  known  to  lie  in  any  certain 
parish^  should  be  paid  to  the  parson,  or  other  pro- 
prietor of  the  tithes  in  the  parish,  in  which  the  owner 
of  the  cattle  inhabited :  And  it  is  added,  that  if  the 
tithes  have  been  immemorially  paid  to  the  parson  of 
any  particular  parish,  although  it  be  unknown  in 
what  parish  the  moor  or  common  is,  there  they  shall 
continue  to  be  paid  according  to  the  usage.  For, 
by  the  statute,  tithes  ought  to  be  paid  as  they  have 
accustomably  been  paid.  And  (s)  in  tbe  case  of 
the  common  appurtenant  above  referred  to,  this  law 
is  referred  to  by  two  of  the  judges,  as  if  they  con- 
udered  agistment  tithe  to  be  clearly  within  its 
operation  ;  one  of  whom  says,  that  the  provision  for 
payment  c^  tithes  to  the  parson  of  the  parish  in 
which  the  owner  qf  the  cattle  lives,  implies,  that  in ' 


(9)  2  Inst.  651.  (r)  Anon.  Sav.  60.    Gwill..l56. 

(»)  GwilL  1024,  5,  6. 

I  4 


ctrdinary  ^Cpes^  ^ot  in  the  special  case  before  tbie 
cqurt,  wh^re  it  is  known  in  what  parish  such  a 
common  lies,  tithes  are  d^e  to  t;he  rector  or  vicar  of 

*    ^       *         #  •  ,     •  ■  •'         <  T 

.that  parish,  for  .the  cattle  feeding  therem;  and  hfi 
adds,  that  the  determination  of , the  Qoi\se  qf  Lord/s^ 
wh^ch  I  am  now  about  to  mention,  prqcc^^ed  ,upp? 
[  91  3  that  supposition,  mining,  I  apjpi^ehend,  in  th«  ^n^ 
of  the  maxim  exceptio  probat  reguiom^  ^ince  tib^j^ 
determination  forms  anot;her  exception  to  the^en^nd 
principle  of  tithing  where  the  a^ted  lar^  \b  s^tuate^ 
which  general  .principle  .wfus  \1ndersto9d  ,and  pj^^ 
supposed  in  a^uiu^  the  validity  ,of  th^  pajrjticuijy^ 
custom  mad^  the  foundation  of  (jieyiatin^  from  f^^ 
principle  xxx  that  particul^  instance,  "th^  case  jj^ 
was  this ;  there  being  a  large  uniijiclosed  commoi;^ 
lying  between  ai^d  extending  itself  in^p  the  sey^i^ 
Parishes  of  A.  B.  and  C.  find  other  tawns,  the  wh|y- 
bitants  of  which  had  from  time  immeipprial,  in  pr4e^ 
to  avoid  ^i^ltiplicity  of  suits^  permitted  s^  soi^  p/ 
prpipiscuous  int;ercQmmpning  on  ^uch  ppoi^  pasti^re^ 
the  right  was  de,emed  to  belong  to  the  respective 
farms  in  each  town,  fmd  ^ken  to  be  p^rt  pf  thc^^ 
farms,  and  the  owners  of  the  cattle  sp  fed  always 
paid  the  tithes  of  the;n  to  the  par^oi)  of  that 
parish  in  whicif  their  farms  were  situated*  The  ap^ 
pellant  rented  one  farm  in  A.  and  anoth^  in  B,^  and 
paid  tithes  according  to  the  aforesaid  usage  to  th^ 
respective  encumbents  to  those  pari3hes,  fpr  his 
cattle  fed  upon  the  common.  He  also  pccupi^d  iiye 
acres  of  meadow  ground  in  the  parish  of  C,  for  which 
he  set  up  a  ^pdus  or  custpmary  payment  of  two- 
pence an  acre;  and  after  th^t  r^|;e  payment  h^4  \?^^, 


(0  Bro.  P.  B.  278.    GwiU.  604.   Mickleburgh  v.  Crisp.   9  Vin. 
Abr.  43.  S.  C.  Abr. 
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Vfifid^  9T  t^dere4  tp  t^  jteqpgadent,  the  rector  .of 

4l^e;UistHtnentioDed;pwsh.;  jret  as  isuqb  rector  ;he  had 

med  4p  .the  Excheguer  /or  .tithe  herbi|ge  of  this 

Wfi^ow  jgroundf  «)dr^lw  fer  the  tithe  of  ;th^  feed 

pf  the  ,r)3spondeAt'«s  ^f»V^  qn  the  ofxw  comoKKU 

The  court, of  fijocheguer  decreed^  that  l^^defcmdaot 

thetfe^AouId^ccQ^i^t  for  tthe  .modus  or  jcuabamasy 

p^jQdfi^t,  .aod  .should  also  account  for  the(tith^f^ 

hf»  c(M;tle  fed  iugK>n  Ahat  p««t  of  the  conmioD  whioh 

1^/  ijQ  ^e  parish  tpf  G^  ith^e  beiug  proof  ,th«tithe 

cattl?  nere  dtiy&a  mitoo  that  j^apst     £ut  on  (tlase    C  92  ] . 

9fp^  (the  JSou^e  .of  l«md3  reversed  tb^  4eai!ei^ 

hc^ei^tsp  the  custom  tiutt  ^very  fimner  sh^uhi  fMir 

tijthes  to  4^he  rector  .of  the  .palish  in  which  he  Iww 

was  good,  iitUd  the  House  cnrdered  and  ai^uc^eds  tkfit 

the  plaijQtiff '3  bjdl  in  the  <K>urt  of  EKcheqiuer  sbc^dd 

he  dismissed  without-prejudice  to  his  right;  MeordwK 

to  the  modw  for  the  five  ^icres  -of  meadow  ground  m 

Cy  Abe  xespondent's  parish.    This  ^utbosity  mm 

i^jled^pu  4s  m  fowt  hy  on«  ^t  least  oi  the  ju€^es» 

wi^o  ^decided  the  hefose^mentioned  case  of  oooomoia 

appprten^nt.    Th^ese  several  deci^ons  appear  to  he 

profefssedly  huilt  upon  distinct  grounds,  the  one  pro-' 

ceeding  on  the  validity  .of  the  custom ;  the  other  on 

the  le^  a];gpmeQt|  that  the  right  -of  <x>mm<m  was 

part  of  the  fami  to  ^bich  it  was  appurteoanti 

but   iQ   effect  both   4)hese  -conaidBratipas  will   be 

fpWfi^  to  xiontribut^   their  joint  support  to  oaob 

4fsterinmatipn. 

To  jevert  to  beasts  of  the  plough,  or  such  as  are  Cattle  used 
employe^  for  the  purposes  of  husbandiyj  these  (u)  ae^jS"*^ 
by  the  general  rule  of  law,  as  hath  been  already  in-  from  agist- 

(h)  Dcgge,  p«  ii.  c.  5.    ^ufilem  «.  Spencer,  GwilL  746i. 
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ment-tithe,  timated,  are  exempted  from  the  payment  of  dgist- 
S^^wTd©^  ment-tithe.  An  obvious  and[  equitable  restriction  of 
pastured  in  the  rule  arises,  where  the  cattle  are  depastured  in 
wd  SSl  in  ^P®  parish,  and  used  in  husbandry  in  another. '  In 
husbandry  in  guch  case  (»)  they  are  subject  to  this  tithe  in  the 
.  parish  in  which  they  are  depastured.  The  reason  is 
evident,  provided  they  work  in  the  same  parish  in 
which  they  are  depastured,  the  tcberiores  dechmB^ 
which  are  the  eflfect  of  the  labour  falling  to  the  lot 
of  the  same  parson,  who  would  olJierwise  claim  the 
tithe  of  their  pasture,  are  a  satisfaction  for  the  latten 
If  the  cattle  fed  in  one  parish,  labour  in  another,  the 
parson  of  such  other  parish  has  the  benefit;  and  he, 
where  they  are  depastured,  must  have  an  agLstment- 
tithe  of  none.  The  court  in  one  instance  (w)  ap* 
C'  d^  D  portioned  this  tithe  of  agistment  in  conformity  to  die 
above  reasoning.  The  parson  oi  SwilUngUm  sued  in 
the  ecclesiastical  court  for  tithes  of  the  cattle  depas- 
tured in  his  parish.  The  defendant  lived  in  Kippcur^ 
the  next  adjoining  parish,  and  occupied  a  large  tract 
of  arable  land  there,  and  had  besides  forty  acres  of 
meadow  and  pasture,  and  four  acres  only  of  arable 
land  in  SwilUngton.  The  court  of  Common  Reas 
being  applied  to  for  a  prohibition  to  restrain  the 
proceeding  before  the  spiritual  judge,  declared,  that 
if  there  had  not  been  arable  land  in  SmUrngton,  it 
was  without  doubt  that  the  parson  ought  to  have  had 
tithes.  For  the  reason  of  exempting  beasts  of  the 
plough  is,  because  they  are  employed  for  the  im- 
provement of  the  arable  land  in  the  same  parish,  by 
which  the  parson  has  better  tithes  of  the  arable 
land;  but  here  that  reason  would  &il.    In  the  san^ 


(o)  Gwiil.  1 1 10.  in  Bosworth  v,  Limbrick,  Degge,  p.  ii.  c.  5. 
(u?)  1  Ld/  Raym.  129.    Gwill.  1029.  n.  Scoles  v. Xowther. 
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manner^  viheie  a  man  has  wood  in  one  parish^  and 
arable  land  in  another;  if  he  uses  the  wood  in 
making  fences  for  his  arable  land,  he  shall  pay  tithes 
to  the  parson  of  the  parish  where  the  wood  grows: 
but  it  would  be  otherwise,  if  the  wood  were  in  the 
same  parish.  The  same  law  prevails,  where  the  wood 
grows  in  one  parish,  and  is  spent  for  fuel  in  the 
owner^s  house  in  another.  They  then  apply  these 
illustrations  to  the  question  before  them,  whether 
the  ploughing  of  the  four  acres  in  SwiJUngton  would 
excuse  the  cattle  generally  from  agistment  tithe ; 
and  they  held  clearly,  that  it  would  excuse  only 
those  cattle  which  ploughed  the  four  acres,  and  not 
those  which  ploug}ied  in  Kippax.  For  the  parson 
ought  to  have  something  in  lieu  of  the  tithe-herbage 
claimed,  which  compensation  can  be  derived  only 
from  and  out  of  the  four  arable  acres  in  Swillingtan. 
Therefore  a  prohibition  was  granted  quoad  the  cattle 
only,  which  ploughed  the  arable  acres  in  Swilkngton  ; 
and  as  to  the  rest,  the  parson  had  liberty  to  proceed 
in  the  court  below, 

A  similar  principle  obtains  in  respect  to  cattle    [  94  ] 
fwmerly  used  for  the  plough,  but  which  have  ceased  fo^^^**^ 
to  be  so  employed.    For  where  (;r)  the  plaintiff  as  plough  be- 
rector  exhibited  his  bill  in  the  Exchequer  against  one  f^m^^et^e 
defendant  as  executor  of  his  father,  and  in  his  own  they  cease  to 
right ;  and  aigainst  another  defendant  for  agistment  pio^!™* 
tithes  for  depasturing  and  fattening  their  oxen,  and 
other  improfitable  cattle  within  the  rectory ;  and  the 
defendant  the  executor  admitted,  that  he  had  assets 
of  his  testator  sufficient  to  answer  the  demand,  and 


(x)  Sho.  P.  C.  192.    Gwill.  558.    Sttudys  v.  Eastmond.    See  also 
Coleman  u.  Barker-    Gilb.  Eq.  Rep.  !<31.    GwiU.6ed. 
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\hoth  ihe  defendants  admitted,  that  th^  «nd  the 
testator   had  >£itted    oxen    ^pon  their  lands,    but 
allqgedf  tfaEatrsoraerof  tiiem  were  first -used  in  tillage, 
and  afterwardA  fiuttad  when  turned  off  £eom  ihe 
iploifghc;  >the  coivt  ^^decreed  tidie-heybage  to  be  paid 
jbr  ;the  defendants'  .and  the  testator's  ^Ken  and 
>unp£ofil;able  cattle  jaot^used  for  the  j)loi^h,  and  also 
ibr  those  first  used  Ibr  the  ploqgh,  during  tfee4:ime 
tfa^  'werergraeed  and.  fatted  fi^r  sale,  afW^skejy^  wttte 
turned  joff  <fix)m  the  ^plough*     fVom  thi&  'decjfee  «the 
.£unnei»  appealed  to  the  House  of  Lards }  Und  there, 
,as  to  that  paort  of  the  decree  aHicerning  ^e«en  t>iioe 
tused  at  the  j^oiigh,  it  was  amo^g  nmny  Other  >aign- 
ments  insisted  on  thebshatf  of  the  l^p^kmts^  that 
xhere  was^the  .same  season  to  <50litinue  the  (exeiQjHion 
after  the  oattle  had  ceased  to  be  .^  ^npltDyiadft  as 
there  tsould  be  to  <<dlow  it,  durmg  the  intervals  mb&a 
iibeff  did  viot  draw  die  plough.    Ofi  the  oihi^  iM6, 
it  was  mged^  that  the  decree  was  4uppl>rt6d  by  mfetny 
g)nor  neselutioii&k  and  was  contonant  to  reaiseD,  be- 
cause these  cattle,  though  formerly  us^ at  the.pldugh, 
ceased  now  to  belong  it ;   that  when  the  cattle  feed 
wet  order  to  labour^  the  pai^on  hath  a  tettth  of  the 
benefit  thereby  (produced^  brut  when  they  ar^  tumdd 
^ff  to  be  gra£ed  and  fatted  only  for  sale^  it  is  other- 
wise (  and  tlien  tithe  sh&ll  be  paid  for  1h^  herbage 
which  they  eat,  they  being  in  no  respect  beneficial 
[  ^  J     to  the  paiBOn  in  any  other  tithes :   that  this  was  the 
settled  distmction  in  the  court  appealed  from :  Mkd 
u|pan  these  grounds  the  d^cre^  was  Affirmed. 

Horaes  kept  Horses  kept  for  agricultiual  purposes  have  thesame 
ral  m^SIm  exemption,  as  oxen  so  used,  from  agistment  tithe  j  as 
exempt         to  this  point  the  following  case  (^)  recently  occurred : 

(jf)  2  Annr.  498.    OwilL  1424.    Fileweod  «.  Buttda. 
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'^  faafSttiin  qBBBtum  ifereikept .  fa^  the^  deAnipiit< 
Wihki:tfae/paruh  £Darifai8ifiBtq^dw2e,.  andiiireraioeoa. 
siojoallyLalM- pent  to  wurk^  aaQtheixfajm:  oompied^byv 
hitacin.aiuaf^iningi'Pluiabft.    Th^  oourt  decbndi 
that  they  should    have  found  some    d{fficultgK  im 
deciding  the  case,  if  the  horses  had  been  habitually 
SQ)jjUiedi;>  butuaflh  their  being' aent:to  thetother  padsh 
wftt)  OK^j  Qa:m$imudi,  tJiey  clearly  were:  witlkioi  thej- 
geural   exemptiiQti .  im  favour  of:  cattle,  uwedi  ift/ 
hvihBi«ob|r«  (1) 


Farther  (z)  milch  cows,  and  young  beared ifcfeiMUchoowB 
the  plough  or  pail,  as  well  as  those  actually  so  used,  ^^^^^\. 
ace<.eiGeii|ip);ed>frafnitlie:  payment  of.thia  q>ecie8iv  of  plough  lofi 
titjtes^    Nv» («)  isvaaysagiatment  titiiadue  for.  ca4tli^^g^^^^^|J^ 
fed,  and  kilkd.1  by  the  . offciqaer  for  the  use\  of  fai»  uac^ oC.th^ 
famfly.  ill  ithd: sanw  panah.    Thb  plea  of '  home  xsoii'.*  ^^^  ^^ 

(«)  Deggc,  p.iLc  5;    I  Cro.  702.    Owill/215.    Green  t>.  Htin, 
ibid^  144fi.Bi^  1  Ai  A<  646; 

<9^  ].R,A..647.   Deggf,j).ii.c.5..  GwilL86l,    Hel«.v.Bqi|sg^. 
aii4  ibid.  ji.  Robinson  v.  Tunstall.    See  also  Underwood  v.  Gibbon, 
Bunb.  3.    Gwin.  1582. 

(!)  Th^s^d^trb^  w9ft..oi^  of/the  poiBtB  diaeiisBed  in  thsilai^r- 
case  of  Steyenflk<v*Aldridg99  (noticed  ante,  p«  83.)  where  the 
defendant  had  employed  the  horses  used  in  husbandry  in  towing 
baiges*  The-  court  .were  of' opinion  upon  that  point,  that  sending- 
the  husbandry  horses  occasionally  to  this  work,  would  not  deprive 
the  defendant  of  his  privilege  of  exemption,  for  thesa  is  no  feroier 
who  does  not  employ  his  teao.  on.  other  Jobs^  besides  his  owttffarnfi 
work,  incidentally.  It  seems,  however^  that  the  Juries  wem  as.little 
warranted  in  coming  to.their  conclusions  in  hyfMt  of  .the  de£»i»dftn|t 
upon  this  point,  as  upon  the  other ;  as  it  was  proved  that,  upon  the 
fiulttrtTof  a  person  who  had  kept  horses  for  the  purpose  of  towing 
biuge»-eft  the  river,  the  defendant  had  bought  hisstock*  of  linrses, 
an4,  t^k«^i  up  :th«i.  bui|ipe9ft  of  Jesting  tkm  0ul^foB  tMt  purpose,!  mi 
which  they  were  more  froqw{n|^,einpb>y0d:tkan  on  (the. finpU' 
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sumption  'is  a  very  common  excuse  66m  paying ' 
tithes  b£  different  kinds,  extending  to  h  variety  of 
articles^  bub  not  of  itself  available  to  procure  an 
abatement  as  to  the  great  predial  tithes  of  com 
and  hay.  (1) 

So  deer  and       Another  head  of  exemption   arising  from  the 
cooeya.         description  of  the  animals  fed  is  the  case  of  those  (b) 

which  are  ^(B  Tioturce^  (see  infr.  14p6,)  as  deer  and 
coneys ;  for  the  pasture  of  which  no  tidie  is  payable, 
at  least  without  a  special  custom  to  create  such 
liability. 

r  96  3  Lastly,  according  to  various  authorities  (c)  £^#- 
Saddle  horses  m^^if  (f/^  ^  ^ot  due  Jbr  saddle  horses  kept  for  ike 
^e^'ptt.  amef'spkasure  or  convenience.  It  is  difficult  to  find 
sure  or  con-    ^ny  reasonable  dr  stronir  nound  of  distinction  be- 

vemencey  ex-  o  o 

empt— Qii.     tween  saddle  horses  kept  for  pleasure,  and  coach- 
as  to  coach-    horses  merely  as  such.    Yet  in  a  case  (d)  in  which 

the  defendant  had  agisted  both  Ms  saddle  and  coach 
horses,  and  admitted  indeed  in  his  answer,  that  he 
had  occasionally  employed  them  to  fetch  coals  and 
draw  manure  on  lands  occupied  by  him  in  another 
(as  it  se^ns)  adjoining  parish,  the  decree  was  to 
account  for  the  tithe  of  agistment  of  the  coach- 
horses  and  other  barren  and  unprofitable  cattle. 
The  admission  in  the  answer  could  only  avail  accord- 

(h)  2  Inst,  651.    Degge,  p.  ii.  c.  5.    Wats.  C.  L.  f.  457. 

Xc)  Degge,  ibid.  1  Bui.  171.  GwUl.  1571,  2.  Polhill  v.  May. 
1  Ventr.  236.    Bunb.  3.    GwilL  1582.   Underwood  v.  Gibbpn. 

(d)  Gwill.  899.  Thorpe  v.  Bendlowes,  3  Bum,  Eccl.  L  420. 
S.  C. 


(1)  See  this  question  of  exemption  on  the  ground  of  home  con- 
sumption, particularly  considered,  post  120.  n. 
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ing  to  a  judicbl  qpinian  before  adverted  to^ 

the  horses  had  been  habitually  so  used  out  of  the 

precincts  of  the  parish.    Bum,  in  his  report  of  the 

case,  says  *'  the  court  were  unanimously  of  opinion^ 

**  that  coach-horses  were  liable  to  pay  tithe  of  a^ist- 

'<  menf    But  it  does  not  appear,  that  any  difference 

was  adverted  to  between  thern^  and  saddle  horses, 

the  exemption  of  which  is  so  well  established }   so 

that  some  doubt  may  still  perhaps  be  entertained  as 

to  the  general  liability  of  coach-horses  to  agistment- 

tithe,  though  a  question  so  likely  to  occur.    This 

appears  to  be  the  only  case  in  which  the  point  wa9,  * 

at  ail  dbcussed,  and  perhaps  not  veiy  fuUy  in  this 

instance;    at  least,  the  arguments  have  not  been 

transmitted  to  us.   In  a  much  older  suit  (e)  instituted 

against  an  inn-keeper,  who  depastured  the  horses  of 

travellers,  for  which  there  was  no  customary  pay*  . 

ment»  the  court  were  in  doubt  what  decree  to  make  . 

for  a  certain  rate  to  the  parson,  it  not  being  fixed  by  , 

usage,  and  they  conceived  that  they  oiight  to  aUow  -. 

two  shilUngs  in  the  pound  on  the  annual  vahie  of  the 

land,  that  is,  the  tentii  of  such  value ;  but  they  agreed     r  97  i 

clearly,  that  tithes  were  payable  for  the  herbage  * 

eaten  by  travellers'  horses,  and  that  it  was  so  payable 

by  the  occupier  of  the  lands.    In  those  days  the 

practice  of  travelling  with  post  horses  had  not  com* 

menced.     At  present^  I  apprehend,  an  innjf^per 

and  post-master  would  be  liable  to  pay  tithes  for  the 

herbage  eaten  by  his  own  horses  kept  for  hire,  and , 

agisted  by  him  cm  land  in  his  own  occupation,  *  or 

where  he  has  common  of  pasture. 

(e)  Hard.  35.     Gw!^.  502.     Guilbert  v.  EYensl^y^  I>egge»  p.  ii. 
c.  5.    Wats.  C.  L.  f.  455»  6. 


&f'  llMof'Kakt:  CiTA*.  IV; 

In  what  Ih*theUtflfcit*d'case^)^ittti'«rfttfcted^^ 

ftcdoriTto    ciWdidferatidii  of  irtief^imtfer  df  refceMnj^sCatisfSictioii' 
to'^"^''toit  f»  tithe  or  agisttnent ;'  what  isjtistly  and'trtdjr  dbe^' 
iMief*   ^  i*  th^  tbnth  part*  of  the  gf^sr  eateit;  but  tfir'iii*^ 

scio^y  pefisiblei:o  be  ascertained.    Deg^'  (J^  calls 
it^with  Itos  accirracya'tfenth  part  of  the*  yearly  vrifae 
oPtiiegrotrnd  80  d^astored,  which  is  rather  a  modi^ ' 
of  appreciation  substituted'for  conVettience,  than  th<? 
reid  %ttbject  of  demand.    Ife*  adds,  that  commDnly^ 
a-twetttietitt*  part  isr^tccepted ;  awi'tKat  ih  thisj^  as  iit 
aH'other  tithes,  thecustom'  and^  usage*  of  4iie  place  is 
tof'bfe  observed.    Sftxce;  howe^r,  that  author  wrote; 
it*lms  beert<^)  detemfined  that  a  modusor  custbrnary' 
p^^ent  of  one  shilling  in  the  ptmhd^  (that  ik;  a' 
twentieth  part/)  for  pasture;  according  to  thevaltie' 
of  the  land,  is  a  void  modus,  as  ii^  also  a  modiis  of 
on6^riiiilihg*in  liiepoundy  according'to  therehi;  th'e^ 
same'being  (as  Bum  rem£erks)'no  other  than  p^ment' 
of^art  for  the  whole.  Watson  {H)  seems  to  dfkinguish 
between  the  occupier's  own  cattle,   and  those- of' 
stirangers^   liiyihg*  it  d6wii  that  w?iere  there  ife  no 
spedal;  locaPcttstonr;  tfie  tefrtb  part  of  the*  m6ney*t6- 
[  98  ]     be^^recelved'fbr  the  agistment  Xmeariing  of  the  cattle 
ofguesrt!*)  is^to  Be  •  paid* 'to  the  parson,  anrf' then 'Ke^  * 
adife,  thatlitHes  df  barreA'  catde, 'bywKch  lie  mu 
mean  ihe  occupier's  own  oattl^;  are  due  of  common 
rights  accmfog  to-the^ahferdfthe«%nd,  ^ftfei'^^^ 
rateoft^O'iMIKhgsfin^he  pound;  btecause'sucfi/tifhei;^^ ,, 
cannot  be  otherwise  valued  or  accounted  fori  bvtfbe  :^ 
aditiits^  titac  by  custom  lor ^  prqscfi^idflr 'Buih<  titlvei  ^ 

(/)»egge,p.ii.e.5.  '  .  ->     *^r    f    V  i-  ;.; 

[g)  Barii.  20.     Siittth  #.  IMoitf^   -fiiitdh  174.     Httrristm'^v/^** 
Sharp;  3  Bum.  BecL  E.  448:         '^   ^  "  '         '      -^  ''■''^  **  *'•'  -  ' 
(4)  yfwmm,  C.  U  An.  '  -     -       '  '  >r  i/..  »^- 
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may  be  paid  in  another  manner,   as  by  the  acre* 
Where  no  such  custom  obtams,  it  may  be  difficult 
to  suggest  and  adopt  a  better  or  more  convenient 
mode  of  valuation  than  this  of  two  shillings  in  the 
pound,    or  a  tenth  of  the  rent   or  value  oS  thev 
land ;    a  rule  which  appears  (i)  to  have  generally 
prevailed.    But  (j)  whether  even  this  criterion  be    < 
perfectly  just,  may  perhaps  be  questioned,  because 
the  quantum  of  the  rent  is  not  in  the  conusance  of 
the  parson  }  and  because  as  to  the  value  of  the  land 
he  ought  not  to  be  under  a  necessity  every  year  of 
trying  that  fact  on  any  difference  between  him  and 
his  parishioners,  at  the  peril  of  costs. 

IV.  fVood  has  been  stated  not  to  be  tithable  of  Wood. 
common  rights  and  consequently  may  seem  not  to  Tithes  %n 
belong  to  the  present  chapter :  I  shall  briefly  discuss  nIon*iaw^of 
this  point    In  (k)  or  about  the  seventeenth  year  of  all  such  wood 
the  reign  of  Edward  the  third,  a  canon  was  made  at  iScted ^by^thc 
a  provincial  council  under  Archbbhop    Stratford,  statute  of 
that  tithes  should  be  paid  oi  syha  coedua.    Hence  (/)  ^£.  3^0.3! 
it  is  argued^  that  if  the  tithes  of  wood  had  been  due 
of  common  right,  for  what  purpose  was  that  cimon     C  99  ] 
passed  ?  It  may  be  answered,  that  the  canon  ouirht 


(t)  Bunb.  1.    Smith  o«  JohiiMMiy  so  decreed  Hawkiiis  o.  Joyce, 

wg.  ot  Johnaoii  v.  F!rehr«oe«  QwSL  MO.  though  in  the  priocipel 
there  veported  !«•  6d.  oiiljr  in  the  pound  on  the  lent  was 
rfbired,  but  on  whet  groiuid  dooi  not  appear. 

(»  See  GiviU.  587.   Slartnp  v.  Dod^dge. 

<*)  Deg^p.  ll.e.4. 

(l)4Med.344.  QvfiU.  557,  in  Hides  o.  Woodeson.  SeeBiinb. 
fl.  OwQI.  ns.  Jeidttie.Colle|k  tithes  are  due  of  fyleae«diMi  by 
te  kv  of  Snghnd.  Bo^jhteo  n,  Hnsder,  1  Baraud.  71.  But 
the  reporter  is  of  tiltleevBdit  See  hemver  GwOl.  156  J .  Knighte. 
Hshey,  eeasajng  to  invlj,  that  wood  is  nahMiger  eupposed  to  be 
tIAaUa  hj  enaleM  only. 
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perhaps  to  be  considered  as  declaratory,  and  not 
introductive  of  a    new  regulation,  the  term  used 
being  ^^  declaramuSj'^  not  **  statidmus  i**   so  far  the 
reasoning  appears  not  to  be  conclusive.    Then  it  is 
added,  that  there  was.  a  petition  in  parliament  that 
same  year,  which  (m)  petition  was  couched  in  the 
following  terms ;  **  the  commons  pray  that  no  man 
**  be  drawn  in  plea  in  court  Christian  for  the  tithes 
^*  of  woodf  or  underwood f  except  in  places  where  such 
^Uithes  have  used  to  be  paid.     Answer,  let  it  be 
^<  done  of  this  as  it  hath  been  4one  heretofore.''    But 
in  stridtness  this  only  proves  that  (»)   there  were 
districts   (as  the  wealds  of  Kent  and  Sussex)   in 
which  by  custom  no  tithe  of  wood  was  or  now  is 
payable,  and  that  therefore  a  county,  or  a  hundred, 
not  (o)  a  parish,  or  a  few  contiguous  parishes,  may 
prescribe  for  that  exemption.     Lastly^   as  to   its 
being  (p)  urged,  that  where  tithes  are  paid  for  things 
which  yield  no  annual  profit,  they  must  be  due  by 
custom.    Lord  Hardwicke,  C.  has  declared,  that  at 
common  law,  and  by  general  rights  copse  wood  or 
underwood  is  subject  to  tithe,  because  from  the 
nature  of  it  the  law  takes  notice  that  it  is  to  be  cut 
and  let  grow  again  in  soine  certain  course,  though 
that  renewal  be  not  annual.      However,  therefore, 
the  point  was  formerly  understood,  we  may  now,  it 

(iw)  Gwill.  3. 

(n)  It  seems  so  understood*  Degge,  p.  1 1 .  c.  4.  near  the  end.  See 
Russell  V,  Partridge.    Gwili.  270. 

(o)  3  Anstr.  702.     Gwill.  1442.    Nagle  v.  Edwards,  Gwill.  l/i09. 

15 II .    Mantle  v,  Paine ;  nor  a  Town  **  of  Wood  or  any  other  Hthe^^ 

2  Inst  645.  nor  a  Liberty  of  what  extent  soever  it  may  be,  GrwilU 

373.    Johnson  v.  Bois,  without  specifying  any  kind  of  tithe  in  par* 

ti^lar, 

(p)  4  Mod.  344.  Gwin.  557.  See  also  Soby  v.  Molyns,  Gwill, 
134. 
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seems,  conclude  on  this  high  authority,  that  of  all 
•  such  wood  as  is  not  protected  by  the  declaratory 
statute  of  sylva  ccediLa,  tithes  are  due  at  common  law, 
and  by  general  right,  (jq) 

It  is  observable,  that  this  (r)  statute  45  E.  3.  c.  3.,     [  100  3 
which  passed  in  the  (s)  then  customary  manner  of  Enactmeut 

*^  ^  ^  •'  and  authonty 

enacting  laws  by  petition  and  answer  thereupon,  was  of  the  sutute 
questioned  by  the  clergy,  who  pretended  that  it  did  ^^^ 
not  pass  as  an  act  of  parliament,  but  only  as  an  (t)  ordi- 
nance, and  consequently  not  binding.     However  (u) 
a  variety  of  reasons  have  been  urged  to  demonstrate, 
that  it  is  entitled  to  be  consid<ered,  and  always  has 
been  considered,  as  an  act  of  the  supreme  legislature, 
before  (y)  the  enacting  of  which  much  controversy  . 
had  prevailed,  and  divers  petitions  had  been  exhi* 
bited  in  parliament  relative  to  this  subject.     But  the 
question  has  been  long  at  rest,  and  the  statute  with 
its  judicial  interpretations  has  continued  to  be  the 
rule  of  decision ;    having  {w)  in  the  forty-seventh 
year  of  the   same    reign  received  a  parliamentary 
confirmation ;     nor  do  the  clergy  appear    in    any 
degree  to  have  shaken  it  by  the  subsequent  petitions 
which  they  continued  to  present.    For  as  to  (jv)  the 
resolution  or  ordinance  referred  to  in  the  beginning 
of  this  chapter,  whatever    credit   is   due   to   tha^ 
entry  (y),  it  contains  nothing  repugnant  to  the  above- 


{q)  GwiU.  828.    Walton  u.  Tryon, 

(r)  Degge,  p.'l  1.  c.  4.  (•)  1  Vin.  Lect.  25. 

(0  \  Vin.  Lect.  21.  («)  Dc^ge,  p.  1 1 .  c.  4. 

(v)  2  Inst  642.  (w)  2  Inst.  643.  GwiU.  5, 6,  7. 

\x)  Gibs.  t.  4XX.  c  3.  F.K.B.  119.  2  Leon.  80.  In  tke  last  book 
it  seems  supposed  prior  to  the  statute  of  sylva  cadua^  though- fixed, 
i  Inst.  645.  so  late  as  7  R.  2. 

iy)  2  Inst.  645. 
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mentioned  statute,  which  (z)  is  treated  as  declaratory 
merely  of  the  antecedent  common  law. 

Effect  of  it.        By  this  statute  then  of  ^ha  casdua  it  is  in  effect 

Grom  or  great  declared,   that  gross  or  great  wood  of  the  age  of 

twenty  years  '^enty  or  forty  years,  or  of  greater  age,  is  exempt 

grow&  ex-      from  the  payment  of  tithes.    The  act  is  very  ably 

*"***■  expounded  by  Lord  Hardwicke,  C.  in  giving  judg- 

[  101  ]     ment  in  a  {a)  cause  instituted  chiefly  for  an  account 

and  satisfaction  of  and  for  the  tithes  of  the  loppings  of 

ancient  pollard,  oaks,  and  ashes,  and  for  the  liHe 

account  and  satisfaction  of  and  for  as  well  the  bodies 

Treesdeemed  of  the  trees  as  the  tops  of  beech  wood :  First,  as  to 

gross  wood     what  shall  be  deemled  otoss  wood  ;    this  is  explained 

are  by  com* 

mon  law,  oak,  to  mean  such  trees  as  are  (V)  timber  by  the  common 
ash,  aod  elm ;  j^^  throughout  England,  namely,  oak,  ash,  and  elm ; 

beeches  and  or  such  as  are  timber  by  the  established  custom  and 
other  trees,     reputation  of  the  country,  which  may  be  the  case  of 

beeches  and  other  trees,  but  not  to  include  trees 
occasionally  used  for  slight  repairs,  like  (c)  hornbeam 
or  maple;  the  subsequent  application  after  felling, 
without  proof  of  such  custom,  not  deciding  the 
tithable  quality  of  the  wood. 

Of  such  tim-  Of  all  such  timber  trees  as  I  have  just  described, 
ber  trees  no  being  of  the  age  of  twenty  years  or  above,  and  there- 
either  for  the  upon  being  privileged  by  the  statute,  no  tithes  are 

bodies*  bar1c» 
lops,  or  tops; 
unless  fraud.        ^^>^  2  Inst  642.    GwiU.  831.  in  Walton  v.  Tryon, 

(a)  Gwill.  827.    Walton  v.  Tryon. 

(b)  3  Vin.  Lect.  28.   Degge,  p.  1 1.  c.  4.    I  Inst.  53.  a. 

(€)  GhHrill.  829.  pi.  470.  Soby  v.  Molyns.  Howd.  470.  GwiiL 
133.  Degge,  p.  11.  c.  4.  241.  &  2  Inst.  643.  amtrai  butseeOwill. 
832.  There  can  be  no  doubt  hornbeam  is  not  timber  by  the  general 
law,  though  it  seems  it  may  possibly  be  so  by  custom.  See  also 
2  P.  Wms.  606. 
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payable  either  of  the  bodies  {d),  bark,  lops,  or  tops, 
for  whatever  use  (e)  they  are  cut,  with  the  exception 
of  those  instances  in  which  a  fraud  is  actually,  or  may 
probably^  be  committed  on  the  parson.  This  excep- 
tion is  illustrated  by  a  decision  of  LordHardwicke,  C. 
who  held  that  if  (y*)  a  man  has  a  wood  which  is  pro- 
perly a  copse  wood,  with  a  few  timber-trees  in  it,  of 
above  twenty  years  growth,  and  when  he  cuts  the 
copse  wood  he  makes  a  few  loppings  of  these  trees, 
and  binds  them  up  promiscuously  together,  so  as  it  is  [  102  ^ 
almost  impossible  to  distinguish  and  separate  the  one 
from  the  other,  the  parson  may  demand  tithes  of  the 
whole.  But  then  he  must  shew  the  special  matter,  that 
the  timber  was  so  intermixed  that  he  could  not  do 
otherwise ;  and  this  is  right,  because  it  was  the  owner's 
fault  On  another  occasion,  the  like  considerations 
were  apparently  carried  to  more  unqualified  conclu- 
sions :  For  according  to  what  is  judicially  laid  down  in 
one  of  our  old  (g)  reporters,  if  woods  consisting  chiefly 
of  timber  trees,  with  bushes  and  underwood  inter- 
mixed, are  cut  down  and  made  into  faggots  promis- 
cuously, it  not  being  i^ortli  While  to  separate  the  one 
species  from  the  othei^,  die  timber  treies  ^hall  privilege; 
the  whole ;  but  if  the  woods  are  triostly^  6f  Mttms 
and  different  sorts  of  upderwood,  and  here  and  there 
sparsim  grows  an  oak  or  other  timber  tree,  and  all 
are  cut  down  and  made  into  faggots  indiscriminately. 


(d)  Doct.  &  Stud.  dial.  ]  ] .  c.  55.    11  Co.  49.  a. 

(e)  Though  Bunb.  99.  n.  cite»  cases  contra. 

(/)  Gwill.  837,  8.  Lord  Uardwicke  cites  1  Cro.  347.  Buckhurst 
V.  NewtoD»  n.  ftid*    If  the  case  should  be  thought  not  /uUy  to  cooie 
up  .^  a}l  fqr  vhy:h  it  is  adduced,  the  doctrine  may  well  rest  upon  his 
Lqrd^hip's^c^wp  high  authoiity,  the  report,  of  the  principal  case  uij 
GvpXif  hei|}g.^e^  from  a  maaivKnript  belonging  to  the  family./     .  ^^ 

4g)  4$.  JiCOQu,  79r   Daws  v.  MoUins.    But  see  the  caajB  as  cite^  ipi 
Buckhurst  v  Newton»  1  Cro.  347.  and  GwilL  529.  Tumtr  v.  Sij^t^*  r 
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the  whole  is  to  pay  tithes.  This,  I  believe,  was  the 
origin  of  the  doctrine  of  making  the  major  part  the 
criterion  of  the  whole,  which  is  adopted  by  (K) 
several  compilers  on  this  subject,  though  Dr.  Bum 
says  it  can  only  be  an  argument  of  convenience,  and 
cannot  in  any  respect  alter  the  nature  of  the  tithe. 


Timber  trees, 
having  once 
obtained  such 
exemption, 
retain  it 
though  they 
become  dry 
and  rotten. 


[103] 


Timber  {%)  trees  of  above  twenty  years*  growth, 
having  once  acquired  exemption  from  tithes,  retain 
it,  though  at  the  time  of  felling  they  are  become  dry 
and  rotten,  fit  only  for  firebote  or  fuel,  and  not 
to  be  used  for  the  purposes  of  timber,  such  being 
called  dotards :  and  though  of  late,  they  may  have 
been  lopped  once  in  every  seven  years,  as  the  bodies 
are  privileged,  so  are  the  branches.  In  a  case  not  (J) 
long  subsequent  to  that  in  which  the  above  resolu- 
tions were  pronounced,  the  court  again  held,  that 
the  boughs  of  timber  trees  above  twenty  years  growth 
were  not  tithable,  notwithstanding  the  decayed  state 
of  the  parent  tree  :  but  that  although  of  a  tree  being 
once  of  twenty  years'  growth  and  never  having  been 
lopped,  and  then  after  the  twenty  years  being  lopped, 
every  ten  or  every  seven  years,  tithes  were  not 
payable  for  the  lops  ;  yet  if  a  timber-tree  is  lopped 
btfore  it  is  of  twenty  years'  growth  (Ar),  and  after- 
wards it  is  lopped  every  ten  or  seven  years,  tithes 

(h)  Gibs.  t.  XXX.  c.  3.  667.  Ayl.  par.  j.  can.  [505,  6.]  Degge, 
p.  1 1.  c.  4.  3  Burn,  Eccl.  L.  433.  But  see  1  Sid.  300.  Hawes  v. 
Cornwall.    Gwill.  833. 

(t)  1  Cro.  477.  Ram  v.  Patenson.  Gwill.  833.  Mo.  908.  GwUl. 
542.  Biggs  V.  Martin^  contr.  But  seeGwiU.  834.  See  also»Wither-< 
ington  v.  Harris,  Gwill.  584. 

ii)  Mo.  908.    Broke  v.  Rogers.    Gwill.  833. 

{k)  But  what  if  it  ceases  to  be  lopped  for  twenty  years  8ucce»* 
sively?  It  is  said  to  become  timber,  and  privileged,  1  R.  A*  MO. 
^^g^  p.  1 1.  c.  4.  tanien  qutere*    See  Anon*  Gwill.  -165. 
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shall  be  paid  of  such  lops,  because  it   had  never 
acquired  the  privilege. 

These  decisions  had  the  ratification  of  Lord  Hard-  Germlns,  or 
wicke,  C.  in  his  judicial  argument  on  the  occasion  ^^h**^ow 
above  alluded  to.     But  we  find  (J)  him  contradicting  from  the  root 
one  part  of  the  positions  of  Sir  (m)  Edward  Coke,  ber^trees, 
which  on  this,  as  on  other  subjects,  have  in  general  liable  to 
had    the   sanction  of  subsequent  determinations ; 
namely,  that  tithes  shall  not  be  paid  for  the  germins 
or  branches  which  grow  out  of  the  roots  of  felled 
timber-trees  of  what  age  soever,  for  that  the  root  is 
parcel  of  the  inheritance.  (1)     The  contrary  rule  (n) 


(0  GwiU.  832.  '  (m)  2  In&t.  643. 

(n)  Wood  growing  on  stubs,  or  stems,  is  tithable»  GwilL  529. 
Turner  v.*  Smith. 


(T)  This  point  has  been  since  twice  agitated,  and  Lord  Hard- 
wicke  i  opinion  seems  fully  confirmed— first,  in  the  case  of  Lewb  v. 
Snell,  in  the  Exchequer  in  1811,  cited  4M.  &S.  133.  where  the 
question  was,  whether  wood  above  the  age  of  twenty  years,  growing 
from  stools,  was  exempted  from  dthe ;  and  the  court  held  that  it 
was  not*  and  made  a  decree  referring  it  to  the  officer  to  take  an  ac- 
count of  what  germins  were  cut  by  the  defendant  from  stools  of 
trees  above  twenty  years  growth.  The  other  case  was  an  action  for 
not  setting  out  tithes  of  coppice  wood,  denominated  black  poles, 
growing  principally  from  old  stools,  the  trees  .of  which  had  been 
above  twenty  years  growth  before  they  were  cut  down,  and  the  black 
poles  also  all  exceeded  that  age.  The  jury  had  found  a  verdict  sub- 
jecting them  to  tithes,  and  the  court  of  King*s  Bench,  upon  a  metion 
for  a  new  trial,  held  them  to  be  not  so  clearly  entitled  by  stat.  45 
£d.  3.  c.  3.  to  exemption,  as  to  make  the  verdict  wrong.  The  court 
said,  that  the  statute  does  not  import  to  exempt  all  wood  of  twenty 
or  forty  years  growth,  but  such  only  as  comes  under  the  denomina- 
tion of  "  great  wood,"  or  "  gros  bats.**  That  two  things  must  con- 
cur to  exclude  or  privilege  wood  from  a  liability  to  tithes,  viz. —  its 
being  of  the  specified  age  of  twenty  years  or  more,  and  its  being 
gros  bois.  That  the  exemption  necessarily,  and  by  legal  consequences^ 
embraces  whatever  constitutes  a  part  of  the  gros  bois,  or  Umber  of 

K  4 
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his  Lordship  represents  as  having  since  prevailed, 

because  great  part  of  the  copses,  or  underwood  of 

the  kingdom  are  germins  from  such  stools  of  timber* 

trees;    and  the  opposite  doctrine  would   deprive 

the  clergy  of  tithes  of  many  underwoods.    Then  to 

the  question,  what  is  the  difference,   whether  the 

germins  grow  from  the  stools  of  trees  entirely  cut 

down,  or  from  the  tops  of  trees  that  have  been  only 

headed  and  lopped  ?  H^answers,  that  in  the  first  case 

[[  1(H  3    there  is  no  tree  remaining  whence  they  may  derive 

Oaks  which    the  privilege ;  in  the  other  there  is.    As  to  the  oaks 

toppedTand    ^^  question,  he  admits,  that  if  they  were  topped,  and 

made  pollardfl  made  poUards  before  they  attained  the  age  of  twenty 

att^ed  Se    7^^  ^^^  ^*ve  continued  to  be  lopped  in  the  course 

age  of  twenty  of  falls  ever  since,  they  will«4>e  liable  to  tithes. 

Jl^i  lAve     Therefore,  this  being  a  question  of  fact,  when  he  came 

been  lopped   to  the  decree,  he  offered  the  plaintiff  an  issue  for  a 

will  be  liable  j^fy  ^  determine,  namely,  whether  these  trees  were 

to  tithes.       lopped  before  twenty  years'  growth,  or  not.    As  to 

the  demand  for  tithe  of  beech  wood,  it  not  being 
disputed,  but  that  it  was  above  twenty  years'  growth ; 
he  said,  that  also  then  depended  upon  the  question  of 
fact  whether  beech  be  timber  by  die  custom  of  the 
country ;  and  his  Lordship  thought  the  terms  of  this 
issue  should  be,  whether  by  custom  used  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary, 
beech  trees  growing  within  the  parish  of  Mickleham, 


the  requisite  age ;  but  it  will  not  comprehend  that  which  never  made 
a  part  of,  or  co-existed  with  the  gros  bois  of  the  due  age.  That  it  there* 
fore  did  not  comprehend  the  germins  which  sprung  from  the  tree, 
and  are  cut  before  it  was  statutably  gros  bois,  nor  the  wood  which 
grew  from  the  stool  on  which  the  gros  bois  once  stood,  but  stands  no 
longer,  which  was  the  case  with  the  black  poles  in  question ;  nor  the 
germins  which  sprung  from  the  root  of  what  was  once  the  root  of 
jfTOf  hois.   Ford  v.  Racster,  4  M.  &  S.  130. 
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of  which  the  plaintiff  was  rector,  are  and  have  used 
to  be  deemed  timber.  This  might  be  found  accord* 
ing  to  the  truth  of  the  case,  and  confining  it  to  the 
parish  would  prevent  any  difficulty  in  respect  to  the 
precise  limits  of  the  place :  indeed,  to  direct  the 
oiquiry  through  a  wider  district  might  be  productive 
of  contrariely  as  well  as  uncertain^.  A  third  issue 
not  relative  to  this  species  of  tithes  was  proposed  to 
the  p]ainti£^  to  elect  whether  he  would  try  it  or  not, 
who  having  finally  waived  trying  any  of  the  issues, 
his  whole  bill  was  dismissed,  but  without  costs.  This 
judgment,  and  the  arguments  contained  in  it,  embrace 
the  most  material  points  in  the  law  concerning  the 
tithe  of  wood. 

There  is  a  short  note  of  a  (o)  case  in  an  old 
reporter,   simply  stating,  that  young   oaks  under 
twenty  years*  growth,  apt  for  timber  in  time  to  come, 
shall  not  render  tithes.    It  is  difficult  to  conceive 
what  could  have  been  in  controversy  on  this  occasion :    [  105  ] 
if  lopped  under  that  age,  they  were  always  deemed 
tithable.    The  same  is  the  case  of  acorns  from  oaks 
of  any  growth.    Ash  and  elm  are  upon  the  same 
footing  as  oaks,  and  so  are  such  trees  as  are  timber 
merely  by  the  reputation  and  custom  of  the  country. 
Therefore  ( p)  it  has  been  decided,  that  billets  and  Where  trees 
faggots  were  exempt  from  the  payment  of  tithes,  for  J|7pec^  L 
that  the  same  were  cut  from  trees  of  above  the  bedenomi- 
growth  of  twenty  years  before  they  were  made  pol-  ^Te  com  wfli 
lards,  without  discriminating  between  oaks  and  other  presume  they 
timber  trees ;    and  where  the  trees  are  clearly  of  a  twenty  yean 
species  to  be  denominated  timber,   the  court  has  p>wtQ«  ^^ 

^  less  the  plain* 

ti£f  proves  the 

(o)  Wray  v.  Clench.    Mo.  908.  contrary. 

(p)  Gwill.  84.    1  Morden  v.  Knight. 
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decl&red  (q)  they  would  presume  the  trees  to  be  above 
twenty  years*  growth,  unless  the  plaintiflT  demanding 
tithes  proves  the  contrary. 

Beeches,  Xhe  tithes  to  which  the  quality  of  timber  is  most 

horse-cbes-  commonly  ascribed  by  the  custom  and  reputation  of 
nuts,  limes,  places  in  which  they  grow,  are  (r)  beeches.  Birch- 
tre^°and  wil-  es  {s)  may  by  the  same  means  be  privileged  from 
lows,  may  be  ^j^^^^    Many  (f)  Other  trees,  namely,  horse-chesnuts, 

umber  trees  ,     ,  i       .« 

by  custom ;     limes,  a^pen,  and  cherry-trees  and  willows  seem  to 

al^^bazels  ***^d  ^^  '^^  ^^™^  predicament,  that  is,  they  are  capable 
hollies,  &c.     of  the  same  exemption  by  proving  the  custom  of  the 

country.  On  the  contrary,  some  trees  (w),  as  alders, 
hazels,  hollies,  and  others,  are  of  so  mean  account  in 
this  respect,  that  no  custom  or  reputation  as  to  them 
{^  106  ]  appears  ever  to  have  been  set  up,  or  insisted  on. 
Those  of  this  last^mentioned  description,  of  what 
age  or  bigness  soever,  are  regularly  to  pay  tithes. 

Mast  and  Althou^  as  we  have  seen  (jsuprcLj  101,)  the  bark 

^Jtf  JlSer-  ^^ timber  trees  is  not  tithable,  tithes  (v)  shall  be  paid 

ed  and  sold. 

(9)  Bunb.  126.  Gwill.  645.  Lloyd  v.  Mackworth.  3  Bum, 
Eccl.  L.  431.  says,  that  in  many  places,  where  wood  is  pleotifid  and 
grows  freely,  it  is  the  custom  to  estimate  the  same  by  measuring 
round  the  middle  part  of  the  tree ;  and  if  it  is  24  inches  in  circum- 
ference, it  is  deemed  of  twenty  years*  growth ;  if  under  that  measiure, 
it  is  accounted  underwood. 

(r)  1  Rol.  R.  355.  Gwill.  358.  n.  Lapthorne  v.  ■  ■  ;  see  Bibye 
t>.  Huxley,  Bunb.  192.    Gwill.  657.  n.  (d)  Ibid. 

(s)  Mo.  907.  Foster  d.  Peacock,  Mo.  1812.  2  P.  Wms.  606. 
2  Inst.  642.  contra. 

{t)  2  P.  Wms.  606.  Gwill.  357.  Wright  v.  Powle,  Hob.  219. 
Gwill.  358.  n.  Guffly  v.  IHndar.  2  Rol.  R%  83,  as  to  cherry,  ash,  and 
beech  trees;  and  it  is  added,  that  aspen  trees  serre  for  arrows,  which 
are  for  the  defence  of  the  realm. 

(ti)  Degge,  p.  1 1,  c.  4.  11  Gwill.  543.  Goodall  v,  Perkins.  See 
Anon.  Cro.  Jac.  1 99.    Gwill.  228. 

{v)  Degge,  p.  1 1.  c.  4.    11  Co.  49.  a, 
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of  the  mast,  and  acorns,  because  these  are  of  annual 
increase.  But  (w)  where  the  acorns  fell  from  the 
trees,  and  were  eaten  by  the  owner's  pigs,  a  suit  in 
the  ecclesiastical  court  for  tithe  of  them  was  restrained 
by  prohibition  ;  for  in  order  to  become  titfaable,  they 
must  be  gathered  and  sold,  and  then  (.r)  they  must 
be  tithed  it  seems  like  other  things  plucked  by  the 
hand,  by  measure,  or  weight 

It  has  been  (y)  decided  that  broom  made  into  Broom  made 
bavins,  and  that  wood  growing  in  hedge-rows  are  J^^^^"* 
tithable.    This  (z)  doctrine  as  to  the  latter  has  been  into  he<d^- 
carried  so  far,  that  it  has  not  been  allowed  to  be  wr'cnistom 
exempted  from  paying  tithes  by  proof  of  a  custom  in  that  the  last 
the  parish  to  that  effect,  fcM*  that  there  is  no  difl^ence  di^iharg^,  is 
between  wood  in  copses  and  in  hedge-rows ;  and  such  ^o^<^- 
a  custom  or  prescription  amounts  to  a  claim  of  being 
discharged  from  tithes,  without  making  any  satis** 
faction  in  lieu  of  them,  and  is  void  in  itself.    This 
determination  adds  force  to  what  was  before  argued ; 
namely,  that  tithe  of  sylva  ccedua  does  not  depend 
{sufpra^  98,  99})  upon  affirmative  usage,  but  is  due  de 
jure,  by  the  general  law,  though  it  may  be  prescribed 
against  in  certain  known  and  extensive  districts,  as 
the  wealds  of  Kent  and  Sussex. 


As  to  (fl)  fruit-trees,  if  the  parson  has  had  tithe  of  Fruit  trees 
the  fruit  produced  from  them,  and  the  owner  after-  If^^he  pmoD 
wards  cuts  down  the  trees»  and  of  their  wood  makes  ^^  ^^  the 

tithe  of  the 
fruit. 

(to)  Lit  40.    GwiU.  428.  Anon. 

Ix)  Gwill.  1554.    Knight  v.  Halsey. 

^)  GwiU.  542.    Biggs  v.  Martin. 

(z)  Gwill.  1508-9.  1511.    ManteU  v.  Faine. 

(«)  2  Inst.  651.     Baxter  ».  Hopes,  2  Inst.  652.     1  R.  A^  641. 

Wood,  Inst.  168. 
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billets  and  faggots,  which  he  sells,  he  is  not  bound 
to  pay  tithe  of  such  billets  and  faggots.   RoUe  assigns 
as  a  reason,  that  it  is  not  a  new  increase*    It  is  indeed 
the  destraction  of  the  subject  from  which  any  future 
annual  renewal  is  to  spring  \    but  such  is  the  case  oi 
all  trees  not  being  timber  completely  felled  in  thin- 
ning copses,  and  made  into  faggots  fw  sale.   Perhaps 
then  the  principle  disclosed  by  i^r  Edward  Coke, 
from  whom  he  takes  the  doctrine,  is  the  founder;  and 
he  tells  us,  it  is  because  the  fruit  and  the  faggots 
forthcoming  from  the  same  trees  are  not  of  several 
natures,  like  fruits  and  corn  growing  in  the  same 
ScctM,  ifthe    orchard,  which  are  both  tithable.     On  the  other 
^1^7  hand,  if  a  man  have  (ft)  a  nurseiy  ground,  out  of 
ground,  in      which  he  scUs  fruit  and  other  trees,  to  be  transplanted 
tenspluitecL  ^^  another  parish,  he  shall  pay  tithe  of  them :  For 

though  the  trees  are  parcel  of  the  freehold,  while 
they  continue  in  the  soU,  being  severed  frcMn  it  in 
order  to  be  transplanted,  they  cease  to  be  so,    in 
the  same  manner  as  carrot  roots  or  the  like ;  .and  if 
they  were  not  tithable,*  theparsoA  by  mean^of  isuch 
nurseries  might  h^  de&ated  <>f  hi^  ^^  ffoffi^p^ 
part  of  ^tskju^iixi^hh  pari^h^ ..  .I^cilli^^  .tj^p  a]^€4 
'tl#iO*ie»\tt»\J^i*v»eportvqfat>ip^t|onp  4|9|)^  IfW^JlJat, 
twenty  ^}!€iu!sf  growth  hm  uA^Aoiat^ljf  pri^Mi^geii^ai 
timber^  but  Nwhich  by  this  authority  9{ii»ear  wheQ  • 
sold  ia '  thw  jTQWg  state  for  trftWplAPtiqg  ttp.  be  ^titjti- , 
aUiB^  ^9^  (0  a  iitbsf^quentfd^raun^ticniitlie.m^ter  t* 
is  ^^ifuHad  Mftiewhat  fartbfi^t  i^  b«iqg  1^>  ^% , 
nttusory.' jj^laMd  ^old  an4  transplaqfed .  mAi^  the.  mm  i? 
|MiprJa^are;iitMile«lso$  mA  It9{^^eii4^  withw^; 

(6)  W.  JoDe8»416.  Gwill.501.  Gibbs  v.  Wybourne,  $.  C.  more 
fully  reported  3  Cro.  526.  1  R.  A.  637.  pi.  6.  but  this  pL  is  said  by 
counsel  arg.  to  Hfr flill  of  Iwd  I^,  OWIU;  IS14« ^  AdKAsi^  Mealier. 

(c)  Hard.  380.    GwiU.  515.    Grant  v.  Hedding. 
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much  reason  as  any  other  product  of  the  earth  sold 
and  made  profit  of  among  the  parishioners,  instead  of 
being  carried  to  a  more  distant  market.  But  as 
to  what  is  said  in  this  last  case  of  trees  yield- 
ing fruit  which  pays  tithes,  and  others  yielding  C  ^^^  3 
none,  and  of  their  being  alike  tithable,  and 
that  the  former  shall  not  privilege  or  exempt 
the  latter,  when  they  are  all  sold  together,  I  pre* 
sume  it  is  not  meant  to  imply,  that  tithes  were 
actually  paid  of  the  fruit  of  the  fruit  trees,  being 
probably  young  saplings  before  they  were  so  sold  for 
transplanting. 

I  may  now  properly  advert  to  an  extenrive  prin*  Iq  geoenl 
ciple  of  exemption  from  tithe  of  wood  founded  on  a  quality^** 
regard  to  the  purposes  of  agriculture  and  husbandry,  wood  is  not , 
from  which  occupations  of  life  tithes  principally  mined  by  2he 
arise,  and  are  rendered  more  abundant.     The  (d)  subsequent 
doctrine  above  alluded  to,  that  the  tithable  quality  ex^ptfor ' 
of  wood  felled  is  not  to  be  determined  by  the  sub-  P**^?^  ^^ 
sequent  use  and  application  of  it,  should  perhaps  be 
chiefly,  if  not  altogether,  understood  in  thb  sense, 
that  its  tithable  quality  does   not  depend  on   the 
design  of  using  it  ^r  repairs  or  far  fueU  which 
design  may  be  fluctuating  and  uncertain ;  but  as  to 
these  two  more  general  purposes  abstractedly  con^ 
sidered,  that  the  wood  is  tithable  or  not,  according  to 
its  inherent  nature  before  the  felling  of  it.    There  is 
perhaps,  no  case  where  articles  not  originally  chai^- 
able  with  tithe  in  their  own  nature  shall  become 
liable  to  that  paym^it  Yrom  the  subsequent  use  of 
them :  but  as  to  exemptions  grounded  on  the  abofve^ 

(d)  See  GwiU.  829.  830*   W^too  tp.  Trjon. 
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mentioned  considerations  qfagrictdture  and  kusbandn/f 
the  law  is  otherwise. 


C  109  ] 

At  wood  em- 
ployed to 
hedge  or 
fence  corn, 
where  the 
parson  has 
the  tithe  of 
com,  hop- 
poles,  and 
their  barks, 
oziers  for 
hurdles,  &c. 


It  (e)  has  been  resolved  that  wood  employed  to 
hedge  or  fence  com,  where  the  parson  has  tithe  of 
com,  as  he  regularly  has  without  some  special  dis* 
charge,  shall  pay  no  tithe,  and  it  was  laid  down  as  a 
general  rule,  that  no  tithes  shall  be  paid  for  any  thing 
per  quod  decbfuejiunt  uberioreSy  that  is,  I  suppose, 
by  which  tithes  of  the  predial  kind  are  increased ; 
not  universally  all  those  of  the  mixt  kind,  as  in  some 
cases  of  milk,  and  young  cattle.  The  wood  privi- 
leged, (f)  comprehends  hop-poles  and  their  barks, 
where  the  parson  or  vicar  hath  the  tithe  of  hops ; 
osiers  cut  to  make  hurdles  for  sheep,  and  generally 
wood  for  maintenance  of  the  plough  or  pail,  or  em« 
ployed  in  making  and  Repairing  all  utensils  of  husr 
bandry.  It  is  even  (g)  said  to  have  been  adjudged 
where  a  man  cut  down  wood,  felling  more  than  was 
sufficient  to  make  hedges,  and  actually  used  the 
greater  part  in  hedging,  that  even  for  the  surplus  of 


(e)  Mo.  683.  1  R.  A.  644.  1  Freem.  334,  6.  GwiU.  562. 
Anon.  See  also  Turner  v.  Weedon,  GwiU.  524.  But  a  defendant 
has  in  one  instance  been  decreed  to  account  for  tithes  of  wood  felled 
by  him  yearly  at  ten  years*  growth,  and  used  in  amending  his  hedges, 
and  upon  his  land,  and  otherwise  of  no  profit  to  him,  which  is,  I 
believe,  a  single  authority  to  that  effect.  GwilL  608.  SmilJi  v. 
Williams. 

(/)  1  Freem.  334.  GwiU.  562.  anon,  contra  as  to  hop-poles, 
GwiU.  563.  Gee  t>.  Pearch,  but  see  564.  n.  and  contin.  of  581,  2. 
S.  C.  GwiU.  1555.  Bunb.  20.  GwUl.  618.  Bate  r.  SpracWing, 
ace.  S.  P.  Degge>  p.  1 1 .  c.  4.  ad.  fin.  who  cites  White  c.  Arch,  S.  P. 
adm.  GwiU,  1506.  1508.  in  Mantell  o.  Paine,  Gibs.  684.  2  Inst. 
652.  "  Albeit  the  house  be  new,  yet  it  is  the  husbandry  is  the 
**  main,  &c."    2  Keb.  634.  Watson  o.  Smith. 

(g)  1  Cro.  499.  in  Ea6t  V.  Harding. 
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the  wood  cut  for  such  agricultural  purpose  no  tithe 
should  be  paid.  Also  (K)  if  a  loan  cuts  down  his 
copse  wood  and  pays  the  tithes  of  it,  and  afterwards, 
before  any  new  germins  springs  he  grubs  up  the  roots 
and  stubs  of  the  wood,  he  shall  not  pay  tithes  of 
them,  because  they  are  parcel  of  the  freehold  {i\  and 
do  not  annually  renew.  It  is  true  that  the  reason 
here  assigned  is  not  connected  with  the  present 
topic ;  but  may  we  not  suppose  another  reason  to 
have  been  also  taken  into  con^deration  ?  I  mean  the 
view  and  purpose  of  clearing  the  ground  •  As  in  a 
case  (j)  where  in  answer  to  a  bill  by  a  rectcn:  for 
tithes  of  furze  and  bushes,  which  were  cut  and  made 
into  faggots  and  sold  by  the  defendant,  he  indsted 
that  no  tithe  was  due,  but  being  cut  to  clear  the  [  110  ] 
ground^  and  prepare  it  for  the  husbandry  purposes  of 
tillage  and  grazing,  and  the  bill  was  dismissed.  But 
a  prescription  to  be  discharged  of  the  tithe  of  under- 
wood when  used  for  fencing  the  corn^  the  tithes  of 
which  were  paid  to  the  rector,  was  disallowed,  be- 
cause it  did  not  aver  that  the  com  which  was  so 
fenced  belonged  to  the  party  who  claimed  the  benefit 
of  the  prescription,  although  it  was  strongly  insisted 
that  whether  the  corn  was  his  property  or  not  made 
no  difference,  {k) 

For  firewood  (/)  cut  and  consumed  in  a  dwelling-  Q{i.  whether 

wood  cut  for 
fuel  to  be 
(K)  1  R.  A.  637.    Bedford  v.  Skinner.  consumed 

(t)  See  Soby  v,  Molyns*  Gwill.  134.  within  the 

(jf)  Gwill.  608.  anon,  under  Smith  v.  Williams.  parish,  is  ex- 

(fe)  Croucher  v.  Collms,  Saund.  Rep.  141.    Gwill.  1576.  empt  without 

{I)  1  R.  A.  644.  656.    EUis  v.  Drake,  and  Austin  v.  Luca^  ibid.  *  ^^to™- 

and  1  Cro.  609.  S.  €.  2  Inst.  652.    8  Vin.  Abr.  591.     Gwill.  610. 

Rofle  o.  Hardmg,  Mo.  683.     See  Turner  v.  Weedon,  Gwill.  524.  & 

Anon.  1  Freem.  334.  Gwill.  562.    Thompson  v.  Holt,  Gwill.  671. 

Burslem  o.  Spencer,  Gwill.  746. 
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house  in  the  same  parish,  as  it  is  generally  asserted  in 
many  books,  no  tithes  are  due.  This,  as  to  its  origin, 
is  (m)  ascribable  to  the  same  principle,  being  founded 
« on  tlie  necessity  of  a  habitation  for  carrying  on  the 
purposes  of  husbandry,  on  which  tithes  so  much 
depend.  Therefore,  in  a  cause  (n)  where  this  defence 
was  set  up,  the  court  declared,  that  as  it  appeared 
that  the  defendant  had  not  any  house  of  husbandry 
within  the  plaintiff's  parish,  but  that  the  faggots  in 
question  were  carried  to  the  defendant's  house,  being 
out  of  the  parish,  and  there  burnt,  tithes  were  due  to 
the  plaintiff  for  the  same ;  and  upon  the  like  reason- 
ing (o)  it  is  laid  down,  whether  authentically  or  not, 
that  if  a  man  hath  a  house  of  husbandry  with  lands, 
and  demising  the  lands  reserves  the  house,  tithe  of 
firewood  is  payable.  It  has  ( p)  been  made  a  ques- 
tion, whether  this  exemption  of  fuel  is  by  the  general 
law,  or  requiring  the  aid  of  a  local  custom  to  support 
it.  Lord  Hardwicke,  C.  (9)  has  given  us  his  autho- 
ritative opinion,  that  wood  cut  to  be  burnt  in  the 
house  of  iiie  parishioner  within  the  parish,  is  exempt 
from  tithe,  not  of  common  rights  but  by  special 
custom  only ;  and  that  it  operates  by  way  of  custom- 
ary exemption  in  respect  of  some  satisfaction  to  the 
parson,  which  it  is  incumbent  on  the  parishioners  to 
shew.  The  increase  of  tithes  arising  from  husbandry 
to  which  a  dwelling-house  is  essential  may  be  thought 
to  afford  the  parscm  such  requisite  satisfaction  ;  and 


(»)  Dan?.  Abr.  t  Dismes,  597.    1  Vent.  75. 
(»)  Gwin.  543.    Goodall  0.  Fteldiis. 
(o)  QHm.  S86.    Hutton  and  Croke  Juaciotti  diibr  aa  tf>  lUa 
tar,  HetL  89.    Norton  «.  Fermer. 
0»)  1  Frean.  334»  5.   OwiU.  56S.  Anon. 
(9)  Gwill.  889.    Wakoa  o«  IVjoa; 
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his  Lordship  relies  on  (r)  a  case  in  which^  according 
to  the  cited  report  of  it,  it  seems  adjudged  that.it  is  [  111  3 
no.t  dejure  per  legem  terrce  that  any.  one  is  discharged 
of  tithes  for  wood  spent  in  his  house»  or  Jbr  fencing 
^tufffor  hedges. (s)  Thiscase,  however,  on  another  (0 
occasion  having  been  cited  at  the  bar,  was  not  thought 
decisive  of  the  question,  the  court  declining  to  come 
to  any  resolution  upon  the  point,  and  stating  that 
there  were  opinions  both  ways  as  Xofuel  where  there 
was  no  custom ;  but  they  previously  held  that  hop- 
poles  and  wood  for  fences  were  not  tithable  on  general 
principles ;  and  yet  the  other  case  seems  to  include 
them,  as  well  as  firewood.  The  truth  is,  very  nu- 
merous authorities,  some  of  which  are  above  cited, 
speak  often  indiscriminately  of  wood  used  for  agri- 
cultural  purposes,  and  for  domestic  fuel,  as  exempt 
from  tithes,  without  any  intimation  that  such  exemp- 
tions depend  on  local  particular  usage,  and  on  the 
contrary,  seem  (u)  to  refer  them  to  the  common  law 
of  the  land,  and  these  exemptions  coincide,  with 
other  parts  of  the  system  of  our  tithe  laws.  It  may 
be  addi^,  that  althoii^  in  #  late  (w)  case^  the  answer 


. ^       •— ■  •  4 


j(r)  3|Cv^  Hi^  :'.{4(prt09r9.?^ema;  fiioik  ikUaHu  ba&iM8w^. 
differently  reported,,  apd  finally  detepnnineii^  bfpH|B^  gf  iSf^  p^MMg 
alleged,  and  the  verdict  against  such  allegations,  and  by  Croke  and 
Yilterleii,  Aeire  are  difers  precedents  otherwise  without  alleging  a 
ctiMw%  iitlleflB.  lift.  in.  Wk  Croke  tk»  ^p^ttwtt  ImmI  a%«iefit,4br 
he  h»d  bje^ipAvn^  of.ti^€p,  .H^  89*  iMid.  Ga^  ^8fi.  speaks  of  a ; 
house '  qf^  husbandry, 

{$)  See  Thompson  v.  Holt,  GwilL  671. 

{t)  1  Freem.  334.     ^  .  ,      .  (ii>  2  Imi.  Q52.    .  j 

(»)  Mantell  v  Fune,  GwiU.  l,5Q()..150d.  Th«  ^wjfA  mil.:Q^n^ 
fore  mav  feem  doubtful^  notwithstai>diiig  C.  B.Parker-s  oouptiffefiQe 
wfdi'^liord  tiardwicke,  that  the  exemptiOD  of  fiu  ^^ffod^  9!4f;^]b 
special  custom,  GwiU.  965. ,  apd  u*  9Q0.  and  a.  ^kine  f);^fI^(Q^ 
Both  these  great  judges  insist  on  the  case  ia  3.*Cr«i^il3;  jn^hi^ 
adverting  to  the  report  of  it  in  Hetley,  which  seems  to  make  the 
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of  the  defendant  affected  to  support  the.9:¥4eff^)tion 
of  wood  used  for  husbandry  purposes^  or  fyx  fuel 
tdthin  the  parish^  by  the  aU^ation  of  immemorial 
custom'  to  that  eflfect,  it  does  not  appear  that  any 
such  custom  was  substantiated  in  proof;  and  surely 
such  proof  was  not  necessary  as  to  the  wood  used  in 
husbandry,  and  yet  both  these  grounds  of  exemption 
were  indiscriminately  admitted  as  legal  by  the  coun- 
sel for  the  party  claiming  tithes. 


/ 


Wood  cut  It  (w)  is  laid  down,  that  if  a  man  cuts  wood,  and 

m^n^^"  fa  bums  it  in  making  bricks  to  be  employed  in  th^ 
used  in  the     repairs  or  enlargement  of  his  mansion  within  the 

KJ^Lnt  of"  P^s^'  ^o^  *^  necessary  habitation  of  himself  and  his 
the  pjarish-  family,  no  tithes  shall  be  paid  for  such  wood,  inas* 
s?on  wi^^  much  as  the  parson,  it  is  said,  has  the  benefit  of  the 
the  parish  for  labour  of  the  family*.  But  if  he  extend  his  buildings 
habitati^^  ^^^  pleasure .  or  delight,  as  it  is  expressed,  beyond 
not  for  build,  what  is  necessary  for  his  &mily,  he  shall  pay  tithes  j 
sure,  is  L^'  Aod  the  surmise  to  restrain  the  ecclesiastical  court 
empt.  ftom  proceeding,  being  only  that  he  burnt,  the  wood 

for  the  reparation  and  enlargement  of  his  house  ge- 
nerally, without  saying  for  the  necessary  habitation 
of  his  family,  that  court  was  allowed  to  retain  the 
suit,  and  by  that  surmise  the  judges  of  the  king's 
bench  declared  he  might  build  a  castle,  and  yet  pay 
no  tithes.  These  points,  which  are  adopted  in  the 
compilations  of  D^ge  and  Burn,  seem  to  coincide 


dther  way ;  Uie  C  B.  quotes  many  other  cases  for  apd  against  his 
opinion^  some  of  which  I  have  not  founds  and  MVne  arje  not  reported 
as  to  thb  matter.  In  Thomas  v^  the  Duke  of  Beaufort,  Gwill.  969.  n. 
a  custom  for  the  exemption  is  stated  ia  the  answer^  but  does  not 
appear  to  have  been  proved.  Can  the  allegation  or  surmise  avail 
without  the  proof?  See  2  Keb.  634.  Watson  v.  Smith, 
(x)  1  R.  A.  645.  pi.  8»  9,  10.    Nixon  v.  Browne. 
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in  principle  with  wiiat  iias  been  before  mentioned  as 
to':drewood.  But  (y)  underwood  sold  for  fuel,  or  to 
be  converted  into  >  charcoal,  or  for  other  general 
purposes,  or  employed  in  works  of  husbandry  in 
another  parish,  appears  clearly  tithable. 

Tithe  (z)  o£  wood  is  a  predial  tithe:  it  must,  |[  113  ] 
therefore,  be  set  out  pursuant  to  the  statute  ^'^^d  how  to 
£dward  the  sixth,  which  ought  to  be  done  by  the  be  set  out. 
owner^  or  occupier,  upon  the  land  at  the  time  of 
failing.  This  setting  out  (a),  or  the  manner  of  pay- 
ment of  tithe^wood,  must  either  be  by  measure  of 
the  ground  by  perches  or  similar  computation,  or  by 
setting  out  the  tenth  billet,  ftggot,  or  the  like;  but 
in  this,  says  Degge,  as  in  all  other  cases,  the  custom 
of  the  place  is  to  be  observed.  Accordingly  (6) 
when  the  cujtoih  was  proved  for  the  occupiers  to 
bind  up  the  wood  befoie  the  tithes  of  it  were  set  but, 
the  majority  of  the  Cotirt  of  Exchequer '  were  of 
opinion  that  the  method  used  by  the  defendant  iri 
setting  out  his  tithe-wood,  liamely,  by  loose  heaps  m 
boughs,  was  illegal,  and  that  he  ought  to  account  fbr 
the  value  of  such  tithes.  Many  years  antecedent 
to  this  decision,  it  (c)  appears  that  the '  court  after 
great  debate  declared,  that  the  parishioner  ought  to 
stack  and  faggot  the  wood  which  he  sets  out  for  the 

(U)  2  Keb.  634.  Watsoh  t.  Smith,  8  \^ii.  Abr.  591.  Gwill. 
610.  Roffe  t;.  Harding,  838.  n.  Abbott  v.  Hicks,  1028.  Ellis  v. 
Fenner,  700.  Bree  v.  Drew,  701.  n.  Waterman  r.  Jones^  577. 
Coe  v.  Smith,  Gihs.  686. 

(z)  .Gwill.  830.    Walton  v.  Tryon. 

(a)  Degge,  p.  ii.  c.  4.  ad  fin.  See  however  Gwill.  1561.  Knight 
9.  Hakey,  and  qa.  whether  a  custom  to  set  out  wood  standing  by 
such  measurement,  would  now  be  deemed  good. 

(6)  GwiU.  581.    Gee  t?.  Pearch. 

(c)  Gwill.  700.  n.  Brabourne  v.  Eyres. 
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tithes.  But  here  at  least  his  duty  ends ;  he  (d)  cer* 
tainly  is  not  bound,  nor  is  it  reasonable  he  should  be 
bound,  to  prepare  the  tithe-wood  for  the  market^  by 
converting  it  into  hoops,  staves,  or  any  of  the  des* 
tined  purposes  of  the  other  nine  parts  remaining  at 
his  own  disposal. 

At  between  I  have  before  briefly  considered  the  persons  ac« 

vend^^^e  Countable  for  tithe  of  wood  as  between  vend(N*  and 

shall  pay  vendee  of  wood  standing,  or  felled,  (e)    The  autho* 

the  wood  rities  there  cited  confirm  what  Dr.  Bum  advances  (JJ 

belongs  at  ^s  the  criterion  that  he  shall  pay  tithe,  to  whom  the 

the  tune  of  r  ^  ^ 

felling.  Other  nine  parts  belong,  when  the  tithe  becomes  du^ 

C  ^^^  3  that  is,  at  the  time  of  felling.  In  a  case  (g)  there- 
fore, where  the  court  declared,  that  tithes  in  kind 
were  due  for  wood  converted  into  charcoal,  and  de- 
creed accordingly  against  the  defendant,  who  was 
the  purchaser  of  log  trees,  and  loppings  and  toppings 
of  other  trees  for  that  purpose,  we  may  observe  that 
he  had  confessed  by  his  answer  that  he  fiUed  the 
wood  so  converted,  by  which  it  appears  to  have  been 
purchased  standing,  though  still  it  may  seem  strange 
that  he  should  pay  the  tithe  of  the  value  of  the  char- 
coal, if  such  be  the  meaning  of  the  decree,  instead  of 
the  wood  unmanufactured.  * 

Hops.  V.  I  proceed  to  an  article  of  great  importance  to 

the  tithe-owner  in  parts  where  the  growth  of  it  ia 


(d)  GwiU.  700.   Breeo.  Drew,  701.    Waterman  ©.  Jones. 

(e)  Supra,  65.  (/)  3  Ecd.  L,  460. 
(jg)  Gwill.  577.   Coe  v.  Smith. 

*  This  is  the  same  case,  the  correctness  of  which  is,  in  a  note 
above  {supra,  85,)  impeached,  in  making  the  owner  of  cattle  depas- 
tured, instead  of  the  occupier  of  the  agisted  land,  liable  to  agistment 
tithe. 
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cultivated^  tiiat  of  hops.     They  have  already  been 
taken  notice  of  as  falling  under  the  class  or  division 
of  small  tithes ;   whether  the  plant  be  indigenous  in 
this  island,  or  not,   the  cultivation  of  it  for  use 
has  been  comparatively  styled  modem,  and  in  (A) 
many  cases,  been  judicially  observed  to  have  been 
introduced  within  the  time  of  legal  memory,  which  is 
carried  so  far.  back  as  the  reign  oi  Richard  the  first. 
Hops,  therefore,  stand  upon  the  same  footing  as  other 
things  of  late  introduction.    In  a  (i)  judicial  argu- 
ment of  Chief  Baron  Comyns,  they  are  ranked  with 
hemp,  saffron,  and  tobacco ;   and  it  is  declared  all 
such  new  things  shall  be  mnuke  decinuB.  Accordingly  Modus  far 
it  has  been  in  two  (j)  distinct  cases  decided,  that  a  ^^^7^^^ 
modus,  or  established  custom  of  paying  a  definite  be  oovmd  by 
pecuniary  sum  in  lieu  and  satisfaction  of  the  tithe  of  *n°*^!J|  ^^' 
hops  being  a  late  thing,  is  a  voiA  custom,  and  not  dthes. 
warranted  by  law,  the  court  taking  effective  cogni-    C  ^I^  3 
zance  that  hops  were  not  of  sufficient  antiquity  to 
to  be  the  specific  subject  of  a  modus.    But  (k)  hops, 
as  well  as  other  articles  of  novel  introduction,  may  be 
covered  by  a  modus  for  all  small  tithes  in  general, 
which   operates  to  discharge  (/)  the   land  where 
they  grow. 

Tithes  of  hops  as  being  of  the  predial  kind  must  How  to  b» 
be  duly  set  out ;  the  proper  way  of  doing  this  was  ^^  ^^^* 

{h)  Cited  in  Knight  v.  Hals^,  GwiU.  1531— U65. 

(i)  Com.  R.  638.  Wallii  v.  Faine,  GwiU.  1557.  See  Jacksoa  v. 
Walker.    Gwill.  1231.  / 

(j)  Sid.  443.  Crouch  v.  Risden,  GwiU.  563.  Gee  o.  Pearch, 
GwiU.  1557. 

{k)  1  Sid.  443.  GwUl.  1557.  The  authorities  to  this  purpose 
cited  Bunb.  20.  n.  are  not  expressly  to  the  point.  Wats.  e.  zliz. 
f.  448. 

(l)  2  Keb.  612.    Crouch  o.  Risden. 

LS 
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the  subject  of  much  debate  in  a(m)  late  cause  T6q>eoU 

mg  this  specie^  of  tithe  within  liie  patiBkof  Baraham 

in  Suitey.    Hiat  suit  in  the-fimn  of  it  was  an.  actidn 

by  the  occupier  of  the  land  against  the  tatbd-owner 

for  neglecting  to  take  away  hiff  tithes' of  hc|M%  after 

they  wete  duly  set  out  according  to  the  uasgeof'tiie 

Cuiiom  to      place.    The  question  was,  whether  this  us^ge^r  which 

tenoTrow  o7  ^^  proved  to  have  existed  for  a  great  led^  rf  time 

hill,  deemed    within  the  parish,  of  setting  apart  every  tenth  row» 

^^'  '  whenever  the  hops  were  plaivted  in  equal  row^  and 

every  tenth  hill  when  they  were  planted  in  vnequal 
rows,  and  in  conformity  to  which  the  tithes:  in  ques* 
tion  were  proved  to  have  been  set  out,  was  or  was 
not  available  to  the  occupier,  as  a  valid  and  legal 
custom.  Evidence  was  also  adduced  with  some  mi* 
nuteness  for  the  purpose  of  manifesting  the  fn-actical 
expedience,  if  not  necessity,  of  the  custom  insisted 
on.  On  the  other  hand>  the  answer  in  chancery  of 
the  plaintiff  in  the  action  was  read,  admitting  his 
belief  that -the  introduction  and  fipst  cultivation  of 
hops  in  FanAiam,  and  elsewhere  in  this '  Iringdem, 
were,  with  reference  to  what  is  termed  l^al  thne, 
[  116  ]  modern  and  Within  the  time  of  memory;  although 
the  court  takes  notice  of  such  being  the  fact,  with- 
out its  being  specially  proved.  In  this  cause,  which 
was  finally  determined  by  the  House  of  Londs,  the 
custom  was  deemed  void,  pursuant  to  the  opinions  of 
the  judges  consulted,  one  only  dissenting.  They  (n) 
argued  first  from  principle,  that  all  titbable  articles, 
when  newly  introduced,  are  classed  among  others, 
to  which  they  bear  an  obvious  resemblance,  -and  are 


(m)  Knight  v.  Halsey,  GwiH  1531.      See  Bliss  o.  Chandler. 
Bunb.  20.    GwUL625. 
(n)  Gwili.  1553,  &c. 
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aeeordingly  Yq[)uted  great  or  smaU,  and  are  required 
to  be  ftet  out  and  seyered  in  a  similar  manner  with 
Aose*  which  they  resemble.   The  right  of  the  parson 
to  his  tithes  in  kind  accrues  on  the  act  of  severance  j 
his  right  to  take  them  accrues  when,  after  severance, 
they  are  m  the  eariiest  stage  of  husbandry  applicable 
tO'them^  at  which  the  tenth  part  may  be  visibly  dis- 
tinguished from  the  other  nine ;  what  shall  be  deemed 
a  severance  depends  on  the  tithable  subject     No 
oAer  severance  in  articles  oi  annual  increase  has 
been  judicially  recognized,  except  that  from  the  soU, 
mid  that  from  the  parent  stem.    According  to  the 
principle  which  requires  fruit,  and  seed,  after  they 
are  gsrithered  or  collected,  to  be  set  out  by  measure 
CT  weight,  hops  must  be  tithed  after  being  picked 
in  the  same  manner.    The  flower  of  the  hop  is  the 
sole  object  of  cultivating  that  plant,  of  whidi  it  may 
be  considered  as  the  fruit,  and  it  must  be  picked  and 
gathered  on  the  spot  to  preserve  its  quality  and  value. 
The  judges  then  advert  to  the  cases  which  have  been 
cited,  the  latest  of  which  was  decided  by  the  same 
high  tribmal  they  v^&ce  then  addressing,  and  by 
which,  on  appeal,  the  decree  of  the  court  of  Exche- 
quer had  been  in  that  cause  affirmed.    By  this  series 
of  authorities  they  held  it  to  be  settled,  that  the 
severance  of  the  tithe  of  hops  is  by  separating  the 
fkiit  from  the  stem.    It  is  then  established  to  be  the    [  117  1 
general  rule  of  the  common  law,  thlBtt  the  tithe  of  ^^^^  "w 

^  that  the  tithe 

hops  are  to  be  set  out  by  measure,  after  they  are  is  to  be  set 
picked  from  the  bind,  or  stem,  and  before  the  en-  ^^'  ^  ^® 

*  — »  »  measure, 

suing  stage  of  drying  (o)  them*    This  being  the  after  they  are 
general  rule,  they  proceed  to  enquire,  whether  the  ^e^bbdo™ 

particular  usage  insisted  on  in  derogation  of  it  can  stem,  aad  be- 
fore drying. 

(o)  Gwill.  1554.    See  also  Walton  v.  Tjen,  Gwill.  841. 

L4 
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be  legally  supported    Such  usage  amounts  to  this, 
that  the  occupier  shall^  at  his  discretion^  leave  for 
his  rector  the  tenth  part  of  the  hops,  not  severed  as 
the  common  law  principle  requires  it  should  be,  but 
in  a  stage  of  husbandry  short  of  that,  in  which  he  is 
entitled  to  receive  such  tenth  part,  and  that  without 
compensation*    Calling  upon  the  rector  to  incur  ex- 
pences,  which  he  is  not  by  law  obliged  to  bear,  comes 
to  the  same  end  as  abridging  the  quantity  of  the 
tithe,  since  both  alike  reduce  his  profit.    Three  dis- 
tinct things,  besides  the  rules  and  principles  of  the 
common  law,  may  control  the  right  of  tithe,  namely, 
custom,  modus,  and  real  composiUon,  which  three  rest 
on  different  foundations.    Custom  in  respect  of  pre- 
dial tithes,  as  these  are,  chiefly  r^ards  the  manner 
of  setting  them  out.    Now  the  usage  here  insisted 
on  cannot  be  referred  either  to  a  custom,  or  to  a 
modus,  both  of  which  must  be  immemorial,  because 
the  cultivation  of  hops  was  introduced  within  the 
time  of  legal  memory.    Lastly,  they  agreed  that  the 
plaintiff's  case  could  not  be  supported  on  the  ground 
of  a  real  composition,  (which  I  shall  describe  here- 
after, and  which  is  more  properly  a  discharge  from 
tithes,  than  a  regulation  of  the  time  or  manner  of 
tithing,)^  because  here  was  no  compensation,  no  mu- 
tuality of  loss  and  gain,  nor  any  evidence  that  such 
agreement  ever  existed.    Upon  this  reasoning,  and 
for  (p)  that  the  usage  contended  for  by  the  plaintifl^ 
would  furnish  to  the  farmer  a  strong  temptation  to 
defraud  the  parson,  and  would  subject  the  prc^erty 
of  the  church  to  imminent  peril,  they  thought  the 
r  118  1    <^^ction  given  by  the  judge,  who  tried  the  cause, 
to  the  jury  to  find  for  the  defendant,  was  rightly 

a 

0>)  GwilL  1560.  I&65. 
U 
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given*  and  a  vwdict  having  been  found  aocordinglyy 
and  judgment  thereupon  entered  for  the  defendant 
in  the  court  of  King's  Bench,  that  judgment  on  the 
writ  of  error,  with  the  bill  of  exceptions  annexed  to 
the  record,  was,  after  copious  and  elaborate  argu- 
ment, affirmed  by  the  house*    This  great  conclusive 
authority  seems  to  render  it  superfluous  to  be  partis 
cular  here  in  stating  the  several  anterior  cases  rela- 
tive to  the  time  and  manner  of  tithing  hops.    But  it  Tithes  shall 
is  to  be  observed,  that  by  the  judges  in  this  last  case  AiJqient  b 
recognizing  the  rule  of  hops  being  tithable  before  fire  to  drj 
the  drying  of  them,  both  (^q)  the  doctrine  and  the   ^* 
principle  of  it  expressed  in  a  much  earlier  resolution 
of  the  court  of  Exchequer  are  confirmed,  namely, 
that  for  fuel  spent  in  fire  to  dry  hops  tithes  should 
be  paid,  because  the  parson  had  no  benefit  by  that, 
the  tithes  being  paid  before  they  were  dried. 

VI.  Moots,  seeds,  Jruits,  garden  slufff,  and  various  Roots,  seeds* 
products  qf  the  earth  (see  supra,  65,)  for  the  most  ^^^^ 
part  plucked  or  gathered  by  the  hand,  appear  by 
what  hath  been  said  under  the  last  article  to  have  in 
general  the  common  property  of  being  tithable,  either 
by  measure,  number,  or  weight.    The  rule  may,  in- 
deed,  in  some  instances  be  subject  to  variation  and 
exertion.    Thus  with  respect  to  (r)  turnips,  which 
are  usually  sown  upon  a  considerable  tract  of  ground, 
though  a  mode  of  tithing  them  numerically  by  throw- 
ing aside  every  tenth  turnip  for  the  vicar,  appears  to 
have  been  ratified  by  the  court  of  the  Exchequer ;  yet 
they  seem  to  have  allowed  it  on  account  of  the  con- 
fined extent  of  the  crop,  admitting  that  it  was  liable 

(9)  1  Freem.  334.  Gwill.  562.  Anon.  See  also  Sneyd.  v.  Unwin, 
GwiU.  774. 

(r)  Gwill.  944.  Beaumont  v.  Shilcot.  Benson  v.  Watkins. 
Bunb.  10.    Gwill.  612. 


118  Law  ^ntkes.  Chap.  IV. 


to  fmud,  as  there  may  be  great  diflbmcein  the 
[  119  ]    and  diat  it  would  be  actual  fraud  if  the  small  ttmiipa 
were  assigned  to  the  parson ;  and  they  declared^  tint 
if  the  quantity  were  sufficiently  lafge^  as  if  die 
growth  of  a  whole  field,  or  a  whdie  adre^  were 
gathered  at  one  time,  they  ought  to  be  set*  out  in 
heaps,  and  the  parson  to  have  eveiy  tentii  heap.    As 
to  potatoes^  which  in  this  respect  bear  a  strong 
analogy  to  the  last-mentioned*  product,  being  gene- 
rally sown  in  considerable  quantities^  it  has  been  (s) 
determined  where  they  were  brought  home  to  the 
defendant's  house  and  placed  in  a  brewhoose,  and 
there  meaisured,  and  the  tithe  set  out,  that  this  was 
not  a  due  setting  out'  of  this  species  of  tithes,  the 
pareeir  having  a  right  to  insist  that  a  tenth  part 
should  be  separated  from  the  nine  upon  the  spot 
where  the  potatoes  are  dug,  and  before  they  are  re- 
moved ;   whether  such  separation  may  be  accom- 
plished by  measure,  or  weight,  is  not  stated;  but 
one  or  other  of  those  methods  seems  a  juster  course 
of  proceeding  than  leaving  them  on  the  ground, 
either  in  cottiputed  heaps,  or  in  parcels,  each  potatoe 
being  numerically  counted,  inasmuch  as  they  diflfer 
in  size  like  turnips. 

« 

Peasand  ^^^  ^^^  beans  have  been  already  spoken  of  on 

beans.  two  former  occasions,  namely,  under  the  division  of 

tithes  into  great  and  «nall,  (supra,  60,)  and  under 
the  head  of  com  and  grain,  (siipra,  77,)  when  they 
are  cut  and  harvested  in  a  ripened  state.  It  may  be 
collected  by  what  has  been  laid  down  under  the  ar- 
ticle of  hops,  that  when  peas  and  beans  are  severed 
from  the  stem,  and  plucked  green  by  the  hand  for 

(«)  Gwill  ]  ]  10.    BoswDith  o.  Limbrick. 
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the  food  of  man^  a  different  mode  of  setting  them 

out  mxifSL  be  pursued  \  and  that  in  this  instance  they 

are  immediately  on  such  $eTerance  tithable  by  mea^ 

sure;    It  is  however  (f)  only  when  peas  are  thus  PMsnottith- 

gatiberod  to  s^  or  to  feed  hogs»  that  they  are  tith*  gathered  for 

able  at  all.    If'  the  occupier  gather  them  green  to  **<>»« j»»- 

*  °  ®  sumption. 

Spend  in  his  house,  where  they  are  accordingly  eaten     [  igo  ] 
by  the  family^  no  tithe  shall  be  paid  of  them  by  the 
law  of  the  land,  without  the  aid  of  a  local  or  parti- 
cular custom  to  effectuate  the  exemption,  (1 ) 

(0  1  R.  A.  647. 


^*a 


(1)  This  decline  of  exempaon  on  the  ground  of  home  consnmp- 
tion«  was  recently  attempted  to  be  extended  to  potatoes  and.  tnmipe. 
The  court,  however,  was  of  opinion,  that  the  exemption  in  favour  of 
green  peas  stands  alone,  and  that  there  was  no  reason  for  extending 
it.  AVilliamson  t;.  Lord  Lonsdale,  5  Price  25.  In  the  argument  of 
ttiiit  case,  a  dSuxttm  \iM  tiled  from  Roll  s  Abridgment,  (p.  647. 
pL  10.)  that  for  sheep  fed  upon  <i  man's  own  land*  and  afterwiunds 
eaten  in  his  own  house  within  the  parish,  he  shall  pay  no  tithe,  llie 
Lord  Chief  Baron,  however,  observed  that  be  could  not  consider  this 
to  be  law :  for  if  peas  are  exempt  when  consumed  at  home,  why  not 
Ike  same  etemptioo  estend  to  oom;  ^xA  if  t9  sh9f^».  vby  not  to 
oxen  ,and  other  anunals.  This  observation,  however,  seems  to  have 
been  rather  too  hastily  made ;  without  considering  the  numerous 
authorities  in  &vour  of  the  plea  of  home  consumption  for  various 
articles,  and  particularly  for  cattle,  in  passages  where  that  term  is 
evidently  not  confined  to  sheep.  Thus  in  the  case  of  Underwood  v. 
Gibbon,  Bunb.  3.  the  court  of  Exchequer  seem  to  have  consi- 
dered it  so  clearlv  settled,  that  cattle  killed  for  the  use  of  a  man's 
own  fkmily  was  exempt,  that  the  doctrine  was  used  as  <in  argument 
in  favour  of  the  exemption  of  saddle  horses ;  and  it  is  obvious  from  the 
context  that  the  court  did  not  consider  the  term  confined  to  sheep.  In 
Hale  V. Bragg,  Gwill.  861.  a  bill  was  filed  for  agistment  tithe:  the 
defendant  insisted,  that  nOtte  was  due  for  cattle  killed  by  him  and 
ipentin  his  own  ikifi^,  and  the  bill  was  dismissed.  So  in  Robinson 
V.  Tunstall,  ib,  n.  on  a  decree  to  account  for  tithes,  the  Deputy  Re- 
membrancer reported  several  sums  due  for  agistment  of  cattle  fed 
and  killed  by  the  defendant  for  the  use  of  his  family.  The  defendant 
excepted  to  the  report,  and  on  argument  the  exceptions  were  allowed. 

Upon  the  same  principle,  we  have  seen,  antCy  84,  that  for  broom 
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Fruit.  Fruit  (u)  trees  growing  in  gardens  and  in  orchards 

pay  tithes  of  the  apples,  pears,  and  the  like,  which 
are  titbable  immediately  upon  being  gathered,  and 
as  it  seems  by  measure.  The  (v)  court  has  even 
ordered  the  defendants  to  account  for  the  tithes  of 
such  apples  as  fall  from  the  trees  (1) ;  and  also,  for 
the  tithes  of  {w)  wild  and  («r)  black  cherries,  though 
in  the  latter  case  it  was  insisted,  in  opposition  to  the 
claim,  not  only  that  they  grew  wild  in  hedges  and 
waste  places,  but  that  the  trees  served  for  fencing 
the  grounds. 

Tithe  of  or-       In  respect  to  the  tithes  of  orchards,  a  (y )  party 

berodd^whm  ^"^^  ^^  ^^  ecclesiastical  court,  in  his  answer  there 
fruit  stolen,    alleged,  that  the  apples  were  stolen  and  never  came 

to  his  use ;  and  it  seems  to  be  a  good  defence.  For 
this  distinction  was  taken  and  admitted,  that  if  I 
suffer  one  to  pull  my  apples,  the  parson  shall  have 
tithes ;  but  if  they  are  taken  by  persons  not  known, 
the  parson  shall  not  have  tithes  of  them,  for  they 
are  not  tithable  before  plucking.  But  a  pecuniary 
composition  for  the  tithes  of  such  articles  may  be 
due  by  immemorial  custom,  which  constitutes  a 
modus.     If  (js)  the  custom  be  a  parochial  one,  ex- 

(u)  God.  rep.  Can.  408.  (v)  Gwill.  581.    Lister  o.  Foj. 

(to)  Gwill.  530.    AuoD. 

(x)  Bunb.  183.    Gwill.  657.    Chi^man  o.  Barlow. 

(y)  Heth,  100.    Anon. 

(z)  3  Bum  s  Bed.  L.  439.    WaU.  c.  zUz.  f.  447. 


furze*  &c.  consumed  in  the  owner* 8  house,  no  tithe  shall  be  paid. 
So  of  milk,  pott,  126 ;  and  before  it  was  determined  that  rabbits  are 
not  tithable  of  common  right,  it  was  decided  that  no  tithes  were  doe 
for  those  consumed  in  the  parbhioner  s  &nuly,  post,  154. 

( 1 )  The  same  thing  was  done  in  Uie  case  of  Harding  v.  Golcfing^ 
I  Wood,  365. 
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tending  to  gardens .  and  orchards .  throughout  the  Modtts  ex- 
parish^  then  the  enlargement  of  the  ground  so  cul-  gardens,  &c. 
tivatedy  or  the  plantation  of  a  new  orchard,  where  ^^ » 
such  custom  prevails,  does  not  make  tithe  due  in  comprize 
kind :  but  it  is  otherwise,  if  it  be  a  special  prescrip*  "«w  or- 

-It  chard ;  $€cu$ 

tion  for  any  particular  garden,  or  orchard,  infra,  when  for  an- 
184.  190.  194.  215.    Accordingly  it  has  been  (a)  dentgardens. 
adjudged  that  such  pecuniary  payment  can  only  be 
for  ancient  gardens  and  orchards,   when  they  are 
specifically,  and  individually,  sought  to  be  thereby 
discharged  from  tithes  in  kind.     In  like  manner,  (b)  Modus  for 
where  it  was  insisted,  in  answer  to  a  demand  of  tithes  ^^^®' ^^J^f^ 

'  not  exempt 

of  apples  in  kind,  that  they  ought  not  to  be  so  paid,  all  fruit, 
for  that  a  modus  of  fourpence  for  every  hogshead 
of  cyder  had  been  for  time  beyond  memory  paid  to 
the  rector  there,  in  lieu  of  all  orchard-fruit  growing 
within  the  parish,  the  court  was  of  opinion  that  the 
pretended  modus  or  discharge  of  orchard  fruit  not 
made  into  cyder  was  a  void  custom. 

It  is  here  proper  to  mention  that  it  was  a  great  Kensington 
question  in  a  (c)  cause  debated  between  twenty  and  <^b^  ^  ^ 
thirty  years  ago,  sometimes  denominated  the  Ken-  plants,  he. 
sington  case,  whether    hot-house  plants,   as  pine* 
apples,  melons,  orange-trees,  and  the  like,  were  sub- 
ject to  tithes }  the  court  of  Exchequer  being  of  opinion     f  121 1 
in  favour  of  the  claim,  an  appeal  was  brought  to  the 
House  of  Lords,  and  the  following  reasons  were  in- 
sisted on  by  each  side  respectively.     In  opposition 
to  the  demand  it  was  urged,  that  such  tithes,  if  any 
were  due,  must  be  of  the  predial  kind,  the  definition 

(a)  Bunb.  79.    Perrot  v.  Markwick,    cited  in  Franklin  v.  The 
Master,  &c.  of  St.  Cross. 

(6)  Gwill.  535.    Edgerton  o.  Follett.    * 
(c)  Gwill.  1204—1229.    Adams  v.  Waller. 
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of  which  was,  that  they  arise  merely  and  immedi- 
ately out  of  the  ground*  The  plants  in  question^  it 
was  well  known,  were  not  the  produce  of  the  soil  of 
the  countiy ;  a  climate  and  a  compost  must  be  pre- 
pared for  them  to  keep  them  in  a  state  of  vegetation  $ 
they  do  not  grow  in,  nor  ever  communicate  with  the 
natural  earth,  nor  derive  from  it  their  sustenance  ^ 
that  as  to  pine-apples  in  particular,  a  priqcipal 
source  of  expected  emolument  to  the  parson,  the 
skill  and  labour  of  several  years  are  necessary  to  be 
bestowed  to  bring  them  to  maturity,  independently 
oi  the  great  dxpence  of  hot-houses  of  the  different 
classes,  to  which  they  are  successively  removed,  tan, 
fire,  and  other  articles;  that  they  are  subjects  of 
traffic,  and  bought  and  sold  in  their  several  stages, 
and  slow  s^proaches  to  perfection,  which  is  only  at- 
tainable by  the  skilful  management  of  artificial  heat ; 
and  that  they  are  frequently  propagated  in  one 
parish,  nurtured  in  the  succession  houses  of  a  second, 
and  pushed  into  fruit,  ripened^  and  cut  in  a  third  or 
fourth.  Thesq  remarks,  relative  to  pine-apples,  were 
applicable  also  to  orange-trees,  with  the  additional 
circumstances,  as  to  the  latter,  of  a  large  prime  cost 
and  a  high  duty  on  the  importation.  From  these  facts 
it  was  inferred,  that  if  the  pajntnent  of  tithes  fof- 
these  and  other  exotics  was  to  be  added  to  the  ope- 
rose  and  expensive  method  of  cultivation,  it  must 
put  an  end  to  that  species  of  horticulture.  It  was 
farther  contended,  that  such  hot-house  plants  as 
usually  grow  in  the  soil,  but  would  not  grow  tHferiJ 
without  artificial  heat,  were  not  the  proper  subject- 
matter  of  tithing ;  and  with  respect  to  all  other 
nursery-trees,  which  frequently  undergo  thirty  re- 
r  122  1  "^ov^^s  itova  parish  to  parish  before  they  are  ulti- 
mately planted  for  use,  it  was  snbmitted,^  that  tliey 
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ought. ];iot,  to  pay. a  full  tenth  of  their  whole  value 
upon  each  removal.  Then  as  to  the  objection,  that 
the  fact9  urged  as  reasons  against  the  liability  to 
paymeo^t  of  tithes  were  not  equally  in  evidence,  it 
was  answered,  that  supposing  the  court  could  not^ 
take  judicial  notice  of  what  all  mankind  kuQw,  which 
was  a  position  not  to  be  admitted,  and  in  many  in- 
stances untrue,  yet  private  knowledge  of  a  notoriousi 
usage  might  have  induced  the  court  appealed  from^ 
to  have  (Urected  an  inquiry  by  the  proper  officer  intq 
these  particulars,  the  result  of  which  would  have 
given  them  judicial  knowledge.  Lastiy^  the  decreq 
ought  at  least  to  have  directed  the  officer,  in  taking 
the  account,  to  have  made  fair  allowanpes  for  the 
heavy  expences  peculiarly  attending  the  cultivation 
of  exotics,  and  not ,  to  have  decreed  an  account  ge- 
nerally, which  if  so  taken  must  do  apparent  injustice 
to  the  appellants;  wherefpre  the  decree,  ought  to 
be  reversed,  or  at  least  v^ri^d.  On  the  pther  side  it 
was  insisted,  that  the  argument  drawn  from  the  ex- 
pence,  difficulty,  and  (artificial  mo^e, .  of  fai3ing  the 
productions,  and  from  the  nature  of  the  soil,  climate, 
and  places  in  which  they  are  raised,  urged  to  shew, 
that  they  are  not  tithable,  matters,  or  not.tithable  in 
kind,  would  equally  serve  to  prove  various  other  pro- 
ductions not  tithable, .  or  not  tithable  in  kind,  which 
have  always  been  admitted  to  be  so,  and  would  tend 
to  makje  the  sanie  productions  reasonably  deeme^ 
titiiable  ii^.  some  parts  of  the  kingdonji,  ^hich  coy^ 
not  be  so  considered  in  other  parts ;  and  if  exotics, 
as  9uch,  w^re  not  tithable,  few  of  the  vegetable  pro- 
ductions ,  ip  this  country  being  believed .  to  be  indi- 
genous, t})i^  Ij^d  would  scarqely  yield  any  tithable 
matters  whatever ;  that  if  it  were  inco9venient  that 
productions  of  this  sort  raised  for  sale  should  be 


I9i  ...V   ^.  ,i(W,^^^^-         5T-W?tAX) 

-  ^jijdgpd  titbaJble,  or.tithab\e.  ^n  kin^,  wlyqh  inqprv^ 
[  123  3    vepienc^s  iq  tba  present  ca»f  tiie.a^peljauts  h&vd,  ocn 
casIpiiecC  the  ipcumbent  haviiig  beeti  alw^vf  wilting; 
tQ  accept  a.reasonable  composition  an  acre,  such  in-, 
cotnveniences  could  be  remedied  only  by  ^i^  ^cto^ 
tiie  legislature^  and  could  not  be  removed  by  tUose, 
,    *    r  1    who  in  their  judicial  characters  and  capaoities  Wi^re^ 
only  to  declare  what  the  law  is,  at  the  time  of  pro-^ 
nouncing  their  judgment*    And  lastly,  that  it  hud 
been  long  settled,  that  plants,  shrubs,  tree3f  fruits,^ 
and  roots,  planted  and  raised  in  nurseries,  and  sold^ 
out  again  without  having  made  an  increase,  are  tith- 
able  in  kindt  and  it  is  reasonable  that  they  should 
be  so  considered.    Such  was  the  scope  of  the  argu-\ 
ments  submitted  to  the  House  of  Lords  in  the  oases 
of  the  appellants  and  respondent  respectively^  upon 
;         v4thd  question  touching  the  more  essential  merits  pf^ 
'the  cause;  but  other  points  were  in  litigation*    A. 
conjposltioai  in  lieu  of  the^e  Jtithes,  and  ps^'ments , 
under  it^^.  w^re  proved  to  have  subsisted ;  did  it  or  ^ 
not  require  notice  to  be  given  to  effectuate  its  deter- . 
mination,  inasmuch  (d)  as  the  occupiers  had  set  up  , 
an  adverse  title,  by  insisting  that  the  agreement  or 
composition  was  binding  during  the  incumbency, 
and  had  filed  a  cross  bill,  to  substantiate  such  figree* 
n^ent ;  thus,  as  it  was  argued,  they  disclaimed  the 
relation  analogous  to  that  of  landlord  and  tenant,  on  ^ 
which  the  necessity  of  notice  is  founded   It  appears, 
however,  the  house  thought  that  notice  was  neces-* 
sary  under  the  circumstances  of  the  case.     The 
notices  actually  given  by  the  incumbent  were  datjed 
the  eighth  of  September  to  determine  a  composition^ 
as  from  the  Michaelmas-day  following  for  the  en- 


(d)  QmXl  1317.  l2Sa«l.    iiuiiie  &  Wiight 


•> 
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Sfuag  year,  and  the  bill  was  brought  for  -tithes  in 
kind  for  that  year.  The  hbuse^  therefore^  pro* 
pounded  this  question  to  the  judges^  whether  a 
notice  given  upon  the  eighth  of  September  is  su& 
fident  to  determine  a  composition  for  tithes  fnmi 
year  to  year ;  such  year  commencing  on  the  twenty* 
ninth  of*  September.  All  the  judges  present  con-  C^24  3 
curred  in  opinion  that  such  a  notice  is  by  no  means 
sufficient  to  determine  such  a  contract,  in  conse-  " 
quence  of  which  the  decree  of  the  court  of  Exchequer 
.  was  reversed,  (infr.  2270 

« 

But  the  prior  decision  by  that  Judicature  of  thcf  'Ae  questton 
main  point  as  to  these  exotic  plants  being  essential-  ^^^^***** 
ly  (e)  liable  to  tithes,  seems  not  to  have  been  in  any  tithab&e»left 
degree  shaken  by  the  eyent  of  the  i^peal ;  and  that  ^  h^Se^" 
they  are  subject  to  such  payment  may,  therefore,  be  Houie  of 
thought  supported  by  the  authority  of  this  adjudica- 
lion  as  well  as  of  superior  reason,  though  perhaps  it 
may  be  equitable  that  allowances  should  be  made  to 
the  gardener  in  respect  of  the  expensive  and  extra^ 
ordinary  modes  of  cultivation,  unless  he  can  be  duly 
compensated  by  the  prices  set  on  the  nine  parts 
destined  for  sale.    Indeed,  I  believe  it  is  very  usual, 
and  several  books  refer  to  such  an  arrangement,  from 
motives  of  mutual  convenience  and  moderation,  for 
incumbents  and  tithe-owners  to  agree  with  the  oc« 
cupiers  of  garden-ground  for  a  stated  composition  by 
the  acre,  or  the  like. 


XMeyenneiesSt  m  a  mucn  later  case,  in  wnicn  an  Subeeqnent 
impropriate  rector  filed  his  bill  against  nurserymen  ^^etermina- 

.  tion  that  they 

are  not* 
(«)  Neidier  die  eipeoMve,  nor  the  very  precarious  cultivation  of 
kap$  was  ever  deemed  a  reason  against  subjet ting  them  to  tithes. 

M 


• 

within  tli^  parish  for  the  tiilies  in  kind  of  all  the 
produce  of  the  nursery  grounds;  as  t^ell  for  ybtihg 
trees^  ordinary  fhiits,  and  garden  stuffy  as  for  pitiei, 
gtapes,  and  all  exotics  produced,  or  brought  to  pet*- 
ifection  in  hot-hotises  and  gre'eH-houslss ;  and  thb 
defendants  admitted  His  claim  to  tithes  of  all  the 
iproductions  of  their  nursery  grounds,  Which  they 
llad  offered  to  settle  knd  account  for ;  but  denied  it 
in  regard  to  any  productions  forced,  or  preserved  in 
buildiugs,  (that  is  to  say)  pines  and  other  exo- 
tics, which  they  admitted  they  cultivated  in  their 
houses ;  insisting  that  those  articlei^  were  not  tith« 
able :  the  court  decreed  thtit  so  ihuch  of  thb  biR  as 
prayed  an  accoilnt  of  pine-apples,  ^apes,  and  othet 
erotics  raised  in  hot-h6uses^d  grleleta^hotittes,  should 
be  dismissed  ^thout  costs;  and  th'dl  iiie  t^St'of  the 
bill  should  be  dismissed  With  costs.  (/) 

[  1«5  J  Vli.  Hone^  and  wax  of  tees  are  the  last  articles 
^^y  ~^d  Vsrhicb  T  shall  here  mention  amdng  this  class  ot pre- 
dial tithes,  for  tbey  are  so  rainked  and  denominated 
by  (g)  Godolphin,  (A)  though  they  seem  not  to  ftJl 
^exactly  within  the  'definition.  The  (i)  bees  theta^ 
selves  are  not  tithable  tecAus^e  they  are^^flp  naturit. 
But  (j)  the  honey  and  wai  are  dejure  titbable  in 
Idnd.  And  (k)  the  mainner  df  tithing  them  is  by  the 
tenth  measure  of  honey,  and  by  the  tenth  Weight  t)f 
Wax.  It  is  reasonable  to  imagine,  that  before  the 
Importation  and  use  of  sygar,  the  increase  of  English 

(/X  ^<>"^  V-  Miller  and  Sweet,  in  Exch.  19  Dec.  1601. 
(g)  j^  Cfta.  389.  (A)  C.  xlix.  f  .  448. 

(t)  1  R.  A. /551.    3Cro.  404.    Gwill.  501.' Marg. 
0)  1ILA.63J:-   W.Jon.  447.    3Cro.  559.    GwiU.  501.    Bar- 
foot  t?.  Norton,  F.  N.  .^'  ^  *S« 
(k)  God.  Rep.  Can.  ^bS 
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lioney  was.  more  attended  to  and  studied  than  it 
Is  at  present,  and  that  consequently  this  article  then 
ibrmed  a  considerable  object  in  the  tithing  system. 
Yet  I  have  not  fotmd  Its  price  noticed  in  the  (/) 
accounts  of  provisions  in  the  early  reigns.  (1)  But 
if  in  this  respect  the  ecclesiastical  revenues  have 
lustained  defalcation,  the  many  valuable  vegetable 
productions  of  novel  cultivation,  unknown  to  fonAer 
'ages,  may  be  estimated  as  forming  a  more  than 
adequate  recompence,  without  speaking  of  the  ge- 
neral improvemeikts  m  agriculture,  and  the  much  [  126  J 
larger  prc^ortion  than  in  ancient  times  of  land  in 
tillage. 

I  proceed  now  to  the  consideration  of  tithable  Mixt  tithes, 
matters  of  die  species  caHed  rmxt  tithes^ 

VIII.  Of  tins  kind  is  the  important  article  of  mlk.  Milk. 
The  (m)  canon'of  archbishop  Winchelsey,  relating  to  Qu,  how  the 
milk,  runs  thus:   «  decima  vero  (n)  laciis  et  casei  de  ^^^1^ 
^  vaccis,  et  capris  profverdenSy  ubi  cubant  et  pasctmtur,  where  the 

00W8  are  Icep ' 
in  one  jparuui 

(0  Collected  at  the  end  of  diflFerent  reigns  in  Part.  Hist-  voL  i.  "»<*  P^iUied  in 

_    ^^  f    m  wiaA\#  waa^^a  0 

«nd  u. 

(«t)  Lpid.  199. 

(a)  **  Sive  Taocanun  nveofittm  Tel  capramm  alioruniTe  awimAiiyiyi 
-•*  de  quibus  oolli^tur  lac.**  Lynd.  200.  .But  it  seems  tithe  of  ewe- 
milk  is  only  due  by  custom,  for  a  prescription  to  be  exempt  from 
payment  of  k  is  good.    1 IL  A.  654L   Gflet*  t.  :fjx.  c.  5.    **  This  is 

but  to  insist  upon  the  whole  right  against  whkh  the  custom  has 

not  prevailed.'*  1  Lord  Raymond,  137. 


« 


(t)  Honey  is  frequently  mentioned  in  Domesday,  as  having  been 
paid  as  a  rent.  It  was  measured  by  the  sextary,  which  seems  to 
have  been  an  uncertain  quantity,  varying  in  different  cities.— Vide 
the  Dissertation  on  Domesday. 
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1^'  soktatUTj  aUoqumu  cubant  in  um^^rpffifd  etp^s- 
cuntur  in  olid  parockid  decima  inter  re(ftof:^f^ivf4fl^ 
iur  (o)Qfmiino^*'  *  Here  Dr. .Burn.  (jp).expr^($s  a 
tloubt  whether,  as  the  Uw  now  .staads,^  the  cat^e 
abnll  not  -  pay  tithes  in  kind  oxdy  where  they  ai^e 
milled,  and  an  agistment  tithe  in  the  other  parish* 
Such  double  tithing,  however,  of  milch  cattle  seem3 
at  kast  not  to  be  warranted  by  the  authority  which 
he  subjoins,  >  and  which  is  the  case  of  the  parson  of 
Swillington,  and  an  inhabitant.of  the  adjoining  parish 
of  Kippax  before  referred  to,  under  the  article  of 
agistment: .  Such  inhabitant  had  carried  the.  milk  of 
his  cattle  depastured  in  Swillington  to  his  houfse  ia 
Kippax,  and  used  it  there.  It  was  argued  that  if  a 
man  hsi%  arable  land  without  a  house^  as  y^as  the  case 
of  the  party  here,  who  had  no  house,  at  SwiUingtonf 
he  is  entitled  to  be  discharged  of  the  tithes  of  .the 
[  X27  ]  ^Q^^»  which  maintaans  th^  servants,  wh(^  plx^is^  die 
laad»  as  much,  as  if  he  had  had  a  house,  in  which  the 
ndtk  was  spent ;  but  the  court  awwered,  th^t  th^  IfW 
wa&  otherwise^,  for  it  is  of  the  same  natuce  with  wx>afil 
that  is  bnirnt  in  the  house,  which  is  exempt  firom 
tithes  only  so  long  as  it  is  so  consumed*    3uch  also 

* 

is  the  law  in  respect,  of  milk,  which  is  discharged  of 
tithes  only  because  it  is  used  in  the  bouie ;  it  'Was 
therefore  resolved  by  the  whole  court,  that  the  par- , 
son  of  Swillington  should  have  tithes  of  the  ^lilk  of 
the  milch  cattle  depastured  in  his  own  parish ;  but 
of  course  he  was  not  also  entitled  tp  an  agistment 
tithe,  nor  could  it  be  claimed  by  any  body  ^se'; 
consequently  this  case^  if  intended  to  elucidate,  the.  < 


(o)  Non  equaliter  sed  proportionaliter,  Lynd.  1S)6,  but  Ajjr.MKli., 
diviuooB.  .  ; 

(p)  3  Eod.  L.  450. 
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doulitr  ^bote-  suggested,  has  not  that  effect ;  no*  have 

I  met' with  any  express  adjudicatioii  as  to  the  tithcf 

df  mfik,  yrhelte  the  cows  have  been  kept  in  one' 

parish  and  miHced  in  another.    But  the  itiliomag  (y)' 

decision,  reported  as  attracted  from  the  decree-bMdD 

of  the'  cduft  of  Exchequer,  where  the  cattle  are  <statiedi 

fo  be  both  iept  and  milked  out  of  the-  demandairt*^ 

parish,  requites  explanation :   The  vicaer  oi'Stejm^ 

sued  among  odier  things  for   the  titiies  of  milkit 

declaring 'his  readiness  to  have  accepted  a  supposed- 

modii^  df  Mtkpence  for  each  cow  in  lieu  thereof:  The- 

defendcbit  not  only  insisted  on  the  modus,  but  Anrfheit 

lihat'^for  the  cows  he  had  kept  on  a  fiurm- called  Rttt 

Li(m  Farm,'  htihg  •  always  milked  in  Whitwhapsfy  lid 

otight  not  to  pay  tith^9,  the&rm4iduse<brtiDgtiii  thfti 

pfaHsh  of  Whi«eohafpel,  ari^He  having  {iaidi«^rhtt«^tf%r 

ihem  to-  tihe  •  mitot' of '  Itert  paH^';  'ye*  iAeixeusti 

di^tei«dtlWdK{^diilt«<>pftyftt>4ii^laA  :    .    i 

niilch'  cowis,  a«  w^U'  th^M^  kt^t/tfn*  IUd'Lim.F.<ifiw^^ 

as  ihbse  in  tiie^  pdriaiii<^  USfApM^^xat  the  j^6&  of  dbD«. 

I^^fri^fe'  a^w  ;^elb^^ 

itilkedih' tb^^Uidh.  ^WMteoMapA-OnSv:^  l^^.  ^i  Thdi 
rcasonV  of  thi^jfidglftMit'ddtintt  appear;  (^^         vmns 

• ''^Another  (^^catfidnf  df'the' same  a«^^  [  123  J 

foffiSWhig  ^tfviiiems :  ^^^ife  to?l^:.tier#  v^wma;  fjaa^.^ustom  as  to 
**^decinUt  96lvdfttr'  dmn  dmhi,  vUeUcct  de  taeeb  teftu  «ad  cSene. 

(9)  GwilF.  607.    Wrigbt  ©.  Elderton. 

'(r)  A  ttl^'M^dni  were  peifaanti}  as  to  all  tile  parisbionere  fteepiag^ 
cdMtlao^^tiiliQrB^k  w0iid  hore jpalu^ed  odwa  kppti,0n/d  iiipb  at  «ay  . 
distance,  as  well  as  on  a  faim  in  the  adjacent  parish ;  or  fierhapa 
the  difficulty  may  be  solved  by  supposing  that  Red  Uon  Fairm  ex« 
t«iiM4ato^dtbd{(tarisi8B0J  :     '     -      .  .-j  ':..',  ■. . ...,-:  .  , 

(*)  Lynd.  194. 
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«^  pdre  m(h  '^  de  kcte  m  ^tLtunma^  et  Itjfeme :  nisi 
^*  par&ddani  tfelint  pna  taUbus  Jaceve  conq^tentem 
^<  Tedemptiontm,  €t  hoc  ad  valorem  dednut^  etcommo- 
^^dum  ecdeske.^*   Hweby»  to  Degge  (^  jpemadcs,  tbe 
tithe  of  milk  is  to  lie  pmA  va  ch^eeei  wlulst  the  pa-^ 
xishioner  tnftkes  cheese^  at  other  tknes  in  kind ;  biK^ 
oonttniiefl^  he^  this  part  ^  the  oa&ra  is  generally 
over-ruled  by  the  cu&tom  of  the  f>iaoe ;  for  in  aoaay 
pieces  they  ^pay  milk  in  kind  all  the  year^  in  some 
oiriy  cheese,  and  in  some,  n^tber**milk  nw  cbees^^ 
btit  a  small  rate  instead  of  either.;  and  the  {u)xM9toak 
<  in  tins  as  in  all  ether  titbitig  is  to  be  observed^  not* 
Inthstanding  the  canon*     H^  adds,  (p)  however^ 
soon  afterwards,  alludiii^  to  the  same  pMvindal  con^ 
stitution,  that  where  tithe  milk  is  paid,  there  no 
Custom  to      tiUie  cSieese  is  dtie,  and  'SO  vice,  versd.    Yet  jt  dis* 
chei^fo?°S  tinction  has  been  <taken  beiween  the  two  articles  ; 
milic,  good ;    for  (w)  it  IS  laid  down,  f^t  a  .preseription  to  pay  the 
Sirno't    ^°^  cheese  «n)Eule  £:om  May-day  unttt  the  fii»t  ^ 
good,  but  to  Ax^st,  in  recompence  for  all  tithe  milk  for  the 
paraonage,  ^   whok  year,  is  good,  because  that  is  the  effect  *af 
&c.  good.      labour,  and  is  not  due  of  itself,  and  theralbre,  it  is  4t 
^    ^  -J  good  discharge :  on  the  other  hand^  to  pay  the  tenth 
quart  of  milk  is  not  good,  for  that  is  not  what  is  due, 
milk  according  ^to  our  law  not  b^g  tithable  by  mea- 
sure ;  but  the  chief  justice  held  that  to  pay  the  tenth 

< 

(/)  ?•  ii.  c.  6. 

(uy  But  a  custom,  manifestly  unreasonable,  will  in  thb,  as  in  other 
instances,  be  disallowed*  1  Lord  Raymond,  358.  Hill  v,  Vaux. 
Shortly  mentioned  Gwill.  1 1 13.  ' 

(v)  D^ge,  p.  ii.  c.  6.  near  the  end.  See  Bunlem  v,  Spenoar« 
Gwill.  746. 

'<to)  1  Cro.  609.   Anstyn  v.  Lacas.  Mo.  909.   1  R.A.  651.  S.  €. 
A  similar  custom  has  been  declared  void,  but  the  terms  of  iti 
obscure,  and  no  reason  is  given.    Gwill.  580.    Lister  o.  Foy. 
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'  I  •  ' 

ftwrt  of  iQiljk  flit  tbe  pptraoQ4gfr4H>we,  or  «t  wy  other 

yk^^  iB  good*    Ib  W^  IPWPW  (iJr)f  if  the  QU^tombo-  Custom  to 

t0  CAny  the  titheii  of  milk,  bowever  sepfra|$d  ^^  of^mi^ 
firom  the  ni»e  pwrts,  to  the  pwsoiMige-houae^  oi;  to  ^  ^^^  " 
\jBifi  church  porch»  such  cuatom  mus^  be  c^^ept^^  or  the  chu^ 
by  the  pwi$hioner*  To  (^)  a  bUl  filed  in  the  fi^pche-.  p^^  8*^- 
9Mr^iQ««IWg.(Hllucha^9tol^  of  carryAogthetjythemilJ^ 
to  the  0hurcb  poisch  for  the  }»e  of  the  pv^on^  thfi 
defendant  by  his  answer  stated,  that  he  had  set  pi|t 
every  tenth  meal  of  milk  in  clean  pans  or  vessels, 
90d  that  the  .pLaintiff  having  neglected  jto  carry  it 
awAy  ^n  a  rea9onable  time^  h«f  the  defendantt  h^ 
thrown  it  Jifon  the  groundt  .apd  he  defied  the  cfffky 
torn  aUe^ged,  and  prayed  an  i^fue  to  try  ^t.  It  wef 
]propQ8ed,  on,  behalf  of  tibe  plaintil^  to  read  d^posjr 
tiona  tdcen  m  afoneer  cause  b^weeni  the  same  partifs^ 
which  waa  dbgecled  to^  but  the  objectiffu  was  oyeiw 
sukdf  the  aame  question  jtieistg  at  issui^  in.  that  ct^iise 
Several  witnesses  deposed  w  suppoi^  of  the  ctistpm, 
wbereupon  the  chief  baron  declared,  that  it  was  not 
aa  invariable  rule  in  questions  of  this  nature  to  refer 
diemselves  to  a  jury }  but  ojdy  where  the  matter  is 
doiditful,  and  Jhey  take  ^thal;  covrse  in  Q^sfis  both  of 
moduses  and  <»istamfl.  He  then  summed  up  1^ 
evidence  for  the  plauitift  which  iqp^^ears  veiy  sa;l^s« 
factory  and  oonvinctng  in  prooif  ^  the  <{U4tOin; 
Another  of  the  barons  argued,  that  the  parish  ;havi^ 
been  foe  the  most  puct  ^nder  a  composition,  the  pr()r 

(jr)  Biinb.  79.  Dodson  v.  OUver.  It  appears.  Gwill.  Q23.  S.  Q* 
t|iat  di^.biU  w^  £left  ainong  other  things  for  tithes  of  milk;  but 
what  fell  from  the  court  relative  thereto  is  not  mentioned  in  that 
report.     Yet  Bmibury's  Report  fteems  confirmed  in  another  place. 

viUL.SJK.  Canh^.t?.  Edwards. 

(y)  Gwill.  1046.   Moigsii  t^.  Neville. 
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dtictfi^of  fwoy.  inftaaces  of  the  custom  ,co^  nop.^ 
•  i£I   I  b«:e?pe<rtedi  that  there  is  a  great  dj^Bftprencpb^tyepn^^ 
rxb T3nrrr .«  tiU|  fipir^i^tractioQ  of  tithes  antl  a biU  to. estabhW 
.fl'p^.V,?n'a.cu9tpp»  not  set  oi^t  hi«^  tithe  war. 

.    Mit  jf>  "in  'w^y  that  u^  bjjrthensome  to  himself  without  a  customV 
^•tIV.  !^^^^^^^^  the  plajntiff  prevailed  in  obtaining  a 

d^fu:^^  for  a^  acoouot  of  those  tithes,  without  the: 
hazard  and  incoQvenience  of  referring  the  existence 
of  the  custom  to  a  jury.  -      •  .  - 


»- ' 


Must  be  set       It  may  })e  recollected  from  what  has  been  stated, 
^^^  that  this  species  of  mixt  tithes  is  required  to  be  set 

out  by  the  common  law,  as  it  is  enforced  by  the  (x) 

^ , .  ...  statute  <;^£)dward  VL  in  regard  to  all  tithe^  of  ihe 

^    -     "predial  dcind/     The.  cqmmon  law  method  then  of 

Comiimi^ite.^^^J^^^         ^  ^^  laid  down  (a) :  <<That  if  there  is 

w^f  **^       "Ijip  particular  austom  or  u^ie^»  the  pamhjonef  is 

^^      '    <Vpbli^4  de  jure  to  p^y  ewry^tenih  meal,;  to -milk 

•'f  iiie  t:ofWB  at  the  usual  place  of  milking  into  his  own 

^^ipaijis,  im4.^^  parsou  is  ybliged  to  fetch  it  away 

''f  ^QiKi  the  ipill^ng.^ace  in  his  own  pails  in  a  reascm* 

^<  able  tijQ},e  y,  and  if  h^  does  i)ot  fetch  it  away  before 

tibi^next  miU^ing-time,  the  parishioner  n^a^jr  justify 

^^p.ouiiiiygp  of  the  ipilk  upon  the  ^dund^  because 

^  he  ^len  has  occasion  for  his  owb  pails.-^(6)    And 

it  was  alleged  to  have  been  determined  by  the. whole 

cpvirt,  that  the  miQiL  ought  not  to  be  carried  either  to 

tkrdBhurab  ponh^  or  to  the*  pawo{i*s  house^  but  that 

it  dOght  to  be  fetched  by  the  parson.    On  this  last 

pblnV  a§  on  other  bi'anches  of  tithe  law;  mud)  un- 

^'^^!^Si!?!f  ^^  fluctuat^u  of .pjpimDn  We 'iprtnerljir 


'111 


(«)  2&  3  B.  VI.  c.  13.     '         (a)  fiunb.73.  i)«>VP  ^-^^^^ 
<t)  S«p  Hiitchim  r.  Rill.  GwUl,  1202,^.;,;    ,    ',.'")'  .  . 
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pl^vato'aini)ng;'die  'judges  of  IHe'  stt^of  ><!btifli»i* 


die  fearons  of  the^Exchequet  beirig'^^dlvJdk  in  '6^1^611  'milk  is  tidi. 
ul)oii;  the  Question;  after  lohg  dLe\MvtLii6ii}zM'm^^ 
argoment  Dy  civniahsand  common  TaWyfersi'  finally 'chmchpoioh; 
decreed  *tha£  the  defendant!  for  the  fiitiiffe  ^should ' 
bring  or  ^erid  his  tithe  milk  to  the  chiircft  porihV  to  ^ 
the  end  that  the  plaintifl^  or  his'agent,  or  servant^ ' 
might  receive  the  same  without  cost.     Several  years 
after  this  solemn  decision,  we  find  (d)  the  jiidgis  of 
the  'Common*  Meas  declaring  that  of  common  right* ' 
tithe  of  milk  is  payable  at  the  parsonage  or  vicarage  ' 
house.*   Yet  notwithijtanding  these  autHo^ties,  thelmtnow 
law  seems'  how  clearly  settled  otherwise.    I'o  i!his  tf^?^  **^ 
effect  is  a  case  (e)  of  later  date  than  the  tw6  cases  Wd  for  k. 
just  cited,' wliere  ^he  answer  stated,'  that  the  plaihtLffJ'*     .  ,/ 
the  rector,  having  declared  he' would  not  send  for.  Or 
fetch  the  tithe  milk,*  Vhe  'defendant  ordered '  fevery 
tenth  meal  of  his  cows  to  T)e  turned  ipon"  the  Wound, 
it  riot  being  usual  or  customary  for  tKe*  pai^i^hloners' 
of  that  parish  to  carry  their  tithe  nlilk  h6tne*t6'ihe' 
rector,  and'  the  court^    oil  *the  authority'  (/)'  dr  a** 
determination  above  referred  to, ''declared' that  *nie* 

"*'   '       '      •'  '    1  I  ••  '.  •  it    :       :       .      ;   .         •    .    '.  ,.^  -I.-  •..•'/r  1- 

(c)  GwUL  527»    Dodd  v,  IngktoD.     Tbe  bill  suted  that  the " 
defeqclant,  under  the  colour  of  some  words  In  a  decretal  order  ih  a 
forrtiti^  ckAik  b^eeh  fcimsdf « i^abttfl;  atod  ctBdr^idtMtii  ftbiabi^  ^ 
tanti  of  the  satkA  pariali  dcfeiidaols,  the  now  drf(^dMt  had  w^fffffri 
or  carrifid  the  same  every  tenth  day  or  meal,  as  he.oufht  to  have  (jUme, 
accordijtg  to  the  custom  of  the  parisH,     These  words  were  ''^that  ttie  ' 
'<  defend&ni^hall'pay  to  the>lainttff  tidie  mOk  in  lo^  aQ  ih^-^^ 
**  round,  the  said  plaintiff  or  his  tithe  gatherer  making  a  demand  6( 
<f  the  sfme  at  the  respective  habitatwlu  of  the  said  defendants.** 

(d)  r  Lord  iUyfii.  1 M:  '  S<^oW  v.  Lowther,    '     "^     •      <n  :  » .  > 

(e)  GwilL  826.   Carthew  v.  fcdwards,         '  %t ,:]  »^.>  .  j 
(/)  Bonb.  73^   Dodson  v.  Oliver. 


/ 


-  adjudgpd  tjitliab^  or.tithab\e  in  kin^,  wlyph^ingp^^ 
[  123  ]    veniences  iq  tba  present  caap  tiie,a^pelja]3|s  hftv^  qc^t 
casioaed^  the  incumbent  having  been  alwjtyi^  T^^l^^}?& 
tQ  acqept  a  reasonable  composition  an  acre,  such  in- 
CQUvenieaces  could  be  remedied  only  b^  ai)  ^ct  o^ 
the  legislature,  and  could  not  be  removed  by  tUose^ 
r  *    r  ^    who  in  their  judicial  characters  and  cajpaqities  w^re* 
only  to  declare  what  the  law  is,  at  the  time  of  pro-^ 
nouncing  their  judgment*    And  lastly,  that  it  hftd. 
been  Icmg  settled,  that  plants,  shrubs,  tree^,  fruits,^ 
and  roots,  planted  and  raised  in  nurseries,  and  sold 
out  again  without  having  made  an  increase,  are  titti- 
able  in  kindt  and  it  is  reasonable  that  they  sho^d 
be  so  considered.    Such  was  the  scope  of  the  argu- 
ments submitted  to  the  House  of  Lords  in  the  oases 
of  the  appellants  and  respondent  respectively^  upon 
^  VI  the  <^uestiQn  touching  the  more  essential  merits  of ^ 
'  the  cause ;  but  other  points  were  in  litigation,    A . 
contpositlon  in  lieu  of  theae  Jtithes,  and  paj'ments  > 
qnder  it».  vreie  proved  to  have  subsisted  i  did  it  or., 
not  require  notice  to  be  given  to  effectuate  its  deter- . 
minationy  inasmuch  (d)  as  the  occupiers  had  set  up  ^ 
an  adverse  tiUe^  by  insisting  that  the  agreement  or 
composition  was  binding  during  the  incumbency, 
and  had  filed  a  cross  bill»  to  substantiate  such  agree* 
n^ent ;  thus,  as  it  was  argued,  they  disclaimed  the 
relation  analogous  to  that  of  landlord  and  tenant,  on 
which  the  necessity  of  notice  is  founded.   It  appears, 
however,  the  house  thought  that  notice  was  neces- 
sary under  the  circumstances  of  the  case.     The 
notices  actually  given  by  the  incumbent  were  datjsd 
tlie  eighth  of  September  to  determine  a  cotqj^oisition, . 
as  from  the  Michaelmas-day  following  for  the  en« 

(d)  Gmll  1317.  12f0»l.     Hune  «.  Wiigbt 
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fluiag  yeu,  and  the  bill  was  brought  for  ^tithes  in 
kind  for  that  year*  The  hbuse»  therefore^  pro* 
pounded  this  question  to  the  judges^  whether  A 
notice  given  upon  the  eighth  of  September  is  su& 
ficient  to  determine  a  composition  for  tithes  fn^n 
year  to  year ;  such  year  commencing  on  the  twenty- 
ninth  oi*  September.  All  the  judges  present  con-  C^^^3 
eurred  in  opinion  that  such  a  notice  is  by  no  means 
sufficient  to  determine  such  a  contract,  io  conse-  *" 
quence  of  which  the  decree  of  the  court  of  Exchequer 
.  was  reversed,  (infr.  2270 

But  the  prior  decision  by  that  judicature,  of  the  'Hw  question 
main  point  as  to  these  exotic  plants  being  essential-  s^rMnm^ 
ly  (e)  liable  to  tithes,  seems  not  to  have  been  in  any  tithable^left 
degree  shaken  by  the  eyent  of  the  appeal ;  and  that  ^  ^SST^ 
they  are  subject  to  such  payment  may,  therefore,  be  House  of 
thouj^t  supported  by  the  authority  of  this  adjudica- 
tion as  well  as  of  superior  reason,  though  perhaps  it 
may  be  equitable  that  allowances  should  be  made  to 
the  gardener  in  respect  of  the  expensive  and  extra- 
ordinary modes  of  cultivation,  unless  he  can  be  duly 
compensated  by  the  prices  set  on  the  nine  parts 
destined  for  sale.    Indeed,  I  believe  it  is  very  usual, 
and  several  books  refer  to  such  an  arrangement,  from 
motives  of  mutual  convenience  and  moderation,  for 
incumbents  and  tithe-owners  to  agree  with  the  oc- 
cupiers of  garden-ground  for  a  stated  composition  by 
the  acre,  or  the  like. 


iNevertneiess,  m  a  mucn  later  case,  m  wntcA  an  Subsequent 
iaamropfiate  rector  filed  his  bill  against  nnrserymen  ^^e^rmina- 

*  '  .        "  tioD  that  they 

are  not. 
(e)  NeklMr  die  expensiye,  nor  the  very  precarious  cultivation  of 
hop%  was  ever  deemed  a  reason  agsinst  subjecting  them  to  tithes. 

M 


1 17  Ltm  qf  Tithes.  Chap.  IV. 


be  l^ally  supported.    Such  usage  amounts  to 
that  the  occupier  shall^  at  his  discretion,  leave  for 
his  rector  the  tenth  part  of  the  hops,  npt  severed  a» 
the  common  law  principle  requires  it  should  be,  but 
in  a  stage  of  husbandry  short  of  that,  in  which  he  i» 
entitled  to  receive  such  tenth  part,  and  that  without 
compensation*    Calling  upon  the  rector  to  incur  ex* 
pences,  which  he  is  not  by  law  obliged  to  bear,  comes 
to  the  same  end  as  abridging  the  quantity  of  the 
tithe,  since  both  alike  reduce  his  profit.    Three  dis- 
tinct things,  besides  the  rules  and  principles  of  the 
common  law,  may  control  the  right  of  tithe,  namely, 
custom^  fnoduSf  and  real  composition^  which  three  rest 
on  different  foundations.    Custom  in  respect  of  pre- 
dial tithes,  as  these  are,  chiefly  r^ards  the  manner 
of  setting  them  out.    Now  the  usage  here  insisted 
on  cannot  be  referred  either  to  a  custom^  or  to  a 
moduSf  both  of  which  must  be  immemorial,  because 
the  cultivation  of  hops  was  introduced  within  the 
time  of  legal  memory.    Lastly,  they  agreed  that  the 
plaintiff's  case  could  not  be  supported  on  the  ground 
of  a  real  composition,  (which  I  shall  describe  here- 
after, and  which  is  more  properly  a  discharge  from 
tithes,  than  a  regulation  of  the  time  or  manner  of 
tithing,)  because  here  was  no  compensation,  no  mu- 
tuality of  loss  and  gain,  nor  any  evidence  that  such 
agreement  ever  existed.    Upon  this  reasoning,  and 
for  (p)  that  the  usage  contended  for  by  the  plainti£^ 
would  furnish  to  the  farmer  a  strong  temptation  to 
defraud  the  parson,  and  would  subject  the  property 
of  the  church  to  imminent  peril,  they  thought  the 
r  118  1    <l^f action  given  by  the  judge,  who  tried  the  cause, 
to  the  jury  to  find  for  the  defendant,  was  rightly 

0>)  Gwill.  1560.  1&65. 
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given,  and  a  verdict  having  been  found  accordingly, 
and  judgment  thereiq>on  entered  for  the  defendant 
in  the  court  of  King's  Bench,  that  judgment  on  the 
writ  of  error,  with  the  bill  of  exceptions  annexed  to 
the  record,  was,  after  copious  and  elaborate  argu* 
ment,  affirmed  by  the  house.    This  great  conclusive 
authority  seems  to  render  it  superfluous  to  be  parti-> 
cular  here  in  stating  the  several  anterior  cases  rela- 
tive to  the  time  and  manner  of  tithing  hops.    But  it  Tithes  shall 
is  to  be  observed,  that  by  the  judges  in  this  last  case  fUeF8|>ent  b 
realizing  the  rule  of  hops  being  tithable  before  fire  to  dry 
the  drying  of  them,  both  (7)  die  doctrine  and  the   ^^ 
principle  of  it  expressed  in  a  much  earlier  resolution 
of  the  court  of  Exchequer  are  confirmed,  namely, 
that  for  fuel  spent  in  fire  to  dry  hops  tithes  should 
be  paid,  because  the  parson  had  no  benefit  by  that, 
the  tithes  being  paid  before  they  were  dried. 

VI.  RootSf  seeds,  Jrmts,  garden  stufff,  and  various  Roots,  seeds, 
products  of  the  earih  (see  supra,  65,)  for  the  most  J^^^^ 
part  plucked  or  gathered  by  the  hand,  appear  by 
what  hath  been  said  under  the  last  article  to  have  in 
general  the  common  property  of  being  tithable,  either 
by  measure,  number,  or  weight.    The  rule  may,  in- 
deed, in  some  instances  be  subject  to  variation  and 
exception.    Thus  with  respect  to  (r)  turnips,  which 
are  usually  sown  upon  a  considerable  tract  of  ground, 
though  a  mode  of  tithing  them  numerically  by  throw- 
ing aside  every  tenth  turnip  for  the  vicar,  appears  to 
have  been  ratified  by  the  court  of  the  Exchequer ;  yet 
they  seem  to  have  allowed  it  on  account  of  the  con- 
fined extent  of  the  crop,  admitting  that  it  was  Uable 

(9)  1  Freem.  334.  Gwill.  562.  Anon.  See  also  Sneyd.  v.  Unwin» 
GwilL  774. 

(r)  Gwill.  944.  Beaumont  v.  Shilcot.  Benson  v.  Watkins. 
Bunb.  10.    GwiU.  612. 
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to  fiftud,  as  there  may  be  great  ditibmce'in  die  siie, 
[  ^19  ]    and  that  it  would  be  actual  fraud  if  the  small  tiiniip» 
were  assigned  to  the  parson ;  and  they  (declared,  dmt 
if  the  quantity  were  sufficiently  laige,  as  if  the 
growth  of  a  whole  field,  or  a  whole  adre,  were 
gathered  at  one  time,  they  ought  to  be  set  out  in 
heaps^  and  the  parson  to  have  eveiy  tenth  heap.    As 
to  potatoes^   which  in  this  respect  bear  a  strong 
analogy  to  the  last-mentioned  product,  being  gene- 
rally sown  in  considerable  quantities,  it  has  been  (s) 
determined  where  they  were  brought  home  to  the 
defendant's  house  and  placed  in  a  brewhoose,  and 
there  measured,  and  the  tithe  set  out,  that  this  was 
not  a  due  setting  out  of  this  species  of  tithes,  the 
parson'  having  a  right  to  insist  that  a  tenth  part 
should  be  separated  from  the  nine  upon  the  spot 
where  the  potatoes  are  dug,  and  before  they  are  re- 
moved ;   whether  such  separation  may  be  accom- 
plished by  measure,  or  weight,  is  not  stated  $  but 
one  or  other  of  those  methods  seems  a  juster  course 
of  proceeding  than  leaving  them  on  the  ground, 
either  in  cotmputed  heaps,  or  in  parcels,  each  potatoe 
being  numerically  counted,  inasmuch  as  they  di^r 
in  size  like  turnips. 

Peasand  ^^^  ^^^  beans  have  been  already  spoken  of  on 

beans.  two  former  occasions,  namely,  under  the  division  of 

tithes  into  great  and  small,  (supra^  60,)  and  under 
the  head  of  com  and  grain,  (suproy  77,)  when  they 
are  cut  and  harvested  in  a  ripened  state.  It  may  be 
collected  by  what  has  been  laid  down  under  the  ar- 
ticle of  hops,  that  when  peas  and  beans  are  severed 
from  the  stem,  and  plucked  green  by  the  hand  for 

(j)  Gwill  ]  ]  10.    BoflWDrth  o.  Limbrick. 
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tlie  food  of  man^  a  different  mode  c^  setting  >tkem 
out  muA  be  pursued  ^  and  that  in  this  instance  they 
are  immediately  on  such  ^ererance  tithabie  by  mea- 
sure;   It  is  however  (f)  only  when  peas  are  thus  P«««nottiUi- 
^thered  to  sell^  or  to  feed  hogs,  that  they  are  tith-  gathered  for 
able  at  all.    If  the  occupier  gather  them  green  to  ™^^^^ 
spend  in  his  house,  where  they  are  accordingly  eaten     [  1^  1 
by  the  family,  no  tithe  shall  be  paid  of  them  by  the 
law  of  the  land,  without  the  aid  <^  a  local  or- parti- 
cular custom  to  effectuate  the  exemption,  (1 ) 

(0  1  R.  A.  647. 


(1)  This  docline  of  exemptbn  on  the  ground  of  home  consump- 
tion,  was  reoendy  attempted  to  be  extended  to  potatoes  and.tnmipe. 
The  court,  howerer,  was  of  opinion,  that  the  exemption  in  favour  of 
green  peas  stands  alone,  and  that  there  was  no  reason  for  extending 
it.  Williamson  v.  Lord  Lonsdale,  5  Price  25.  In  the  argument  of 
tfa^  case,  a  dSchm  w^  oiled  from  Rolls  Abridgmeiity  (p. 647. 
pL  10.)  that  for  sheep  fed  upon  a  man's  own  land,  and  afterwards 
eaten  in  his  own  house  within  the  parish,  he  shall  pay  no  tithe.  "Xhe 
Lord  Chief  Baron,  however,  observed  that  he  could  not  consider  this 
to  be  law :  for  if  peas  are  exempt  when  consumed  ait  home,  why  not 
the  same  exemption  extend  to  oom;  foki  if  t9  shefip».  why  not  to 
oxen  ,and  other  animals.  This  observation,  however,  seems  to  have 
been  rather  too  hastily  made ;  without  considering  the  numerous 
authorities  in  &vour  of  the  plea  of  home  consumption  for  various 
articles,  and  particularly  for  cattle,  in  passages  where  that  term  is 
evidently  not  confined  to  sheep.  Thus  in  the  case  of  Underwood  o. 
Gibbon,  Bunb.  3.  the  court  of  Exchequer  seem  to  have  consi- 
dered it  so  clearly  settled,  that  cattle  killed  for  the  use  of  a  man's 
own  fomily  was  exempt,  that  the  doctrine  was  used  as  <an  argament 
in  favour  of  the  exemption  of  saddle  horses ;  and  it  is  obvious  from  the 
context  that  the  court  did  not  consider  the  term  confined  to  sheep.  In 
Hale  V.Bragg,  Gwill. 861.  a  bill  was  filed  for  agistment  tithe:  the 
defendant  insisted,  that  n6iit  was  due  for  cattle  killed  by  him  and 
^pene  in  his  own  family,  and  the  bill  was  dismissed.  So  in  Rol»nson 
V.  Tunstall,  ib,  n.  on  a  decree  to  account  for  tithes,  the  Deputy  Re- 
membrancer reported  several  sums  due  for  agistment  of  cattle  fed 
and  killed  by  the  defendant  for  the  use  of  his  family.  The  defendant 
excepted  to  the  report,  and  on  argument  the  exceptions  were  allowed. 

Upon  the  same  principle,  we  have  seen,  ante,  84,  that  for  broom 
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Fhiit.  Fruit  {u)  trees  growing  in  gardens  and  in  orchids 

pay  tithes  of  the  apples»  pears,  and  the  like,  which 
are  titbable  immediately  upon  being  gathered,  and 
as  it  seems  by  measure.  The  Qo)  court  has  even 
ordered  the  defendants  to  account  for  the  tithes  of 
such  apples  as  fall  from  the  trees  (1) ;  and  also,  for 
the  tithes  of  (tt?)  wild  and  («rj  black  cherries,  though 
in  the  latter  case  it  was  insisted,  in  opposition  to  the 
claim,  not  only  that  they  grew  wild  in  hedges  and 
waste  places,  but  that  the  trees  served  for  fencing 
the  grounds. 

Tithe  of  or-       In  respect  to  the  tithes  of  orchards,  a  (if)  party 

^wdd  where  *"^^  ^°  ^^  ecclesiastical  court,  in  his  answer  there 
fhiit  stolen,    alleged,  that  the  apples  were  stolen  and  never  came 

to  his  use ;  and  it  seems  to  be  a  good  defence.  For 
this  distinction  was  taken  and  admitted,  that  if  I 
suffer  one  to  pull  my  apples,  the  parson  shall  have 
tithes ;  but  if  they  are  taken  by  persons  not  known, 
the  parson  shall  not  have  tithes  of  them,  for  they 
are  not  tithable  before  plucking.  But  a  pecuniary 
composition  for  the  tithes  of  such  articles  may  be 
due  by  immemorial  custom,  which  constitutes  a 
modus.     If  {z)  the  custom  be  a  parochial  one,  ex- 

(u)  God.  rep.  Can.  408.  (v)  Gwill.  581.    Lister  o.  Foj. 

(to)  Gwill.  530.    Auon. 

(x)  Bunb.  183.    Gwill.  657.    Chi^inan  o.  Barlow. 

iy)  Heth,  100.    Anon. 

(z)  3  Burn  s  Eccl.  L.  439.    Wats.  c.  ilix.  f.  447. 


furze,  &c.  consumed  in  the  owner  s  house,  no  tithe  shall  be  paid. 
So  of  milky  po9t^  126 ;  and  before  it  was  determined  that  rabbits  are 
not  tithable  of  common  rights  it  was  dedded  that  no  tithes  were  doe 
for  those  consumed  in  the  parishioners  family,  post,  154. 

(1)  The  same  thing  Was  done  in  the  case  of  Harding  v.  Gelding, 
1  Wood,  365. 
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tending  to  gardens .  and  orchards .  throughout  the  Modus  ex- 
parish,  then  the  enlargement  of  the  ground  so  cul-  gardens,  &c. 
tivated,  or  the  plantation  of  a  new  orchard^  where  within  a 
such  custom  prevails,  does  not  make  tithe  due  in  oomprise 
kind ;  but  it  is  otherwise,  if  it  be  a  special  prescrip-  "®^  <*'- 
tion  for  any  particular  garden,  or  orchard,  infra,  when  for  an- 
184.  190.  194.  215.    Accordingly  it  has  been  (a)  dentgardens- 
adjudged  that  such  pecuniary  payment  can  only  be 
for  ancient  gardens  and  orchards^   when  they  are 
specifically,  and  individually,  sought  to  be  thereby 
discharged  from  tithes  in  kind.     In  like  manner^  (i)  Modus  for 
where  it  was  insisted,  in  answer  to  a  demand  of  tithes  ^?!?!Lf  ^^ 

^  not  exempt 

of  apples  in  kind,  that  they  ought  not  to  be  so  paid,  all  fruit. 
for  that  a  modus  of  fourpence  for  every  hogshead 
of  cyder  had  been  for  time  beyond  memory  paid  to 
the  rector  there,  in  lieu  of  all  orchard-fruit  growing 
within  the  parish,  the  court  was  of  opinion  that  the 
pretended  modus  or  discharge  of  orchard  fruit  not 
made  into  cyder  was  a  void  custom. 

It  is  here  proper  to  mention  that  it  was  a  great  Kensington 
question  in  a  (c)  cause  debated  between  twenty  and  ^^^  "  ^ 
thirty  years  ago,  sometimes  denominated  the  Ken-  plants,  &e. 
sington  case,  whether    hot-house  plants,   as  pine- 
apples,  melons,  orange-trees,  and  the  like,  were  sub- 
ject to  tithes;  the  court  of  Exchequer  being  of  opinion     f  121 1 
in  favour  of  the  claim,  an  appeal  was  brought  to  the 
House  of  Lords,  and  the  following  reasons  were  in- 
sisted on  by  each  side  respectively.     In  opposition 
to  the  demand  it  was  urged,  that  such  tithes,  if  any 
were  due,  must  be  of  the  predial  kind,  the  definition 

(a)  Bunb.  79.    Parrot  v.  Markwick,    cited  in  Franklin  v.  The 
Master,  &c,  of  St.  Cross. 

(6)  Gwill.  535.    Edgcrton  v.  Follett.    - 
(c)  QwilL  1204—1229.    Adams  o.  Waller. 
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<^  which  was,  that  they  arise  merely  and  immedi- 
ately out  of  the  ground.  The  plants  in  question,  it 
was  well  known,  were  not  the  produce  of  the  soil  of 
the  countiy ;  a  climate  and  a  compost  must  be  pre- 
pared for  them  to  keep  them  in  a  state  of  vegetation ; 
they  do  not  grow  in,  nor  ever  communicate  with  the 
natural  earth,  nor  derive  from  it  their  sustenance ; 
that  as  to  pine-apples  in  particular,  a  prLacipal 
source  of  expected  emolument  to  the  parson,  the 
skill  and  labour  of  several  years  are  necessary  to  be 
bestowed  to  bring  them  to  maturity,  independently 
of  the  great  expence  of  hot-houses  of  the  different 
classes,  to  which  they  are  successively  removed,  tan, 
fire,  and  other  articles;  that  they  are  subjects  of 
traffic,  and  bought  and  sold  in  their  several  stages, 
and  slow  i^proaches  to  perfection,  which  is  only  at- 
tainable by  the  skilful  management  of  artificial  heat ; 
and  that  they  are  frequently  propagated  in  one 
parish,  nurtured  in  the  succession  houses  of  a  second, 
and  pushed  into  fruit,  ripened,  and  cut  in  a  third  or 
fourth.  Thfese  remarks,  relative  to  pine-apples,  were 
applicable  also  to  orange-trees,  with  the  additional 
circumstances,  as  to  the  latter,  of  a  large  prime  bost 
and  a  high  duty  on  the  importation.  From  these  facts 
it  was  inferred,  that  if  the  payment  of  tithes  fbr 
these  and  other  exotics  was  to  be  added  to  the  ope- 
rose  and  expensive  method  of  cultivation,  it  must 
put  an  end  to  that  species  of  horticulture.  It  was 
farther  contended,  that  such  hot-house  plants  asr 
usually  grow  in  the  soil,  but  Would  not  grow  thfefe 
without  artificial  heat,  were  not  the  proper'  subject- 
matter  of  tithing ;  and  with  respect  to  all  other 
nursery-trees,  which  frequently  undergo  miity  re- 
r  1^2  1  "^^^^'^  ivovti  parish  to  parish  before  they  are  ulti- 
mately planted  for  use,  it  was  submitted^  that  they 
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ought  Qot,  to  pi^y.a  full  tenth  of  their  whole  value 
upon  each  removal.  Then  as  to  the  objection^  that 
the  fact9  urged  as  reasons  against  the  liability  to 
payoieijut  pf  tithes  were  not  equally  in  evidence,  it 
was  answered^  that  supposing  the  court  could  ms^ 
take  judicial  notice  of  what  all  n^ankind  know,  which 
was  a  position  not  to  be  admitted,  and  in  mai^y  in- 
stances  untrue,  yet  private  knowledge  of  a  notoriousi 
usage  might  have  induced  the  court  appealed  from, 
to  have  directed  an  inquiry  by  the  proper  officer  intq 
these  particulars,  the  result  of  which  would  havQ 
given  them  judicial  knowledge.  Lastly,  the  decree^ 
ought  at  least  to  have  directed  the  officer,  in  taking 
the  account,  to  have  made  fair  allowanpes  for  the 
heavy  exp^nces  peculiarly  attending  the  cultivation 
of  exotics,  and  not ,  to  have  decreed  an  account  ge- 
nerally, which  if  so  taken  must  do  apparent  injustice 
to  the  appellants;  wherefpre  the  decree,  ought  to 
be  reversed,  or  at  least  yari^d.  On  the  Qther  side  it 
was  insisted,  that  the  argument  drawn  from  the  ex- 
pence,  difficulty,  and  artificial  mo^e,  of  failing  the 
productions,  and  from  the  nature  of  the  soil,  climate, 
and  places  in  which  they  are  raised,  urged  to  shew, 
that  they  are  not  tithable.  matters,  or  not  tithable  in 
kind,  would  equ^ly  serve  to  prove  various  other  pro- 
ductions not  tithable, ,  or  not  tithable  in  kind,  which 
have  always  been  admitted  to  be  so,  and  would  tend 
to  make  the  same  productions  reasonably  deeme^ 
tithable  i^.  some  parts  of  the  kingdon^  \^hich  could 
not  be  so  considered  in  other  parts ;  and  if  exotics, 
as  such,  were  not  tithable,  few  of  the  veg^tablq  pro- 
ducti9ns,ip  this  country  being  believe4 . to  be  indi- 
geijfou^  t^  Iqnd  lyould .  sca^qely  yield  any  |ithable 
matters  whatever ;  that  if  it  were  inco9venient  that 
productions  of  this  sort  raised  for  sale  should  be 


[123] 


adjudg^  ttthable^  ortithab^e  in  kin^,  wljjlqh^inQpri; 
veqiences  iq  tba  present  caap  the.a^pel^apjts  jli^vd  qcq 
casionec^  the  incumbent  having  been  alwjtys  willing 
t^  accept  a  reasonable  composition  an  acre,  such  in- 
CQUvenieaces  could  he  remedied  only  by  aii  ^gt  o^ 
the  legislature,  and  could  not  be  removed  by  tUose^ 
^  ^    who  in  their  judicial  characters  and  capaqities  w^re* 
only  to  declare  what  the  law  is,  at  the  time  of  pro-^ 
nouncing  their  judgment*    And  lastly »  that  it  bad 
been  Icmg  settled,  that  plants,  shrubs,  treei^f  fruits,^ 
and  roots,  planted  and  raised  in  nurseries,  and  sold , 
out  again  without  having  made  an  increase,  are  titti- 
able  in  kind»  and  it  is  reasonable  that  they  sho^d 
be  so  considered.    Such  was  the  scope  of  the  argu- 
ments submitted  to  the  House  of  Lords  in  the  cases 
of  the  appellants  and  respondent  respectively,  upon 
..^the  question  touching  the  more  essential  merits  of ^ 
the  cause;  but  other  points  were  in litigaiioru    A. 
ccuqppsitian  in  lieu  of  these  tithes,  and  paj'ments » 
tmder  it,.  vitK  proved  to  have  subsisted ;  did  it  or . 
not  require  nolxQt  to  be  given  to  ejQTectuate  its  deter- . 
mination,  inasmuch  (^f)  as  the  occupiers  had  set  up  . 
an  adverse  title,  by  insisting  that  the  agreement  or 
composition  was  binding  during  the  incumbency, 
and  had  filed  a  cross  bill,  to  substantiate  such  agree- 
n^eat ;  thus,  as  it  was  argued,  they  disclaimed  the 
relation  analogous  to  that  of  landlord  and  tenant,  on 
which  the  necessity  of  notice  is  founded.   It  appears, 
however,  the  house  thought  that  notice  was  neces- 
sary under  the  circumstances  of  the  case.     The 
notices  actuality  given  by  the  incumbent  were  datjsd 
the  eighth  of  September  to  detennine  a  cotnposition, . 
as  from  the  Michaelmas-day  following  for  the  en« 

{d)  GwilL  1317.  12i0»l.    Hune  «.  Wiighl. 
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woiag  year»  and  the  biU  was  brought  for  -tithes  in 
kind  foi  that  year*  The  house,  therefore,  pro« 
pounded  this  question  to  the  judges^  whether  a 
notice  given  upon  the  eighth  of  September  is  suf- 
ficient to  determine  a  composition  for  tithes  from 
yen  to  year ;  such  year  commencing  on  the  twenty- 
ninth  of  September.  All  the  judges  present  con-  [124  3 
curred  in  opinion  that  such  a  notice  is  by  no  means 
sufficient  to  determine  such  a  contract,  in  conse*  " 
quence  of  which  the  decree  of  the  court  of  Exchequer 
.  was  reversed,  (infr.  227.) 

But  the  prior  decision  by  that  judicature,  of  the  'Hw  qiiestion 
main  point  as  to  these  exotic  plants  being  essential-  artidwrnT* 
ly  (e)  liable  to  tithes,  seems  not  to  have  been  in  any  tithable,left 
degree  shaken  by  the  eyent  of  the  appeal ;  and  that  ^  hj^S^^ 
they  are  subject  to  such  payment  may,  therefore,  be  Home  oC 
thoi^t  supported  by  the  authority  of  this  adjudica- 
tion as  well  as  of  superior  reason,  though  perhaps  it 
may  be  equitable  that  allowances  should  be  made  -to 
the  gardener  in  respect  of  the  expensive  and  extra- 
ordinary modes  of  cultivation,  unless  he  can  be  duly 
compensated  by  the  prices  set  on  the  nine  parts 
destined  for  sale.     Indeed,  I  believe  it  is  very  usual, 
and  several  books  refer  to  such  an  arrangement,  from 
motives  of  mutual  convenience  and  moderation^  for 
incumbents  and  tithe-owners  to  agree  with  the  oc- 
cupiers of  garden-ground  for  a  stated  composition  by 
the  acre,  or  the  like. 

Nevertheless,  in  a  much  later  case,  in  which  an  'sutweqneftt 
impropriate  rector  filed  his  biU  against  nurserymen  <^etennina» 

*     *  '  .        ''  tion  that  they 

are  not. 
(«)  N«idMr  the  expenaive,  nor  the  very  precarious  cultivation  of 
kop$  waa  ever  deemed  a  reaaon  agtonst  subjecting  them  to  tithes. 

M 
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• 

within  t)ie  parish  for  the  tithes  in  kind  of  all  the 
produce  of  the  nursery  grounds,  as  trell  for  yoUhg 
trees^  ordinary  fhiits,  and  garden  stufi;  as  for  piileA, 
grapes,  and  all  exotics  produced,  or  brought  to  jJeti^ 
fection  in  hot-hotises  and  greeii-houses ;  and  th& 
defendants  admitted  His  claim  to  tithes  of  all  the 
productions  of  thfeir  ttursery  grounds,  ^hich  they 
liad  offered  to  settle  knd  account  for ;  but  denied  it 
in  regard  to  any  productions  forced,  or  preserved  in 
buildings,  (that  is  to  say)  pines  and  other  ero- 
tics, which  they  admitted  they  cultivated  in  their 
houses ;  insisting  that  those  articlei^  were  not  tith- 
able :  the  court  decreed  thaA  so  ttouch  of  tlib  blH  as 
prayed  an  accodnt  of  pine-applcis,  ^pes,  and  othet 
erotics  raised  in  hot-h6uses^^d  grlefeh-hotttes,  should 
be  dismissed  ^thout  costs ;  and  th'dl  thte  it^St 'of  the 
bOI  should  be  dismissed  With  costs.  (/) 

L  1*5  J  VU.  Honey  Md  wax  of  bees  are  the  last  articles 
^^ey  ^  Which  I  shall  here  mention  among  this  class  oi pre- 
dial tithes,  for  they  are  so  ranked  and  denominated 
by  (g)  Godolphin,  (A)  though  they  seem  not  to  fall 
Exactly  Within  the  'definition.  The  (i)  bees  tfci6ta:. 
selves  are  not  tithable  because  they  ^Jbras  Tiahinit. 
But  (j)  the  honey  and  wai  are  dejttre  thliable  in 
kind.  And  (k)  the  manner  of  tithing  tiiem  is  by  the 
tenth  measure  of  honey,  and  by  the  tenth  Weight  trf 
wax.  It  is  reasonable  to  imagine,  that  befbre  the 
Importation  and  use  of  sugar,  the  increase  of 'English 

(/)  ^o"^  V-  Miller  and  Sweet,  in  Exch,  19  Dec.  1601. 
(g)  itJsp.  Cu^*  3^9-  W  C.  xlix.  f  .  448. 

(t)  1  R.  A.  .^^51.    3  Cro.  404.    Gwill.  501.'  Marg. 
ij)  1  R.  A.  63J:-   ^-  J^-  447.    3  Cro.  659.    Gwill.  501.    Btat^ 
foot  V.  Norton,  F.  N. V"-  ^^^* 
(k)  God.  Rep.  Can.  3b!^« 
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lioiiey  waa  more  acttended  to  and  studied  than  it 
Is  at  present,  and  that  consequently  this  article  then 
€drmed  a  considerable  object  in  the  tithing  system* 
Yet  I  have  not  found  Its  price  noticed  in  the  (I) 
accounts  of  provisions  in  the  early  reigns.  (1)  But 
if  in  this  respect  the  ecclesiastical  revenues  have 
Sustained  defalcation,  the  many  valuable  vegetable 
productions  of  novel  cultivation,  unknown  to  former 
"ages,  may  be  estimated  as  forming  a  more  than 
adequate  recompence,  without  speaking  of  the  ge- 
neral improvemehts  in  agriculture,  and  the  much  [  126  1 
larger  proportion  than  in  ancient  times  o£  land  in 
tillage. 

I  proceed  now  to  the  consideration  of  tithiAile  tSbx  tithes, 
matters  of  the  species  caSed  wixt  tithes^ 

VIII.  Of  this  kind  is  the  important  article  of  miA.  BTilk. 
The  (m)  canon  of  archbishop  Winchelsey,  relating  to  Qu.  how  the 
milk,  runs  thus:   «  decima  vero  (n)  lacHs  et  casei  de  ^^^1^ 
^  vacds,  et  capris  provemens,  tM  cubant  et  pascuntur,  where  the 

oowsarelep' 
in  one  parian 

(0  CoUected  at  the  end  of  diflferent  reigns  in  Pari.  Hist-  voL  i.  a°<*  ?»iU««d» 
«na  u. 

(m)L^.  199. 

(»)  **  Sive  ▼accanim  ti?e  OTiuin  yd  ci^ranim  aliorumve  AnimAliMpi 
^*  de  quibus  colli^tur  lac.'*  Lynd.  200.  .But  it  seems  tithe  of  ewe* 
milk  is  only  due  by  custom^  for  a  prescription  to  be  exempt  from 
payment  <^  k  is  good.  1  R«  A.  654.  Giles*  t.  xxx.  o.  ft.  **  This  is 
*'  but  to  insist  upon  the  whole  right  against  which  the  custom  has 
*'  apt  prevailed."  1  Lord  Raymond,  137. 


(1)  Honey  is  frequently  mentioned  in  Domesday,  as  haying  been 
paid  as  a  rent.  It  was  measured  by  the  sextary,  which  seems  to 
have  been  an  uncertain  quantity,  varying  in  different  cities.— -Vide 
the  Dissertation  on  Domesday. 


1«6  Lmqf.TUkes.         .-    QHAjr.IV. 

*^ibi  sohatur^  aUoqumu  cubant  in  umj^r(>ffif4  etpas^ 
cuntur  in  olid  parochid  decima  inter  reftor^rdivida^ 
tur  (o) onminoJ*  Here  Dr.  Bum-  (jp).expr$fiS(^s  a 
doubt  whether^  as  the  hw  now  stands^,  the  cattle 
^11  not '  pay  tithes  in  kind  only  where  they  ajce 
miJiied,  and  an  agistment  tithe  in  the  other  parish. 
Sudi  double  tithing,  however,  of  milch  cattle  seenuia 
at  least  not  to  be  warranted  by  the  authority  which 
he  subjoins,  and  which  is  the  case  of  the  parson  of 
Swillinffton.  and  an  inhabitant  of  the  adjoining  parish 
of  Kipp«  before  referred  to.  unde.  the^cle  p£ 
agistment: .  Such  inhabitant  had  earned  the.  milk  .of 
his  cattle  depastured  in  Swillington  to  his  hou/se  ia 
K^pax,  and  used  it  there.  It  was  argued  that  if  a 
man  .has  arable  land  without  a  house^  as  ^vas  the  case 
of  the  party  here,  who  had  no  house  at  SwiUington^. 
be  is  entitled  to  be  discharged  of  the  tithes  of  the 
[  X27  ]  .  wlk^  which  maftntains  th^  servants,  ;wh<^  plpqj^rdie 
land,  as  much,  aa  if  he  had  had  a  house,  in  ^hich  i^P 
xaUk  was  spent ;  but  the  court  aaswered,  that  tfa«  IfW 
was  otherwise^  ibr.it  is  of  tbe  same  ..nature  with  w^HMi 
that  is  burnt  in  the  bouse,  which  is  eicempt  from 
tithes  only  so  long  as  it  is  so  consumed.  Such  also 
is  the  law  in  respect,  of  milk,  which  is  discharged  of 
tithes  only  because  it  is  used  in  the  houte}  it'iFBS 
therefore  resolved  by  the  whole  court,  that  the  par- , 
scm  of  Swillington  should  have  tithes  of  (he  ^nilk  pf 
tbe  milch  cattle  depastured  in  his  own  parish ;  but 
of  course  he  was  not  also  entitled  tp  an  agistmeiYt 
tithe,  nor  could  it  be  claimed  by  any  body  else'j 

consequently  this  case,  if  intended  to  ektcidate^:tba  • 

'  •  *        ■  ■  .      •  .1'" 

(o)  Non  equaliter  sed  proportiooaliter,  Lynd.  1S|6«  bm  Ajjr  mi^;,- 
divisioQB.  '  \         .  J 

(p)  3  Eod.  L.  450. 
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doulif'  S^v€  suggested,  has  not  that  effect ;  noi^  have 

F  met' inth  any  express  adjudication  as  to  the  tilhe 

of  mfflt,  whet^  the  cows  have  been  kept  in  one^ 

parish  and  mSked  in  another.    But  the  iUlowin^  (y )* 

decision,  reported  as  extracted  from  the  decree-bdob 

of  the'  c6urt  of  Exchequer,  where  the  cattle  are^steCed 

to  be  both  kept  iind  milked  out  of  the  demandakik'^ 

parish,  reqtiir^S  exiplanation  :   The  victfr  oi'Stsfm^ 

sued  among  odier  things  for   the  tithes  of  fmlk^f 

cfedarin^^his  readiness  to  have  accepted,  a  supposed 

modi)^  df  ^!fcpence  fbr  each  cow  in  lieu  thereof^  The 

defendant  not  only  insisted  on  the  modus,  but  fWrtheii 

Ifiat'^  the  cows  he  had  kept  on  a  fhrm-called  lUd 

Lion  Farm,  heitig  always  milked  in  WhUa)hap9ii'  kd 

ought  hot  to  paytithes^i  the  fhrm-houset  beiiig««fi  ikm 

pU4sh  of  Whi«ec^apel,  adeft&e  hawing  pafdt«ithe«1f6kr 

ihem  to-  tihe '» retltof  of » tliat  piUi^);   yet  Olierjcoufiti 

6fdeti9d  t^  dttl^diiit  «o^pay  £»r*«te>Jk^ 

nsilch  cows,  sA  wteU*  th^sei  ke^t^ta'  Med'Lim^JRiitmi' 

as  thbse  in  the^  psbfisbiof^USfMpn^jijtf  tbeiciitc^Q^  Ad*. 

p6t^^  a^  «bw  f&Aj^l  dtfeidilgh  the  •  •dacMv/had'befflr 

ridlk^  itt'l9iepkH«h  br^f^QI^M^ 

re&^n^ of  thi^  jtidgttwtit^dotmiit  appear;  (jt)  'iMo  i^miis 

*'Wnbthef(^7ca6to'^fitite'samearab^  [  i^s  } 

foBiiWifigbftfviii€mfs:'^*«tfe  kMever^  vokmnes;  flriajrf  Custom  aa  to 

,-•>.,  *  »'i       .,..         >  .  tithinir  milk 

<^  decima  96lvdttir'  dtm  drniit,  videbcet  de  CMeb  tem^  and  cheese. 

(9)'GwiH;  607.    Wrigbt  c.  Elderton. 

'(f) 'It  iM/^'m^diu  trere  perscmal  as  to  ftll  the  patMiione»  fteepmg' ' 
eOMftlafi^^tlliQrBjil  V0ubl*lwr«  ip9lu4ed  ohwb  ktpt  0114  bun.  at  any 
distance,  as  well  as  on  a  lann  in  the  adjacent  parish ;  or  |)erhapa 
the  difficulty  may  be  solved  by  supposing  that  Red  Xioit  Farm  ex- 
t0Mdeditffeo4idtbdj|tariihBe^        •  .     :     -  .j  ..,  ,  j .  .,:  , 

(0  Lynd.  194. 
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^*  p(ylre  suo^  ^  fie  4kcte  in  0UtumnOf  et  J^fome :  fusi 

**  par&ckiani  velint  pho  taUbm  Jiicere  comjietentem 

^<  Tedempthrikm,  ^  hoc  ad  valorem  dednutf  etcommo- 

^*^dum  ecdeiueJ^^  Hereby,  ds  Degge  (^  femackst  tl» 

tithe  of  ini&  k  to  be  pmA  in  cfa^esei  whilst  tbe  pa^- 

lisfaio&er  tuikes  cheese^  at  other  times  in  kind ;  bili^ 

coRttnoe»  htf  thit  part  ^  tiie  oonon  is  genenl^y 

over-ruled  by  the  custom  of  tbef>hoe ;  for  in  anaay 

pbces  they  pay  milk  in  kind  all  tbe  year,  in  some 

only  cheese,  and  in  some,  neitber*"iBilk  nor  cheese^ 

but  a  small  rate  instead  of  either ;  and  the  {»)^uiteBi 

f  m  this  as  in  all  other  tithilig  is  to  he  observed^  bd^ 

Inthstanding  the  canon.     Rt  addk^  (v)  how^ever^ 

soon  irflerwards,  alluding  to  the  same  pcovinctal  con^ 

stitution,  that  where  tithe  milk  is  paid,  there  no 

Coaiom  to      titihe  <^eese  is  dfie;  and  so  vice,  tiered.    Yet  m  dis- 

S^^iS"3  ti^ction  has  Ijeen  taken  feertween  the  two  artides; 

milk,  good ;    for  (tt;)  it  is  laid  down^  diat  a  preseriptkm  to  pay. the 

ormiik^n^^    tenth  cheese  made  fron  May-day  untU  tiie  fitst  ^ 

good,  but  to  Ax^st,  in  reeampence  for  all  tithe  aoilk  for  the 

parsonage,  ^  whole  year,  is  good,  because  that  is  the  effect  .of 

&c.  good.      htbour,  aoid  is  not  due  of  itself,  and  theratbre,  it  is  a 

L    ^  -I  good  dischai^e :  on  tl»e  other  hand^  to  pay  the  tenth 

quart  of  milk  is  not  good,  for  that  is  not  what  n  due, 

milk  according  to  our  law  not  being  tithable  by  mea- 

siuie  i  but  the  chief  justice  held  that  to  pay  the  tenth 

(if)  P.  ii;  c.  6. 

(tt)'  But  a  custom,  manifestly  unreasonable,  will  in  this,  as  in  other 
instances,  be  disallowed.  1  Lord  Raymond,  358.  Hill  v.  Vaox. 
Shortly  mentioned  Gwill.  1113. 

(v)  Degge,  p.  ii.  c.  6.  near  the  end.  See  Burslem  v.  Spencer, 
Gwin.  746. 

'<«;)  1  Cro.  609.   Anstyn  v.  Lucas.  Mo.  909.   1  R.A.  £61.  S.  C. 
A  similar  custom  has  been  declared  void,  but  the  terms  of  it 
obscure,  and  no  reason  is  gi^en,    Gwili.  580.    Lister  o.  Foj. 
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'I 

qiwrt  0f  i^Uk  nt  the  |i^rwiM)g»Jiop)pe»  or  ^t  wy  other 

pl9C«»  is  goo4%  lo  liyi^^  in«Qpw  (ar)>  if  the  Qu^tombe-  Custom  to 

to   CAny  the  titheii   pf  milk,  however  sep^xa^  ^^  o/mijk 

fit>in  the  nine  pwts^  tp  ^  pvs(miige-house»  or  to  ^  ^«  P^*    -^ 

the  church  popoh^  such  custpm  musit  be  c^se^ed  or  the  church 

by  tilw  pwwhioner.  To  (y)  a  bOl  filed  in  the  fi^che..  p««^-  «^- 

qmr,.ia9iN»»g  wtuchpja^ltooii  of  cairyjipgthetijthemilM 

to  the  ^hprch  poiicfa  for  the  fm  of  the  p9^wn«  tbfi 

defendant  by  his  answer  stated,  that  he  had  set  p\^ 

every  tenth  meal  of  milk  in  clean  pans  or  vessels, 

90d  that  the  fhmtiff  having  neglected  %o  carrj  it 

away  in  a  reasonable  time^  h«f  the  defen4ant,  had 

throwQ  it  upon  tim  groundt  .ap4  he  dwied  the  qwr 

torn  nUeiged,  aod  prayed  au  i9f  ue  to  try  jit.    It  wsf 

(NToposed,  on.  behalf  of  tibe  plaintil^  to  read  d^ovr 

tjona  tsdcen  in  aforie^r  cause betweeni  the  same  partif  s^ 

whioh  waa  i^eoted  to»  but  the  jobjectiftn  was  Qveiw 

nilfidf  th^  asme  question  heiqg  at  issu<p  in.  tha;t  clause 

Several  witow ses  deposed  uf  support  of  the  cus)^m» 

wbo^upon  the  chief  baron  declare d»  that  it  was  not 

an  invariable  rule  in  questions  of  this  n^Anre  to  refer 

themselves  to  a  jury ;  but  oply  where  the  matter  is 

dotthtful,  and  Idiey  take  ^that  covrse  in  cpaes  both  of 

moduses  and  ^stams.     He  then  summed  up  1^ 

evidence  for  She  plain tift  which  af^y^ears  ve^  sa^is* 

fiictory  and  conyinctng   in  procif  ^  the  ^uGitQm; 

Another  of  the  barons  argued>  that  the  parish  rhavipg 

been  for  the  most  part  ^nder  a  coinpp^tio%  the  p;(K^ 

(jr)  Bunb.  7S.  Dodson  v.  Otiv^r.  It  appearsi  GwilL  Q23.  S.  Q* 
t)iftt  ihp  bill  v^  £le^  <^%.  ®^c'  things  for  tithes  of  milk;  but 
what  fell  from  the  court  relative  thereto  is  not  mendoned  in  that 
report.  Yet  Bunbmry*8  Report  seems  confirmed  in  another  place. 
836.  Canhw.t?.  JWvvds. 

(y)  Gwill.  1046.   Morgfui  v.  Neville. 
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l«> .  7       ^  -       Zm  qf  2K(^.T  ,  Chap.  IV. 

diietfi^of  msoy  inrtuces  of  the  custom, cofiltjl.  noft. 
■  lei   I  b©  e?pe<rtip4 ;  thatl^exeisagreatdjbflr^en^p^t^^ 
r>  b  i9!n*:c  )a  fail)  %r4su|}tmcjl4<u»  of  tithesj  and  a  biU  to,  establish 
.J"1 'jtin^^  set  out  W^  titJie  i».ar 

.    r .if  3IJ  lo  wjy  (j^at  is  bp;:tb;emome  to  Jumself  without  a  customV 

.«  tIT- ^^^^^  the  plamtiff  prevailed  in  obtaining  a' 

dppre^  for  an  account  of  those  tithes,  witiliout  the 
hiizafd.  and  iiK^onvenience  of  jefening  the  existence 
of  the  custom  to  a  juiy.  •  ,  . 

« 
Bfiut  be  set     'It  may  be  recollected  from  what  h^  been  statedy 

^^^  that  this  species  of  mixt  tithes  is  reqa^ed  to  be  set 

out  bj  the  common  law,  as  it  is  enforced  by  the  (z) 
statute  of  Edward  Y  I*  in  regard  to  all  tithe$(  of  the 
'predial  ^ind/     Hie,  cqmmon  law  method  then  of 
CkmiiiQmlta^^^t^^^         ^  ^hus  laid  down  (a) ;   <<That  if  there  la 
ti^  ^^ik    **^^  particular  eustom  or  usage,  the  parishioner  is 

«<pbl^d  de  Jure  to  ^^y  every  tenth  meal;  to  milk 
'*\  the  cows  at  the  usual  place  of  milking  into  his  own 
'^ipaUst  Aud  t;he  parson  is  obliged  to  fetch  it  away 
**.  i^qqfi  the  inilking  place  in  bis  own  pails  in  a  reason- 
able  tip^je  ^  and  if  h^  does  not  fetch  it  away  before 
Ub^ne^t  millMUg-time,  the  parishioner  may  justify 
tl^^p.Quniiyg;  of  the  Aiilk  upon  the  ground^  because 
^  he  ^ien  has  occasion  for  his  own  pails.'\&)  And 
it  was  alleged  to  have  been  determined  by  the  whole 
cpiirti  that  the  milk  ought  not  to  be  carried  eitber  to 
tte^hufob  porah^  •or  to  the  parson's  house^  but  that 
it'OOgfat  Co  be  fetched  by  the  parson.  On  this  last 
pbint, .  as  on  other  branches  of  tithe  law;  inud)  on- 
<^0^ty  and  fluctuatic^  of  opinion  have  forinerly 


'  r< 
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(z)  2  &  3  B.  VI.  c.  13.     '         (0)  Bunb.  73.  t>o^  vl'C^yfir, 
(6)  SwHttttAiwc.  tyi,  GwUl,  1202,.,,^',\,  ,    ',.'.;""^ 
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tl^e  llarons  'o#  the'Kxchequer  being'divM^d^iii  6plhi^  '^miUc  is  tith- 
u^ori;  the  Question/  after  Tohg'  deHbera^dti^tld'  mU«i  ""^^^ 
argatnent  'by  civulansand  commo'n  TaWyen^'  fitially -chmcbparob; 
de'creed  that  the  defendainl;  for  thefUtiirfe  'shdnld' 
bring  or  ^eiid  his  tithe  'milk  to  the  chiircft  Jidr^hV  to ' 
the  end  that  the  plaintifl;  or  his  agehti'  6t  sen^ahti'* 
might  receive  the  same  without  cost.     Several  years 
after  this  solemn  decision,  we  find  (rf)  tlie  Jii'dgAs'of 
the 'Common  Meas  declaring  that  of  commoh  right- 
tithe  of  milk  is  payable  at  the  parsonage  or  vicarage  ' 
house.    Yet  notwithstanding  these  auiliofities,  fhelmtilow 
law  seems' how  clearly  settled '  otherwise,     'to  i!his  ^J^j^^ 
effect  is  a  case  (e)  of  later  date  than  the  '^ wo  cases  ^cidforit. 
just  cited/  w^ere  t;'he  answer  stated,'  that  the  plaintii!^** 
the  rector,  having  declared  he  would  not  send  for,  5t 


it' not  being  usual  or  customary  f6r  tHe'  paHshioners'^ 
of  that  parish  to  carry  tlieir'  tithe  milk  hotne^td'ihe* 
rector,  and' the  court^  oh  the  authority*  (^  df  *a* 
determination  above  referred  to,  'decTared'th'it'ffie** 

Ac)  GwilL  527.    I)odd  f.  Ingletoo.     The  bill  suited  that  the ' 
defendant,  under  the  colour  of  iome  teords  in  a  decretal  order  lii  a 
foriAei^  cktis^  between  bims^ai  platntiff,  atad  oHm^p^fiam  MbaM^i 
taats  of  thef  satlit  pariak  defepdaais,  the  wm  dofi^dMt  had  oot  i^r  i 
or  carri/sd  th^  tame  every  tenth  day  or  meal^at  he  ought  to  have  done, 
according  to  the  cwtom  of  the  parish.     These  words  were  *'  that  the  > 
«<  defendan^^hall^ay  to'the^laintaf  «tfae  fmK'in  kh^aU'lMT^O 
round,  the  said  plaintiff  or  his  tithe  gatherer  making  a  demand  6( 
the  sfme  at  the  rfispeftive  habitatiolu  of  the  said  defendants,'' 
(dj  rix)rf'Rkym.l29:'*SooW©.Lowther.    *     ^    •  -    a":  c  , 
(e)  GwiU.826.   Carthew  !?•  iMwanfa-  '     '^''^  ^^"^  '  > 

(/)  Bimb.  73;  Dodscm  t^.  OUrer, 


ii 
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defendanjt  ought  to  oave  milked  the  tenth  n^eal  of 
his  cows  in  vessels  of  bis  own  at  the  place,  and  in  the 
nvinper  he  mUked  the  other  nine  meals ;  and  tl^ajt 
the  plaintiff  ought  to  have  fetched  it  away  in  his  owi;i 
v^^sels.  And  in  a  judicial  argufnent  on  a  Btill  more 
£  192  3  recent  occasion,  the  Chief  Baron  cites,  and  seema 
tp  give  his  sanction  to  a  prior  adjudic^tipn,  (^) 
according  to  which  it  was  holden^  that  of  common 
right,  and  without  a  custom,  the  vicar  pught  to  fetch 
the  tithe  milk. 

Tenth  meal        This  mode  of  deteriqining  the  tithe  of  mUk^  )i^^ely 
means  every    y^    ^j^^  tenth  meal,  appears  to  be  established  by  a 

tenth  morn-        r  '      ftr^r^  ^     .  < 

ing  s,  and      ,  series  of  authorities,  in  (A)  one  of  wl^ch  it  is  added, 
every  t^nth     ^^  „  •    ^j  ^ases  where  you  do  not  make  out  some 

evemngs  -^       r-  /       .^  ,    .  .  „    .     >^ 

meal.  .  'V  custom,  y ou  must  pay  according  to  the  canon/    And  *- 

tt^e  .meaning  (J)  has  been  in  a  decretal  order  studiously 
explained  to  prevent  possibility  of  doubt^  in  the  fol- 
lowing words :  **  The  defend^t'i^  whole  tenth  meal'i^ 

.<«milk  every  tenth  morning,  aiid  his  whole  tenth 
f«  meal's  milk  every  tenth  evening."  Yet  the  same 
subject  idlerw^ds  underwent  much  discussion  in  (J) 

.a  clause,  comprising  various  matters,  but  in  which 

.the  mapner.  of  tithing  milk  was  considered  as  the 
principal  and  most  interesting  question.  The  de* 
fendantSi  the  parishioners,  professed  to  have  duly  set 

,  out  to  the  plaintifl^  the  rector,  for  his  tithe,  every  Jffih 
m^^V^^  which  tliey  m^  yfjj^  ,^e  .t^th  me^  to 


f(g)  ^^e  V.  l^iller,  cit^  in  Er^kiiie  ix.  :flu^e.     GvnU.  969, 970. 

(h)  B^nb/  20.    Gwiii..6l8.   Bate  v.  ^praUing.     I^e  defei^daiit 
had  set  ovt^he  t&i))h  qi  es^  mjsaly  ^hich  wa0  x^Wfly  wr9pg9  ,th^."  ' 
fore  he  im^,d#9r9e4  to  acoQu^t  ^GwUl.  1.114. 

(0  QwilL529.mI)9ddp..Iiig)efepn.    SeeGwUJ.  11(12,3,4. 1JI8. 
T.  Raym.  277.  S.  G. 

0)  GwUl,  1101-H20.   -Bo^^i^v.JimiW^ 
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which  the  parson  was  eotiiled.  Tb^  plaintpC  on  \he 
other  handy  contended,  that  the  tenth  weal's  milk 
"propedy  included  the  two  successive  i«eals  of  the 
tenth  day,  ai^  of  that  opinion  was  the  court  oC  Ex-  [  ^^  ]l 
chequer ;  and  .after  citing  (Jk)  nwnerou3  cases  on  the 
subject  (/)  accordingly  declared  the  plaintiff  entitled 
to  the  tenth  morning's  meal  of  milk^  and  the  tenth 
evening's  meal  of  milk,  and  ordened  the  xlefendant  tp  •  . 
account  for  th^  same  with  costs.  From  this  pwtpiT 
the  decree  there  was  an  .appeal  to  the  House  of  Loi4^# 
where,  amoqg  the  piint^  reasons  on  the  part  of  ti^ 
appellant^  it  was  urged,  tbat  ^the  nou^de  of  titbjj;^ 
established  by  such  decrees,  in  giving  to  the;respond§nit 
Ihe  whole  meal  of  every  tenth  morning,  and  evftry 
tenth  eveniq^  was  givua|;  hin^  inst^d  of  the  l^n^ 
meal,  the  nineteenth  and  twentieth  .meals,  between 
which  there  i^as  no  more  connection  than  hetweep 
the  first  and  twentieth,  and  that  to.deprive  die  farmer 
of  the  whole  milk  of  every  tenth  day,  would  subj|€;ct 
them  to  great  hardsh^  and  inconvenience.  Ampng 
the  reasons,  on  the  other  .^ide,  the  suggestion  of  ip- 
eoarenience  was  sifted  io  detail^  and  such  detriment 
shewn  to  be  mconsiderahle,  though  that  ought  .no^  to 
outweigh  the  justice  of  the  case;  that  the  tenth 
meal,  and  the  tenth  day  have  been,  and  ought  to  be 
considered  as  expsessive  of  one  and  the  same  idea ; 
and  the  tenth  of  the  morning's  milkiogs,  ail4  tbie 
tenth  of  the  eveniqg's  milkings,  haive  conjunctlgrhei^n 


(k)  But  not  what  is  siud  respecting  tithe  milk  in  Scoles  v.  Low- 
Aety  Ld.  Raym.  129,  nor  this  part  of  iBrsldiie  «•  Raffle.  QmA. 
Ml. 

,(0  Pk^miftiog,  howeTer^that  it  was  by  aecident  it  happen^  to  be 
the  whole  milk  of  the  day,  namely,  if  the  cows  had  been  begun  to  be 
milked  in  the  evening,  instead  of  the  morning,  then  the  tithe  milk 
wouki  have  been  due  in  the  evening,  and  iftthe-pariMiig^lJie  luc^ 
oeedingday,   Gwill.  1115. 


le't  Lmo  qf  TWet.  CiiAp.tV 

• 

Within  the  parish  for  the  tithes  in  kind  of  all  the 
produce  of  the  nursety  grounds;  as  well  for  yoUhg 
trees^  ordinary  fhiits,  and  garden  stuff,  as  fbr  pitied, 
grapes,  and  all  exotics  produced,  or  brdught  to  {ic!r^ 
fection  in  hot-houses  and  greeii-housies ;  and  th& 
(lefendants  admitted  his  claim  to  tithes  of  all  the 
productions  of  their  nursery  grounds,  ^hich  they 
liad  ofibred  to  settle  knd  account  for ;  but  denied  it 
in  regard  to  any  productions  forced,  or  preserved  in 
buildings,  (that  is  to  say)  pines  and  other  eio- 
tics,  which  they  admitted  they  cultivated  in  their 
houses ;  insisting  that  those  articlei^  were  not  tith- 
able :  the  court  decreed  that  so  ttouch  of  tSlb  blH  as 
prayed  an  accocint  of  pine-applcis,  ^apes,  and  othet 
erotics  raised  in  hot-h6uses^^d  gtieieh^hoiites,  should 
be  dismissed  ^thout  costs ;  and  thdl  thte  H^it  'of  the 
bill  should  be  dismissed  With  costs.  (/) 

C  1«5  j  Vll.  Honey  and  wax  of  hees  are  the  last  articles 
Honey  »nd  ^|^^j^  j  ^j^^j  j^^^,^  mention  among  this  class  ot pre- 
dial tithes,  for  they  are  do  ranked  and  denominated 
by  (g)  Godolphin,  (A)  though  they  seem  not  to  ftM 
'exactly  within  the  'definition.  The  (i)  bees  liii6ta^ 
selves  are  not  tithable  tecius^e  they  are  j^a?  nahimt. 
But  (j)  the  honey  and  wak  are  dejure  tidiable  in 
kind.  And  (Jk)  the  mainner  of  titMng  them  is  l)y  the 
tenth  measure  of  honey,  and  by  the  tentfh  Weight  tX 
wax.  It  is  reasonable  to  imagine,  that  befbre  the 
Importation  and  use  of  sygar,  the  increase  of  English 

(fy  Worral  v.  MiUer  and  Sweet,  in  Exch.  19  Dec.  1601. 
ig)  itep.  C&n.  389.  {h)  C.  sdix.  f  .  448. 

(0  1  R.  A.  v^51.    3  Cro.  404.    Gwill.  501.'  Marg. 
0)  1  R.  A.  63«V    ^-  ^^'  447.    3  Cro.  559.    Gwill.  501.    Bws 
foot  t?.  Norton*  F.  N.  J^\  ^  ^8« 
(k)  God.  Rep.  Can.  3b!^« 
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lioney  was^  more  attended  to  and  studied  than  it 
Is  at  present,  and  that  consequently  this  article  then 
fbrmed  a  considerable  object  in  the  tithing  system* 
Yet  I  have  not  found  its  price  noticed  in  the  (I) 
iiccounts  of  provisions  in  the  early  reigns.  (1)  But 
if  in  this  respect  the  ecclesiastici^  revenues  have 
Sustained  defalcation,  the  many  valuable  vegetable 
productions  of  novel  cultivation,  unknown  to  fonAer 
*ages,  may  be  estimated  as  forming  a  more  than 
4ulequate  recompence,  without  speaking  c^  the  ge- 
neral improvemehts  in  agrictilture,  and  the  much  [  126  ] 
larger  proportion  than  in  ancient  times  of  land  in 
tillage. 

I  proceed  now  to  the  con^deration  of  tithiA»le  SGxt  tithes, 
matters  of  the  species  caSed  mist  tithes^ 

VIII.  Of  tMs  kind  is  the  important  article  of  mlk.  Milk. 
The  (m)  canon  of  archbishop  Winchelsey,  renting  to  Qu.  how  the 
milk,  runs  thus:   ««  decima  vera  (n)  lacHs  et  casei  de  S'l^S!^ 
^  vacds,  et  capris  provemens^  ubi  cubant  et  pMcuntur,  where  the 

oows  arelep ' 
in  one  pariaik 

(0  CoUected  at  the  end  of  diflferent  reigns  in  P^.  Hist.  voL  i.  a°d  milked  in 
«na  u. 

(m)  L^.  199. 

(»)  **  Sive  ?ftocaTum  siveonum  yel  capnunim  aliorumve  animaJinm 
^*  de  quibua  colli^tur  lac.'*  Lynd.  200.  .But  it  seems  Uthe  of  ewe- 
milk  is  only  due  by  custom^  for  a  prescription  to  be  exempt  from 
payment  of  it  is  good.  1  R«  A.  654.  GiLet^  t.  xxx.  o.  5.  "  This  is 
''  but  to  insbt  upon  the  whole  right  against  which  the  custom  has 
*<  not  prevailed."  1  Lord  Raymond,  137. 


(1)  Honey  is  frequently  mentioned  in  Domesday,  as  haying  been 
paid  as  a  rent.  It  was  measured  by  the  sextary,  which  seems  to 
have  been  an  uncertain  quantity,  varying  in  different  cities.— -Vide 
the  Dissertation  on  Domesday. 
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to  itmAy  as  there  may  be  great  difference  in  the  siiey 
[  119  ]  and  that  it  would  be  actual  fiaud  if  the  small  turnips 
were  assigned  to  the  parson ;  and  they  ideclarcd,  that 
if  the  quantity  were  sufficiently  lai^ey  as  if  tihe 
growth  of  a  whole  field,  or  a  whdle  acto^  were 
gathered  at  one  time,  they  ought  to  be  set  out  in 
keap^^  and  the  parson  to  have  eveiy  tenth  heap.  As 
to  potatoes^  which  in  this  respect  bear  a  strong 
analogy  to  the  last-mentioned  product,  being  gene- 
rally sown  in  considerable  quantities,  it  has  been  (j) 
determined  where  they  were  brought  home  to  the 
defendant's  house  and  placed  in  abrewfaonse,  and 
there  measured,  and  the  tithe  set  out,  that  this  was 
not  a  due  setting  out'  of  this  species  of  tithes,  the 
parson*  having  a  right  to  insist  that  a  tenth  part 
should  be  separated  from  the  nine  upon  the  spot 
where  the  potatoes  are  dug,  and  before  they  are  re- 
moved ;  whether  such  separation  may  be  accom- 
plished by  measure,  or  weight,  is  not  stated;  but 
one  or  other  of  those  methods  seems  a  juster  course 
of  proceeding  than  leaving  them  on  the  ground, 
either  in  computed  heaps,  or  in  parcels,  each  potatoe 
being  numerically  counted,  inasmuch  as  they  difier 
in  size  like  turnips. 

Peasand  ^^^  *^^  beans  have  been  already  spoken  of  on 

beans.  two  former  occasions,  namely,  under  the  division  of 

tithes  into  great  and  small,  (supraj  60,)  and  under 
the  head  of  com  and  grain,  {mproy  Tt^^  when  they 
are  cut  and  harvested  in  a  ripened  state.  It  may  be 
collected  by  what  has  been  laid  down  under  the  ar- 
ticle of  hops,  that  when  peas  and  beans  are  severed 
from  the  stem,  and  plucked  green  by  the  hand  for 

(#)  Gwill  1  ]  10.    Bosworth  o.  Limbrick. 
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file  food  of  man^  a  different  mode  tii  setting  them 
out  mxxftt  be  pursued  (  and  that  in  this  instance  they 
are  immediately  on  such  $eTerance  tithable  hy  mea- 
sure.    It  is  however  (f)  only  when  peas  are  thus  P^nottith- 
gatjiered  to  sdl,  or  to  feed  hogs»  that  they  are  tith-  gathered  for 
able  at  all.    If  the  occupier  gather  them  green  to  J^^^^JJ^ 
spend  in  his  house,  where  they  are  accordmgly  eaten     r  i^  ] 
by  the  family,  no  tithe  shdl  be  paid  of  them  by  the 
law  of  the  land,  without  the  aid  of  a  local  or. parti- 
cular custom  to  effectuate  the  exemption,  (1 ) 

(0  1  R.  A.  647. 


i^A. 


(1)  Tills  doctine  of  exemption  on  the  ground  of  home  consomp- 
tkm«  was  recently  attempted  to  be  extended  to  potatoes  and.  turnips. 
The  court,  howerer,  was  of  opinion,  that  the  exemption  in  favour  of 
green  peas  stands  alone,  and  that  there  was  no  reason  for  extending 
it.  Williamson  v.  Lord  Lonsdale,  5  Price  25.  In  the  argument  of 
tfalM;  case,  a  dSctem  w«tt  cited  from  Roll  s  Abridgment,  (p.  647. 
pL  10.)  that  for  sheep  fed  i^pon  a  man's  own  land*  and  afterwanls 
eaten  in  his  own  house  within  the  parish,  he  shall  pay  no  tithe,  "^'he 
Lord  Chief  Baron,  however,  observed  that  he  could  not  consider  this 
to  be  law :  for  if  peas  are  exempt  when  consumed  an  home,  why  not 
the  same  esemptioo  extend  to  oom;  |tnd  if  t^  shef)p».  why  not  to 
oxen, and  other  animals.  Tliis  observation,  however,  seems  to  have 
been  rather  too  hastily  made ;  without  considering  the  numerous 
authorities  in  fiivour  of  the  plea  of  home  consumption  for  various 
articles,  and  particularly  for  cattle,  in  passages  where  that  term  is 
evidently  not  confined  to  sheep.  Thus  in  the  case  of  Underwood  v. 
Gibbon,  Bunb.  3.  the  court  of  Exchequer  seem  to  have  consi- 
dered it  so  clearly  settled,  that  cattle  killed  for  the  use  of  a  man's 
own  fhniily  was  exempt,  that  the  doctrine  was  used  as  en  argument 
in  favour  of  the  exemption  of  saddle  horses ;  and  it  is  obvious  from  the 
context  that  the  court  did  not  consider  the  term  confined  to  sheep.  In 
Hale  V.  Bragg,  Gwill.  861.  a  bill  was  filed  for  a^^stment  tithe :  the 
defendant  insisted,  that  noue  was  due  for  cattle  killed  by  him  and 
tfpent  in  his  own  fiunily,  and  the  bill  was  dismissed.  So  in  Robinson 
V.  Tunstall,  ib,  n.  on  a  decree  to  account  for  tithes,  the  Deputy  Re- 
membrancer reported  several  sums  due  for  agistment  of  cattle  fed 
and  killed  by  the  defendant  for  the  use  of  his  fomily.  The  defendant 
excepted  to  the  report,  and  on  argument  the  exceptions  were  allowed. 

Upon  the  same  principle,  we  have  seen,  antcy  84,  that  for  broom 
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Fniit.  Fruit  (u)  trees  growing  in  gardens  and  in  orchards 

pay  tithes  of  the  apples,  pears,  and  the  like,  which 
are  titbable  immediately  upon  being  gathered,  and 
as  it  seems  by  measure.  The  (v)  court  has  even 
ordered  the  defendants  to  account  for  the  tithes  of 
such  apples  as  fall  from  the  trees  (1) ;  and  also,  for 
the  tithes  of  (ti^)  wild  and  (a^)  black  cherries,  though 
in  the  latter  case  it  was  insisted,  in  opposition  to  the 
claim,  not  only  that  they  grew  wild  in  hedges  and 
waste  places,  but  that  the  trees  served  for  fencing 

the  grounds. 

> 

Tithe  of  or-       In  respect  to  the  tithes  of  orchards,  a  (y)  party 

bemdd where  ^^^  *^  ^®  ecclesiastical  court,  in  his  answer  there 
fruit  stolen,    alleged,  that  the  apples  were  stolen  and  never  came 

to  his  use ;  and  it  seems  to  be  a  good  defence.  For 
this  distinction  was  taken  and  admitted,  that  if  I 
suffer  one  to  pull  my  apples,  the  parson  shall  have 
tithes ;  but  if  they  are  taken  by  persons  not  known, 
the  parson  shall  not  have  tithes  of  them,  for  they 
are  not  tithable  before  plucking.  But  a  pecuniaiy 
composition  for  the  tithes  of  such  articles  may  be 
due  by  immemorial  custom,  which  constitutes  a 
modus.     If  {z)  the  custom  be  a  parochial  one,  ex- 

(tf)  God.  rep.  Can.  408.  (v)  Gwill.  581.    Listen?.  Foj. 

(to)  Gwill.  530.    Auon. 

(x)  Biinb.  183.    Gwill.  657.    Chapman  o.  Barlow* 

(y)  Heth,  100.    Anon. 

(z)  3  Burns  Eccl.  L.  439.    WaU.  c.  xUz.  f.  447. 


furze»  &c.  consumed  in  the  owner  s  house,  no  tithe  shall  be  paid. 
So  of  milk,  potf,  126 ;  and  before  it  was  determined  that  rabbits  are 
not  tithable  of  common  right,  it  was  decided  that  no  tithes  were  doe 
for  those  consumed  in  the  parishioners  fiunily,  post,  154. 

( 1 )  The  same  thbg  was  done  in  the  case  of  Harding  o.  Oolding; 
1  Wood,  365. 
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tending  to  gardens .  and  orchards .  throughout  the  Modus  ex- 
parish^  then  the  enlargement  of  the  ground  so  cul-  gardens,  &c. 
tivated^  or  the  plantation  of  a  new  orchard^  where  ^^» » 
such  custom  prevails,  does  not  make  tithe  due  in  oomprue 
kind }  but  it  is  otherwise,  if  it  be  a  special  prescrip-  V^.®"^" 
tion  for  any  particular  garden,  or  orchard,  infra,  when  for  an- 
184.  190.  194.  215.    Accordingly  it  has  been  (a)  cicntgaidcos. 
adjudged  that  such  pecuniary  payment  can  only  be 
for  ancient  gardens  and  orchards^  when  they  are 
specifically,  and  indi\idually,  sought  to  be  thereby 
discharged  from  tithes  in  kind.    In  like  manner^  (b)  Modus  for 
where  it  was  insisted,  in  answer  to  a  demand  of  tithes  n^^^Jx^^^ 
of  apples  in  kind,  that  they  ought  not  to  be  so  paid,  all  fruit. 
for  that  a  modus  of  fourpence  for  every  hogshead 
of  cyder  had  been  for  time  beyond  memory  paid  to 
the  rector  there,  in  lieu  of  all  orchard-fruit  growing 
within  the  parish,  the  court  was  of  opinion  that  the 
pretended  modus  or  discharge  of  orchard  fruit  not 
made  into  cyder  was  a  void  custom. 

It  is  here  proper  to  mention  that  it  was  a  great  Kensington 
question  in  a  (c)  cause  debated  between  twenty  and  <^®  ^  ^ 

1  •  •       •  -I  •  1     1      »»•         hot-house 

thuty  years  ago,  sometimes  denommated  the  Ken-  plants,  he. 
sington  case,  whether  hot-house  plants,  as  pine- 
apples, melons,  orange-trees,  and  the  like,  were  sub- 
ject to  tithes ;  the  court  of  Exchequer  being  of  opinion  f  121 1 
in  favour  of  the  claim,  an  appeal  was  brought  to  the 
House  of  Lords,  and  the  following  reasons  were  in- 
sisted on  by  each  side  respectively.  In  opposition 
to  the  demand  it  was  urged,  that  such  tithes,  if  any 
were  due,  must  be  of  the  predial  kind,  the  definition 

(a)  Bunb.  79.    Perrot  v.  Markvrick,    cited  in  Franklin  v.  The 
Master,  &c.  of  St.  Cross. 

(6)  Gwill.  535.    Edgerton  v.  Follett.    ' 
(c)  QwilL  1204—1229.    Adams  v.  Waller. 
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of  which  was,  that  they  arise  merely  and  itnmedi- 
ately  out  of  the  ground*  Tlie  plants  in  question,  it 
was  well  known,  were  not  the  produce  of  the  soil  of 
the  country ;  a  climate  and  a  compost  must  be  pre* 
pared  for  them  to  keep  them  in  a  state  of  vegetation ;' 
they  do  not  grow  in,  nor  ever  communicate  with  the 
natural  earth,  nor  derive  from  it  their  sustenance } 
that  as  to  pine-apples  in  particular,  a  principal 
source  of  expected  emolument  to  the  parson,  the 
skill  and  labour  of  several  years  are  necessary  to  be 
bestowed  to  bring  them  to  maturity,  independently 
of  the  great  expence  of  hot-houses  of  the  different 
classes,  to  which  they  are  successively  removed,  tan, 
fire,  and  other  articles;  that  they  are  subjects  of 
traffic,  and  bought  and  sold  in  their  several  stages, 
and  slow  approaches  to  perfection,  which  is  only  at- 
tainable by  the  skilful  management  of  artificial  heat ; 
and  that  they  are  frequently  propagated  in  one 
parish,  nurtured  in  the  succession  houses  of  a  second, 
and  pushed  into  fruit,  ripened,  and  cut  in  a  third  or 
fourth.  ThesQ  remarks,  relative  to  pine-apples,  were 
applicable  also  to  orange-trees,  with  the  addition^ 
circumstances,  as  to  the  latter,  of  a  large  prime  cost 
and  a  high  duty  on  the  imporfation.  From  these  facts 
it  was  inferred,  that  if  the  payment  of  tithes  tbr 
these  and  other  exotics  was  to  be  added  to  the  ope- 
rose  and  expensive  method  of  cultivation,  it  must 
put  an  end  to  that  species  of  horticulture.  It  Was 
farther  contended,  that  such  hot-bouse  phmts  '^s 
usually  grow  in  the  soil,  but  Would  not  grow  tfiferci 
without  artificial  heat,  were  not  the  proper'  subject^ 
matter  of  tithing  j  and  with  respect  to  all  other 
nursery-trees,  which  frequently  undergo  thiity  re- 

r  122  1    "^^^^'^  ^^^"^  parish  to  parish  before  they  are  ulti- 
mately planted  for  use,  it  was  submitted,  tfiat  they 


^ 
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ought.  Qot,  to  p^y.a  full  tenth  of  their  whole  value 
upon  each  removal.  Then  as  to  the  objection,  that 
the  facta  urged  as  reasons  against  the  liability  to 
payineoit  of  tithes  were  not  equally  in  evidence,  it 
was  anawered,  that  supposing  the  court  could  not^ 
take  judicial  notice  of  what  all  mankind  know,  which 
was  a  position  not  to  be  admitted,  and  in  many  in- 
stances untrue,  yet  private  knowledge  of  a  notoriousi 
usage  might  have  induced  the  court  appealed  from^ 
to  have  directed  an  inquiry  by  the  proper  officer  intq 
these  particulars,  the  result  of  which  would  have 
given  them  judicial  knowledge.  Lastly^  the  decreq 
ought  at  least  to  have  directed  the  officer,  in  taking 
the  account,  to  have  made  fair  allowanpes  for  the 
heavy  expences  peculiarly  attending  the  cultivation 
of  exotics,  and  not ,  to  have  decreed  an  ^count  ge- 
nerally, which  if  so  taken  must  do  apparent  injustice 
to  the  appellants ;  wherefore  the  decree  ought  to 
be  reversed,  or  at  least  y^n^d.  On  the  pther  side  it 
was  insisted,  that  the  argument  drawn  from  the  ex- 
pence,  difficulty,  and  (artificial  mo^e. .  of  fa]3ing  the 
productions,  and  from  the  nature  of  the  soil,  cUmf^te, 
and  places  in  which  they  are  raised,  urged  to  shew 
that  they  are  not  tithable,  matters,  or  not,  ^hable  in 
kind,  would  equally  serve  to  prove  various  other  pro- 
ductions not  tithable, .  or  not  tithable  in  kind,  wMch 
have  always  been  admitted  to  be  so,  and  would  tend 
to  make  the  same  productions  reasonably  deeme^ 
tidiable  ii^  some  parts  o^^  the  kingdon^  ^nfhich  could 
not  be  so  considered  in  other  parts  \  and  if  exotics, 
as  such,  were  not  tithable,  few  of  the  vegetable  pro- 
ductions ,  ip  this  country  being  believe^  to  be  indi- 
geqou^,  \\^  hixxdi  lyould  scarcely  yield  any  tithable 
matters  whatever ;  that  if  it  were  inconvenient  that 
productions  of  this  sort  raised  for  sale  should  be 


-  adjudg^  titbable^^  or  tithab\e  in  kin^,  wlych^incpri- 
f  123  ]]    vemences  in  the  present  cas^  the.appeUauls  fa^vd^ocq 
casionedj^  the  incumbent  having  been  alwfty^  viiiiijig^ 
t^  accept  a. reasonable  composition  an  acre,  such  in- 
CQnvenieoces  could  he  remedied  onlybyaii  act  of 
the  l^islature^  and  could  not  be  removed  ^y  those, 
.       r  ^    ^bo  in  their  judicial  characters  and  capacjities  were* 
qply  to  declare  what  the  law  is,  at  the  time  of  pro-^ 
nouncing  their  judgment    And  lastly,  that  it  had 
been  long  settled,  that  plants,  shrubs,  tree^,  fruits,  ^ 
and  roots,  planted  and  raised  in  nurseries,  and  sold 
out  again  without  having  made  an  increase,  are  tith- 
able  in  kind»  and  it  is  reasonable  that  they  sho^d 
be  so  considered.    Such  was  the  scope  of  the  argu- 
ments submitted  to  the  House  of  Lords  in  the  cases 
of  the  iqspellants  and  respondent  respectively,  upon 
-t  the  questiQ^  touching  the  more  essential  merits  of  ^ 
the  cause ;  but  other  points  were  in  litigation.    A . 
ccuopodiian  in  lieu  of  these  Jtithes,  and  payments « 
under  it,,  w^re  proved  to  have  subsisted ;  did  it  or^ 
not  require  notice  to  be  given  to  effectuate  its  deter- . 
minatioD,  inasQmch  (d)  as  the  occupiers  had  set  up  ^ 
an  adverse  title^  by  insisting  that  the  agreement  or 
composition  was  binding  during  the  incumbency, 
and  had  filed  a  cross  bill,  to  substantiate  such  agree* 
ment ;  thus,  as  it  was  argued,  they  disclaimed  the 
relation  analogous  to  that  of  landlord  and  tenant,  on 
which  the  necessity  of  notice  is  founded.   It  appears, 
however,  the  house  thought  that  notice  \i^as  neces-- 
sary  under  the  circumstances  of  the  case.     The 
notices  actually  given  by  the  incumbent  were  daljsd 
the  eighth  of  iSeptemba*  to  determine  a  cot^positioni . 
as  from  the  Michaelmas-day  following  for  the  en* 


{d)  GwilL  1217.  12i0*l.    Hume  tk  Wiiglrt. 
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niag  year,  and  the  bill  was  brought  for  *tithes  in 
kind  for  that  year*  The  house,  therefore,  pro- 
pounded  this  question  to  the  judges^  whether  a 
notice  given  upon  the  eighth  of  September  is  su£» 
fident  to  determine  a  composition  for  tithes  from 
year  to  year ;  such  year  commencing  on  the  twenty- 
ninth  oi*  September.  All  the  judges  present  con-  ^  124  2 
eurred  in  opinion  that  such  a  notice  is  by  no  meant 
sufficient  to  determine  such  a  contract,  in  conse-  " 
quence  of  which  the  decree  of  the  court  of  Exchequer 
.  was  reversed,  (infr.  227.) 

But  the  prior  decision  by  that  judic^rture,  of  the  'Hie  qiiestion 
main  point  as  to  these  exotic  plants  being  essential-  I^^j^^ 
ly  (e^  liable  to  tithes,  seems  not  to  have  been  in  any  tithable,  left 
degree  shaken  by  the  eyent  of  the  appeal ;  and  that  ^  i^^^" 
they  are  subject  to  such  payment  may,  therefore,  be  Hoiue  of 
thought  supported  by  the  authority  of  this  adjudica> 
tion  as  well  as  of  superior  reason,  though  perhaps  it 
may  be  equitable  that  allowances  should  be  made  -to 
the  gardener  in  respect  of  the  expensive  and  extra- 
ordinary modes  of  cultivation,  unless  he  can  be  duly 
compensated  by  the  prices  set  on  the  nine  parts 
destined  for  sale.    Indeed,  I  believe  it  is  very  usual, 
and  several  books  refer  to  such  an  arrangement,  from 
motives  of  mutual  convenience  and  moderation,  for 
incumbents  and  tithe-owners  to  agree  with  the  oc- 
cupiers of  garden-ground  for  a  stated  composition  by 
the  acre,  or  the  like. 

Nevertheless,  in  a  much  later  case,  in  which  an  ^Subseqoeot 
impropnate  rector  filed  his  bill  against  nurserymen  ^^etermina- 

^     '  '  .        ''  tion  that  they 

are  not. 
(e)  JMAex  die  expenBive,  nor  the  very  precarious  cultivation  of 
kop§  waa  ever  deemed  a  reaaoa  agmst  subjertii^  them  to  tithes. 
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• 

within  tlie  parish  for  the  tithes  in  kind  of  all  the 
produce  of  the  nursery  grounds^  as  teell  for  yoliiig 
treed^  ordinary  fhiits,  and  garden  stuff,  as  fbr  pitiei, 
'gtapes,  and  all  exotics  produced,  or  brought  to  jiefn- 
fection  in  hot-houses  and  gre'eh-housiBS ;  and  tii^ 
defendants  admitted  his  claim  to  tithes  of  all  the 
j)roductions  of  their  tiursery  grounds,  ^hich  they 
had  ofibred  to  settle  knd  account  for ;  but  denied  it 
in  regard  to  any  productions  forced,  or  preserved  in 
buildings,  (that  is  to  say)  pines  and  other  exo- 
tics, which  they  admitted  they  cultivated  in  their 
houses ;  insisting  that  those  articles^  were  not  tith- 
able:  the  court  decreed  thtit  so  ihuch  of  thie  blH  as 
prayed  an  accoilnt  of  pine-applcfs,  ^apes,  and  oth^ 
erotics  raised  in  hot-h6usesia.hd  grlEleh^hotrtes,  should 
be  dismissed  without  costs ;  and  thdl  VHe  iis§t  'of  the 
bill  should  be  dismissed  With  costs.  (/) 

C  1«5  J       VU.  Homt/  and  wax  of  bees  are  the  last  articles 
^ney  *nd     ^^^^^  i  gj^^n  j^^,.^  mention  ambng  this  class  of  pre- 

di^/  tithes,  for  they  are  so  ranked  and  denominated 
by  (g)  GodolphJn,  (A)  though  they  seem  not  to  fall 
'exactly  within  the  'definition.  The  (i)  bees  tilfeto. 
selves  are  not  tithable  necaus^e  they  ai*e,/?r<F  nahinse. 
But  (j)  the  honey  and  Wat  are  dejure  tithable  in 
kind.  And  (ft)  the  manner  of  titWng  them  is  iyy  the 
tenth  measure  of  honey,  and  by  the  tenth  Weight  ttf 
Wax.  It  is  reasonable  to  imagine,  that  before  the 
Importation  and  use  of  si^ar,  the  increase  of  English 

(^fy  Worml  v.  Miller  und  Sweet,  in  Exch.  19  Dec.  1601. 
(g)  It^  Can.  389.  (h)  C.  zlix.  f  .  448. 

(t)  1  R.  A.  .^51.    3  Cro.  404.    Gwill.  501.'  Marg. 
0)  lR.A.63oV   W.Jon.  447.    3  Cro.  559.    GwiU.  501.    Bar- 
foot  V.  Norton*  F.  N..®-  ^^8. 
{Jc)  God.  Rep.  Can.  3b!^« 
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lioney  was.  more  attended  to  and  studied  than  it 
3s  at  present,  and  that  consequently  this  article  then 
fbrmed  a  considerable  object  in  the  tithing  system. 
Yet  I  have  not  found  its  price  noticed  in  the  (I) 
accounts  of  provisions  in  the  early  reigns.  (1)  But 
if  in  this  respect  the  ecclesiastical  revenues  have 
Sustained  defalcation,  the  many  valuable  vegetable 
productions  of  novel  cultivation^  unknown  to  former 
tiges,  may  be  estimated  as  forming  a  more  than 
adequate  recompence^  without  speaking  of  the  ge- 
neral improvements  in  agriculture,  and  the  much  [  126  J 
larger  proportion  than  in  ancient  times  of  land  in 
tillage. 

I  proceed  now  to  the  consideration  of  titfaable  Mkt  tithea. 
matters  of  the  species  called  mixt  tithes^ 

VIII.  Of  this  kind  is  the  important  article  of  milk.  Milk. 
The  (m)  canon  of  archbishop  Winchelsey,  relating  to  Qu.  how  the 
milk,  runs  thus:   «  decima  vero  (n)  lacUs  et  casei  de  S^^I^ 
*•  vaccis,  et  capris  provemenSf  ubi  cubant  et  pasctmtur,  where  the 

COW8  aielcep ' 
in  one  parish 

(0  Collected  «t  the  end  of  (Hfferent  reigns  in  P^.  Hist,  voL  i.  ^o^^w*^"* 
«nd  ii.  *  * 

(ffi)  Ljnud.  199. 

(m)  **  Sire  vaccanim  siveoTiuni  vel  capramm  alionunve  animalium 
^*  de  quibus  colli^tur  lac.'*  Lynd.  200.  ,But  it  seems  tithe  of  ewe* 
milk  is  only  due  by  custom,  for  a  prescription  to  be  exempt  from 
payment  of  it  Is  good.    1  R.  A.  654.    Giles,  t.  xxz.  c.  5.     *'  Thk  is 

but  to  insist  upon  the  whole  right  against  which  the  custom  has 

not  prevailed."  1  Lord  Raymond,  137. 


4t 


(1)  Honey  is  frequently  mentioned  in  Domesday*  as  having  been 
paid  as  a  rent.  It  was  measured  by  the  sextary,  which  seenis  to 
have  been  an  uncertain  quantity,  varying  in  different  cities.— Vide 
the  Dissertation  on  Domesday. 
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*^  ihi  sokiatur^  alioquinu  cubant  in  tmdjparpffifd  etpas^ 
^*.ctmt$tr  iu  4ilid parochiddecima inter  ref^ff^^ividU'- 
^^  tur{o)99minoJ^  Here  Dr.  Bum.  (.p)  expr^ss^  a 
doubt  whether,  as  the  law  now  .staods,.  thecattj^e 
shall  not  pay  tithes  in  kind  only  wherie  they  aj^e 
mitfLed,  and  an  agistment  tithe  in  the  other  parish* 
Such  double  tithing,  however,  of  milch  cattle  seems 
at  least  not  to  be  warranted  by  the  authority  which 
he  subjoins,,  and  which  is  the  case  of  the  parson  of 
SwiUington,  and  an  inhabitant  of  the  adjoinii]^  parish 
of  Kippax  before  referred  to,  under  the  article  of 
agistment: .  Such  inhabitant  had  carded  the.  milk  of 
his  cattle  depastured  in  Swillington  to  his  house  irt. 
Kippax,  and  used  it  there.  It  was  argued  that  if  a 
man  iias  arable  land  without  a  house,  as  yiias  the  case 
of  the  party  here,  who  had  no  house  at  SwiUingtoOt 
he  is  entitled  to  be  discharged  of  the  tithes  of  .the 
[  1S7  3  .  TsaSki  which  matntains  the  servants,  ;whQ  plc^q^^:  the 
land,  as  much  aa  if  he  had  had  a  hou^e,  in  which  the 
ndlk  was  qpent ;  but  the  court  answered,  that  thi^  Xvff 
was  otherwise^  for  it  is  of  the  same  nature  with  wood 
that  is  burnt  in  the  bouse,  which  is  exempt  from 
tithes  only  so  long  as  it  is  so  consumed*  Snch  also 
is  the  law  in  respect,  of  milk,  which  is  discharged  of 
tithes  only  because  it  is  used  in  the  houte;  it'VM 
therefore  resolved  by  the  whole  court,  that  the  pw^ , 
son  of  Swillington  should  have  tithes  of  the  milk  pf 
the  milch  cattle  depastured  in  his  own  parish;  but 
of  course  he  was  not  also  entitled  to  an  agistmeiYt 
tithe,  nor  could  it  be  claimed  by  any  body  elsi^'; 
comequently  this  case,  if  intended  te  elucidate  the  • 


••  'f  • 


•j; 


(o)  Non  equaliter  sed  propordooaliter,  Lynd*  lS|6ft  but  ^^:vxslk. 
divisions.  ^  .         .  J 

(p)  3  Eocl.  L.  450. 

6 


Chap:  TV:  Things  IWuAk  ^Common  Rights  S^.  wy 

doulifr  aboire'  suggested,  has  not  that  eiBfect ;  not  hwe 

r  met' M^tb  any  express  adjudicaitiofi  as  to 'the  tithe 

of  mSk,  y^hete  the  cows  have  been  kept  in  one 

parish  and  milked  in  another.    But  the  foUowing^  ^(^y 

decision,  reported  as  extracted  from  the  discree-bocdb 

of  the'  cbuft  of  Exchequer,  where  the  cattle  (are  ^stated 

to  be  both  kept  and  milked  out  of  the  demandant's' 

paorish,  requires  explanation :   The  vicflcr  oP'Stfpn^ 

sued  among  odier  things  for   the  tithes  of  nilk;' 

dieclaiing'his  readiness  to  have  accepted,  a  supposed 

modti^  df  sixpence  for  each  cow  in  lieu  thereof :  The 

^fefendibit  not  only  insisted  on  the  modtis,  but  ftnrtheii 

Ifhat'ftr  the* cows  he  had  kept  on  a  fWrm^cailetl  R^ft 

Li(m'Farnt,'}jl6ihg  slwvtys  milked  in  WhitgfOuipeli  h^ 

6dght  not  to  |iay  tithesr,  the  fkrm4imsei'beiiigi«&  thei 

pkHsh  of  Whi«^alpel,  Mdke  having.  pafd(«i|h«BttfGr 

them  to  l^e'^retiCol'of'lSllit  paH^f;   yet  lAteixouDti 

oiUefi^  t^e  dttf^dint  tO'lifif)^  f«>  tUe^JtitiieA  of  40^ 

milch'  cows,  as  welt  th^se^  ke^ xfti'  Eed'isim^Ha'm' 

as  those  in  ^e  p3nsbJ<^<£A|p^jist  thej^€^^  da*. 

pet^S  a'  (k)W  ;^eai1yy  altMoi^h  the<<$a«Mv/had'befflr 

riuBked'ih' th<3parif(h  bf 'If^M^c^^  (infru  IM^  -,i  Thd^ 

reasons^ofthi^jfidgttie&t^dotinM; appear;  (myn^\(>  vncis 

'''!^nbthef  (^)ca6dnfoftl^samear^  [  iss  '] 

foIHiWhigjgif«viii«f«*&:^^*«ife  btctetkr^  v&iumu»;  jrtroif  <?u8toin  m  to 
^^deeirm  s&ft^deta^  dmn  'dmiii,  videlicet  de  eoeeb  tem^  «Qd  cL!ne. 

(9J  GwiTF.  607i    Wrigbt  ©,  Elderton. 

*(r) 'IttKe'ni^iu  were  person^  as  to  all  the  parUhionera  lteepbig> 

distancey  as  well  aa  on  a  farm  in  the  adjacent  parish «,  or  f^rhapa 
the  difficulty  may  be  solved  by  supposing  that  Red  Uon  Farm  ex** 
t0iiM'«iAO'1»dtbd)parisfaaBJ  .  .0  .././.  . , .  / 

(*)  Lynd.  194. 
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«^  pore  suo;^  -et  *cle  Incte  m  ^uAnano^  et  Jtjfeme :  wsi 

**  parMkiam  wlmt  pare  taUbm  jSrere  competmtem 

"■'  TedempHonim,  >et  hoc  ad  wdiorem  decmut^  et  cammsh 

^^>dum  eeeiesuB*'^  fienreby^  tis  T^^^gfS^  (^  renuoks,  the 

titfae  of  fflilk  is  to  be  paid  in  cbMBe^  whilst  the  pa» 

i^io&er  tnftkes  cheese^  at  other  times  in  kind ;  bilt^ 

oondtmes  he,  Chi»  pait  ^ef  the  oancm  is  generally 

Ofrer-nded  by  the  cufttom  of  the  f4ace ;  for  in  suuay 

places  they  «pay  milk  in  kind  all  the  year,  in  some 

only  cheese,  and  in  soaie»  nettb^^^milk  nor  cheese^ 

Irat  a  small  rate  instead  of  either.;  and  the  (ii)<»i8tem 

,  in  this  ad  in  all  ether  tithiDg  is  to  be  observed^  not* 

lidthstanding  the  canon«.     He  adds,  (v)  however^ 

soon  afterwards,  alluding  to  the  same  provincial  coa- 

stitution,  that  where  tithe  milk  is  paid>  there  no 

Casiom  to      tithe  <^6ese  is  dtie,  and  'SO  vice.  wrsd.    Yet  a  dis- 

ch^^fo^'^S  *°^ction  has  been  taken  bcftween  the  two  articles  j 

milk,  good ;    for  (tt?)  it  is  huud  down,  diat  a  jpreseription  to  pay  the 

?i£irDo't    ^^^  cheese  m)iule  &cm  May*day  until  the  firat  ^ 

good,  but  to  Angust,  in  reeompence  for  all  tidie  aoiUc  f«  the 

parsonage,  ^   whole  year»  is  good,  becanse  that  is  the  effect  ro£ 

&c.  good.      labour,  and  is  not  due  of  itt^lf,  and  therotbrey  it  is  a 

C12Q  1  ' 

^  ->  good  discharge :  on  the  other  httid,  to  pay  the  tenth 

quart  of  milk  is  not  good,  for  that  is  not  what  is  due, 

milk  according  to  our  law  not  being  tithaUe  by  mea*- 

sure  J  but  the  chief  justice  held  that  to  pay  the  tenth 

(/)  ?•  ii.  c.  6. 

(uy  But  a  custom,  manifestly  unreasonable,  will  in  this,  as  inother 
instances,  be  disallowed,  1  Lord  Raymond,  358.  Hill  v.  Vimix. 
Shorily  mentioned  GwiU.  11 13.  ' 

(p)  ^^^tS^9  P*  ^«  ^  ^'  ^^  ^^  ^°^-  S^  Bunlem  v.  Spencer, 
Ow511.746. 

'{w)  1  Cro.  609.   Austyn  v.  Lucas.  Mo.  909.   1  R.A.  651.  8.  C. 
A  similar  custom  has  been  declared  void,  but  the  terms  of  it 
obscure,  and  no  reason  is  given,    GwiU.  580.    Listeif  o.  Foy. 
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I 

qiwrt  /9f  omK:  At  the  pputtoiuig^-hpivpe,  oir  ^t  wy  other 

p)4C«>  13  good*    IlJl  ^^  mVQP^  (a?)»  if  the  QUatOtabo  Custom  to 

tP   ciMny  the  jtitheii   of  milk,  bowever   sep^ra^d  ^^  o/milk 
from  the  nine  p^rts^  tp  the  p9rs(mage-house»  oi:  to  *»  *^®  P^   -^ 
l^e  church  porcht  such  custom  muat  be  c^scfved  or  the  chun;h 
by  Uw  p»rahioner.   To  (^)  a  biW  filed  in  the  foc^e.  p^^»  8^- 
q^r,  in9i(tf»ng.Qa»uch  AU9lbam  of  carrying  t^e  tithe  milfe 
to  t^  di^r/cb  pocch  for  the  ^^  of  the  p9Jrson«  thfi 
defendant  by  his  answer  stated,  that  he  had  set  pxft^ 
every  tenth  meal  of  milk  in  clean  pans  or  vesselsy 
90d  l^at  the  plamAiff  having  n^le^ted  %o  qffrj  it 
awAy  in  a  x^mm^hh  time^  h«»  the  d^endant^t  h94 
throwQ  it  iqpon  jbb^  ground*  .apd  h^  dmed  the  q^ 
torn  alleged,  and  prayed  an  i^^ue  to  try  ^t    It  waf 
l^oposed,  on  behalf  of  tiiie  plainttlT,  to  read  d^posjir 
tions  tfldcen  in  aform^r  cawe  betweeni  the  same  parties 
uhioh  waa  objected  to,  but  the  objection  waa  qv^ 
mlad,  the  aania  question  iietoig  at  i^&ue  in  that  ca^use 
Several  witn^isea  deposed  in  auppoit  of  the  custonii 
whereupon  the  chief  baron  declared,  that  it  was  not 
aa  invariable  rule  in  <juestions  of  this  nai;ure  to  refer 
themselves  to  a  jury  ;  but  ojily  where  the  matter  is 
doubtful,  aiid  Ihey  take  <that  course  in  cftaes  both  of 
moduses  and  ^stams*     He  then  summed  up  the 
evidence  for  the  plaintift  which  ^£ears  very  sajl^ 
fiictory  and  conyincing   in  proof  ^  the  QUi^om; 
Another  of  the  barons  ai^ued*  that  the  parish -havi^ 
been  for  the  moat  pact  under  a  compp^tio%  the  p^cQ-r 

(jr)  Bunb.  79.  Dodaon  v.  Otiver.  It  appears^  Gwill.  Q23.  S*  C. 
t)iAt  tb^  biU  y^  filefl  ainong  other  things  for  tithes  of  milk ;  but 
what  fell  from  the  court  relative  thereto  is  not  mentioned  in  that 
report.  Yet  Bunbury's  Report  seems  confirmed  in  another  place. 
GvilL.ase.  Ca(ft«$r:p.|Sd^anl8. 

(jf)  Gwill.  1046.   Morgan  v.  Netdlfe. 
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di|etf<^of  m«yr  inutances  of  the  pustcmi  cofi^  ^  nop^ 

fjf  fa  lormc  la  Inll  £9^4si|^lqactiQ]»  of  tith^  ani  a  biU  to^fstabJifji 
^Jr''^.«'.^^^^^  9j5t  oi^t  Iv^  tithe  ui  % 
,  Mir  3fl  in  ^^y  tl^at .^  bpFt^eo30]qe  to  himself  without  a  cu^tomV. 
Aof^nliiigi^,  the  plaintiff  {^jce vailed  in  obtaining  a 
dfiWP^  for  an  account  of  those  tithes,  without  the 
ha^afd,  and  inconvenience  of  j^efening  the  existence 
of  i  the  custom  to  a  jury ^  .    ' 


-] 


/  » 


Must  be  Mt     'It  may  be  recollected  from  what  has  been  stated,' 
^^^  tb^  this  ;^ecies  of  mixt  tithes  is  requ^ed  to  be  set 

out  by  the  common  law,  as  it  is  enforced  by  the  (z) 

^ .  >  ,,..fitatyte  pf  Edward  VL  in  regard  to  all  tithe^  o£  the 

:-  '       yrediajl  ikind/     The,  common  law  method  then  of 

Commtm^lLmMi^^  ^^^  laid  down  (a)  :   <^That  if  there  is 

titiw^  ^^'\v    "^  particular  oustom  or  usage,  the  paiishionef  is 

"Ipb^gjee  de  Jure  to  p^-y  every  tenth  meal ;  to  milk 
'^\Jth^  *po|wa  jait  the  usual  place  of  milking  into  his  own 
^^ajjbt  an<^,i;itie  prison  is  9bliged  to  fetch  it  away 
*\ffqv(i  the^mill^ng  place  in  his  own  pails  in  a  reason- 
^^able  tj^  ^  and  if  hp  does  iiot  fetch  it  away  before 
^.thi^next  miUMi^-'time,  the  parfshionei:  may  justify 
lt^^pQ|iri|]^  of  the  ipilk  upon  the  ^dund^  because 
•*  he  then  has  occasion  for  his  own  pails.- *(i)  And 
H  was  alleged  to  have  been  determined  by  thewhole 
cp^ri,  that  the  miOc  ought  not  to  be  carried  either  to 
ttaQafihimafet  poral^  or  to  the*  pamoii's  house^  but  that 
it-Ougtlt  to  be  fetched  by  thd  parson.  On  this  last 
pbmL  as  on  other  bi'anche^  of  tithe  law;  mud)  mi- 
^^i^t^  A^i  i^uctuatix^  c^.^ipinioh  have  ibr&ierly 

(»)  2  &  3  E.  VI.  c.  13.    .'        («)  ftimb.73.  poifofi  i^C^yCf. 
{b)  SwHutchiwr.  Full, GwiU.  1302, .,,;:,;.  [  ''■■-'^T.:  ■ 
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die  fiaxons  of  the'fixcKequer  beirig'dlvfdicf  in  opUriWi  »^Uk  is  tiUi. 

ul)on  the  Question/ after  \(k^  m{h&tiix6liM^^ 

afgoirient  oy  civuiahs'and  common  TaWyers,'  finally  church pmin 

decreed  *iha'£  the  defendant!  for  the  fUtufb'^shdnld' 

bring  or  send  his  tithe 'milk  to  the  chiircR  Jior^hV  to' 

the  end  that  the  plaintifl^  or  hisagehti'  or  servant,'** 

might  receive  the  same  without  cost.     Several  years 

after  ttis  solemn  decision,  we  find  (rf)  lihe  judges  6f 

the  Common'  Meas  declaring  that  of  common  right'  * 

tithe  of  milk  is  payable  at  the  parsonage  6v  vitarage  • 

house/   Yet  notwifhstanding  these  authorities,  thcVotnow 

law  seems' now  clearly  settled  otherwise.    'ITo  ^Ws  ^^J^^^ 

effect  is  a  case  (e)  of"  later  date  than  the 'two  cases  Widfork. 

just  cited,' wfeere  the  answer  stated,'  that  the  plaintifl^'* 

the  rector,  having  declared  he  would  hot  send  fot,6r' 


it' not  lieihg  usual  or  customary  for'tHe'  patfshioners" 
of  that  parish  to  carry  t^eir  tithe  milk  hottie^to  the" 
rector,  and' the  courtj  oh  the  authority*  (/)*dr  a* 
determination  above  referred  to,'  declared' ihat'ffie* 

'  *  •   *  ,       ' '.  t/?      ■ .    •  »   ^  , :     < .      .»    '   I    .  V      .  •   ;  <v . '  ,   <»  I  »* 


/c)  GwilL  527.    Podd  r.  Ingleton.     The  bill  a^ted  that  the 
defendant,  under  the  colour  of  stmie  words  m  a  decretal  order  lii  a 
forrAei^  c&tis^  bett^eeh  himsdf  as  piaintifl;  abd  othw^pei^fotii  ifttbabi^i 
taACa  of-tkesatbA  parah  dcfendanls,  the  aow  drf<^dMt  had  oot#<;i|^,-£ 
or  carrifid  the  same  every  tenth  day, or  mealy om  he  ov^ht  to  have  done^^ 
according  to  the  custom  of  the  parisli     These  words  were  *''that  ttie* ' 
«<'defetidant£Wrpay  to  the  plaintiff  tidie  taSkm  l^STaH'th^T^:^ 
**  round,  the  said  plaintiff  or  his  tithe  gatherer  making  a  demand  6( 
^'  the  s^e  cU  the  respective  habitaticfns  of  ihe  said  defendants^** 

(d)'  fliokl  iUym/1 29:' 'doles' v.i:x)wther.    '     "^     ''   ""•  '  > 

(e)  GwilL  826.   Carthew  v.  iMwards.  '  *'^'  ^'^ '  *  > 

(/)  Bonb.  73;  Dodson  v.  Oliver. 


/ 


defendant  ought  to  oave  milked  the  tenth  n^eal  of 
his  cows  in  vessels  of  his  own  at  the  place,  and  in  the 
nv^nper  he  milked  the  other  nine  meals ;  and  tl^^t 
the  plaintiff  ought  to  have  fetched  it  away  in  his  pwi;^ 
vessels.  And  in  a  judicial  argufnent  on  a  3till  more 
£  ISZ  3  ^!^(vent  occasion,  the  Chief  Baron  cites»  and  seema 
tp  give  his  sanction  to  a  prior  adjudiqittpn,  (|r) 
according  to  which  it  was  holden^  that  of  common 
right,  and  without  a  custom,  the  vicar  pught  to  fetch 
the  tithe  nulk* 

Tenth  meal  .  This  mode  of  deteriqining  tjbie  tithe  pf  milk^  ,^^^fy 
"^A*  ^^rn^  V  ^^^  tenth  meal,  appe^  to  be  established  by  a 
tog  s,  and  « series  of  authorities,  in  (h)  one  of  w^ich  it  is  added, 
every  tenth     ^^  „  •    ^jj  cases  where  you  do  not  make  out  some 

evenii^B  r-  .  ^f  .        ,   ,  *  ^'^^ 

meid.  .  '^  custom,  you  must  pay  accordpg  to  the  canon/'  And  ^ 

tbe  .meaning  Q)  has  been  in  a  decretal  ord^er  studiously 
explained  to  prevent  possibility  of  doubt,  in  the  fol- 
lowing words :  '*  The  defend^int'i^  whole  tenth  m^'(^ 
Vmilk  every  tenth  morning,  and  his  whole  tenth 
f<  meal's  milk  every  tenth  evening/'    Yet  the  same 
subject  afterwards  underwent  much  discussion  in  (J) 
.a  i^au^  comprising  various  matters,  but  in  which 
.thp  m^pner.  of  tithing  milk  was  considered  as  the 
principal  and  most  interesting  question.     Tlie  de* 
fendantfib  the  parishioners,  professed  to  have  duly  set 
,  out  to  the  plaintifl^  the  rector,  for  his  tithe,  every  Jifik 
WfW^4P^<?4  which  they  6pi4  w^ 


'(g)  B^e  V.  filler,  cit^  in  ErskiQe  «».  ^y^^     G^iriU.  969, 970. 

(h)  Bl^lb/;^q.  GwUi.,618.  Sate  V.  §prakling.  l^e  defe^da^t 
liad  seto^tthe  t&Q^  Q^^fcb  mjeal,  which  im  <?i<^ly  wr^P&.^^re* 
fore  he  ^.a8^^d69rfe4  tO  acoQui^t  ,GwiU.  11 14. 

(0  Gwill.529.mI)pddf?.Ip^eton.  SeeOwiU.  1](12,3,4.  UI8. 
T.  Raym.  277.  S.  C. 

(»  GwilU  1101—1120.   Bo4iy}»lhi2.^;^k. 
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which  tbe  parson  was  entitled.  The  plaintjC  on  the 
other  hand,  contended,  that  the  tenth  weal's  milk 
propedy  included  the  two  successive  i«eals  of  th^ 
tenth  day,  and  «f  that  opinion  was  the  court  oC  Ex*  [  ^^  1 
chequer ;  and  .after  citing  (Jk)  numerous  cases  on  the 
subject  (/^  ^uxordjngly  declared  the  plaintiff  entitfieA 
to  the  tenth  morning's  meal  of  milk^  and  the  tenth 
evening's  meal  of  rnflk,  and  ordeioed  the  defendant  tp 
account &>t  the  aame  with  coats*  From  this  partpf 
the  decree  them  was  wi^peal  to  the.Honse  of  XiOi:^}^ 
where,  amoqg  the  piwt^  reasons  on  the  part  of  ;thie 
appellant^  it  was  urged,  that  ^the  m^de  of  titbjjqg 
established  by  such  decree;,  in  giving  to  thejespondent 
the  whole  meal  of  every  tenth  morning,  and  every 
tenth  eveniq^  was  giving  hin^  instead  of  the  ten^ti 
meal,  the  nineteenth  and  twentieth  ,meals,  between 
which  there  ^as  no  more  connection  than  hetweep 
the  iirst  and  twentieth,  and  that  to  deprive  diefarpK^ 
of  the  whole  milk  of  every  tenth  day,  would  Bul^ect 
tbem  to  great  hardshy)  and  inconvenience.  Amcmg 
the  reasons,  on  the  other  ^ide,  the  suggestion  of  ip- 
oonrenience  was  sifted  in  detail^  and  such  detrim^t 
shewn  to  be  inconsiderable,  though  that^qght  no^  tQ 
outweigh  the  justice  of  the  case ;  that  the  ten^ 
meal,  and  the  tenth  day  have  been,  and  ought  to  be 
considered  as  expressive  of  one  and  the  aacne  idea ; 
and  the  tenth  of  the  moniing's  milkiqgai>  J9Xi4tif(^ 
tenth  of  the  evmumg's  milkings,  hi^ve  coniunctlgrheeu 

(k)  But  not  what  is  said  respecting  tithe  m9k  in  Scoies  v.  Low- 
liher,  Ld.  Aajm.  129,  nor  this  part  of  iBrsldne  o.  Raffle.  CML 
Ml. 

,(0  premising,  however,  thi^t  it  was  by  aecident  it  happened  to  be 
the  whole  milk  of  the  day,  namely,  if  the  cows  had  been  begun  to  be 
milked  in  the  evening,  instead  of  the  morning,  then  the  tithe  milk 
woukl  have  beea due  in  Ae  evening,^  and.i^|he-|aanmg^4^«  sac^ 
eeedingday,    Gwill.  1115. 


tei  Law  qf  Titf6es.  CfiA^.TV 

within  iht  parish  for  the  tithes  in  kind  of  all  the 
produce  of  the  nurseiy  grounds,  as  well  for  ybUhg 
trees^  ordinary  ihiits,  and  garden  dtuff^  as  for  piti^^ 
grapes^  and  all  exotics  produced^  or  brought  to  ptit^ 
fection  in  hot-hotises  and  gre'eti-houses ;  and  thb 
defendants  admitted  his  claim  to  tithes  of  all  the 
jiroductions  of  thfeir  nursery  grounds,  i^hich  they 
liad  offered  to  settle  bnd  account  for ;  bilt  denied  it 
in  )regard  to  any  prbductions  forced,  or  preserved  in 
buildings,  (that  is  to  say)  pines  and  other  exo- 
tics, which  they  admitted  they  cultivated  in  their 
houses ;  insisting  that  those  articles^  were  not  tith- 
able:  the  court  decreed  thut  so  thuch  Of  Ifib  blH  as 
prayed  an  account  6f  pine-appl^,  ^apes,  and  oth'et 
erotics  raised  in  libt-h6usestitod  jgiiseh^hotttes,  should 
be  dismissed  \vithout  costs ;  and  thdl  tEiAs  Viit  'of  the 
bill  should  be  dismissed  With  costs.  (/) 

t  IftS  J       Vll.  Honey  and  wax  of  tees  are  the  last  articles 
^Jj^  *^*     Which  I  shall  here  mention  among  this  class  of  pre- 

<2i^7;  tithes,  for  they  are  So  ranked  and  denominated 
by  (g)  Godolplhin,  (h)  though  they  seem  not  to  Ml 
•exactly  within  the  ^definition.  iThe  (i)  bees  Afeto. 
selves  are  not  tithable  teciuse  they  are  j/&r(flp  naiunt. 
But  (j)  the  honey  and  wak  are  dejure  titrable  in 
kind.  And  (k)  the  manner  df  titMng  them  is  i)y  the 
tenth  measure  of  honejr,  and  by  tibie  tenth  Weight  ttf 
Wax.  It  is  treasonable  to  imagine^  thi^t  before  tiie 
importation  and  use  of  sygar,  the  increase  of  English 

(f)^  Worrtd  V.  Miller  and  Sweet,  in  Exch.  19  Dec.  1 601. 
(g)  It^.  Can.  389.  (h)  C.  xlix.  f  .  448« 

(0  1  R.  A.  /551*    3  Cro.  404.    Gwill.  501.'  Marg, 
(j)  1  R.  A.  63J:-   ^^  ^^-  447.    3  Cro.  559.    GwiU.  501.    Bar- 
foot  V.  Norton,  F.  N.  .^'  ^  ^8. 
(if)  God.  Rep.  Can.  3b!^« 
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honey  wa&  more  acttended  to  and  studied  than  it 
Is  at  present,  and  that  consequently  this  article  then 
fbrmed  a  considerable  object  in  the  tithing  system. 
Yet  I  have  not  found  Its  price  noticed  in  the  (I) 
Accounts  of  provisions  in  the  early  reigns.  (1)  But 
if  in  this  respect  the  ecclesiastical  revenues  have 
Sustained  defalcation,  the  many  valuable  vegetable 
productions  of  novel  cultivation,  unknown  to  fomker 
-ages,  may  be  estimated  as  forming  a  more  than 
4idequate  recompence,  without  speaking  of  the  ge- 
neral improvemehts  in  agriculture,  and  the  much  [  126  J 
larger  proportion  than  in  ancient  times  of  land  in 
tillage. 

I  proceed  now  to  l^e  coninderation  of  tithable  Mkt  tithea. 
matters  of  tlie  species  caBed  mixt  tithes^ 

VIII.  Of  this  kind  is  the  important  article  of  milk.  Milk. 
The  (m)  canonof  archbishop  Winchelsey,  relating  to  Qu,  how  the 
milk,  runs  thus:   "  decima  vero  (n)  Idctis  et  casei  de  SJ  i^  mSl 
^  vacciSf  et  eapris  prcfoemenSj  ubi  cubant  et  pascunttir,  where  the 

oows  are  kep ' 
in  one  paiiali 

(0  CoUected  at  the  end  of  different  reigns  in  TbA.  Hist-  voL  i.  ^j^^^"* 
«na  u. 

(fli)  I^nd.  199. 

(»)  **  Sive  vaccarum  five  onum  yd  capramin  alionimve  animaliwm 
^*  de  qiiibus  colli^tur  lac.'*  Lynd.  200.  .But  it  seems  tithe  of  ewe* 
milk  is  only  due  by  custom^  for  a  prescription  to  be  exempt  from 
payment  of  it  is  good.  1  R.  A.  654.  Q3es»  t.  xxz.  o.  5.  **  lliis  b 
*'  bift  to  insist  upon  the  whole  right  against  which  the  custom  has 
**  not  prevailed.'*  I  Lord  Raymond,  137. 


(1)  Honey  is  frequently  mentioned  in  Domesday,  as  having  been 
paid  as  a  rent.  It  was  measured  by  the  sextary,  which  seems  to 
have  been  an  uncertain  quantity,  varying  in  different  cities.— -Vide 
the  Dissertation  on  Domesday. 

MS 
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^^ibi  sohatur^  aUoquinu  cubant  in  tmdjj^rpffifd  el  pas- 
**.  cuntur  m  did  parochid  decima  inter  f^i^toir^ffitivf^fi* 
"  tor  (o) wwiwio."  *  Here  Dr.  Bum*  (jp).€a:prp»ies  a 
doubt  whether,  as  the  law  now  .staads,*  t}ie*catt{|e 
^all  not  pay  tithes  in  kind  only  wber^  ttiey  zsj^ 
miJiced>  and  an  agistment  tithe  in  the  other  parish* 
Sudi  double  tithing,  however,  of  milch  cattle  seema 
at  least  not  to  be  warranted  by  the  authority  which 
he  subjoins,  and  which  is  the  case  of  th^  parson  of 
SwiUington,  and  an  inhabitant.of  the  adjoining  parish 
of  Kippax  before  referred  to,  under  the  article  pf 
agistment: .  Such  inhabitant  had  earned  the.  milk  of 
his  cattle  depastured  in  Swillington  to  his  hou^e  ia. 
Kippax,  and  used  it  there.  It  was  argued  that  if  a 
man  ihas  arable  land  without  a  house,  as  ^ms  the  case 
of  the  party  here,  who  had  no  house  at  SwillingtoOt^ 
be  is  entitled  to  be  discharged  of  the  tithes  of  the 
[  127  ]  .  "OiiSki  which  maantnins  th^  servants,  whp  ph^qg^.- Ilie 
land,  as  mdch  aa  if  he  had  had  a  house,  in  whi^h  thfs 
nolk  was  ^nt ;  but  the  court  aaswered,  that  th^  IfV 
was  otherwise^  for  it  is  of  the  aame  nature  with  weed 
that  is  burnt  in  the  hoi^e,  which  is  exempt  from 
tithes  only  so  long  as  it  is  so  consumed.  3pch  also 
is  the  law  in  respect,  of  milk,  which  is  discharged  of 
tithes  only  because  it  is  used  in  the  houle;  it<WAS 
therefore  resolved  by  the  whole  court,  that  the  par* , 
son  of  Swillington  should  have  tithes  of  the  ^lilkof 
the  milch  cattle  depastured  in  his  own  parish ;  but 
of  course  he  wias  not  also  entitled  to  an  agistmeitt 
tithe,  nor  could  it  be  claimed  by  any  body  els6 ; 
consequently  this  case^  if  intended  ta  ekicidate.:the  • 

* 

(o)  Nod  equaliter  sed  proportionaliter,  Lynd.  ia6»  bitt  Ajr  v^it^, 
divisions.  ^  !  T 

(p)  3  Eocl.  L.  450.  • 
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doulT^^  ibove^  suggested,  has  not  that  effect ;  noi^  have 

I  mei  ^b  any  express  adjudicatioii  as  to '  the  tithe 

of  mfik,  -where  the  cows  have  been  kept  in  one' 

parish  and  m2&ed  in  another.    But  the  foBowing*  (y )^ 

decision,^  reportlsd  as  extracted  from  the  deo'ee-bdok 

of  the'  cdurt  of -Exchequer,  where  the  cattle  are  •statted 

£b  be  both  kept  and  milked  out  of  the  demandatif  ii 

jiarish,  requires  explanation :   The  vicafir  of 'iSlvpM^ 

sued  among  odier  things  for   the  tithes  of  nilk^i 

diedaiin^^his  readiness  to  have  accepted  a  supposed 

ntodii^  df  sitpeM^  for  each  cow  in  lieu  tbei^Bof  ^  The 

dSefenditnt'  not  only  innsted  on  the  modus,  butfWrtheft 

^t'ftr  the ' cows  be  had  kept  on  a  fiirm-caUed  lUtt 

Lion  Farm;  H^ihg  always  milked  in  Whiigohap(H;'h^ 

cfdght  hot  to  psyaihe9i  the  ikrm-house  beitigiin  th0! 

pitHiA  of  Whittechapel,  anel6e  hsmng  paiduaibMlfor 

iKem  to- iAie '  recCof  of '  tiiart  pah^t;   yet  iAieixou^ 

6i^detisdt^e<te{^dAiit«apfify  fiM^ithblMieA  ^ 

miich  cows,  ad  nt^ll  thbse^  ke^t'On'  Medltkn^JROfm^' 

as  those  in^e^  ^msiiii^^i8t»pn^;iMt  thei^egto^  iBb*. 

pet^e  k(hwf^Atty;pli^        the«HiaiuvdiadfbafflB^ 

rCft^ns-of  thii  ^dg;inMit>d<»hidt  appear;  (jt)  ' i •  to  ^uinLs 

'''Wnbthef  (^7cjttldrt*0thfysameaMl^^  [  123  } 

foH»Wttlg^tfvi5i6»d:'^**l«?  bttle^vers  V&bffmcfi  yiwrf <?"8tom  as  to 
^^dednta  st^vcHkt  dtm  dmiii^ '  vhieliaa  de  ooseb  tem^  and  cf< 


tithing  milk 
leese. 


(qj  GwiIF.  607.    Wright  v.  Elderton. 

'(ryK  tlie'hi^dni  were  peracmal  as  to  all  the  parithionekiB  fteepmg 
coMlaa^'tilierfiJit  w^ii^b«f«  jpaiu4ed  o<ivr»  Ic^t  0n/d  &XIB1  at  any 
d]8tance»  as  well  aa  on  a  farm  in  the  adjacent  parish ';  or  i^erhapa 
the  d^Bculty  may  be  solved  by  supposing  that  Red  Lion  Farm  ex* 
t0B^M'5flionidtbd{paritliBai  .  j    ;..'. 

(OLynd.  194. 

M  3  •    I  '    1 
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«^  pote  suo^  -et  *de  ikcte  in  autumna^  et  Ja/eme :  wsi 

**  par&dtiani  velint  pie  talibus  ^ere  competentem 

^^  redemptionkm,  ^  hoc  ad  valerem  de&mm^  etcoame- 

^^drnn  eoeleiUB.^^  Hereby,  as  D^ge  (^  leoutckfl,  tha 

tithe  of  milk  is  to  be  pdiA  m  cfaMse^  wbUst  the  pap- 

xishio&er  tndces  cheese^  at  other  iimes  in  kind ;  but^ 

continneft  Ive^  thi»  part  ^  the  oaBon  is  generally 

over-niled  by  the  cu&tom  of  the  f^ace ;  for  in  aaaay 

plkces  they  pay  milk  in  kind  all  the  year^  in  some 

only  cheese,  and  in  some,  neitber**inilk  nor  chaese^ 

but  a  small  rate  instead  of  either ;  and  the  {u)<m8toia 

,  in  this  as  in  all  other  tithilKg  k  to  be  observed^  not- 

Irithstanding  the  canon«.     Ht  addsy  (v)  ho^^ever^ 

soon  afterwards,  alluding  to  the  same  provincial  con- 

atitution,  that  where  tithe  milk  is  paid,  there  no 

Ciuioin  to      tithe  dieese  is  dtie^  and  so  w:e.  versd.    Yet «  dis* 

^e^S^%.  tinction  has  been  taken  belween  the  two  articles  j 

milk/good ;    for  (ttj)  it  is  hdd  domi,  llmt  a  prescription  to  pay  the 

oTmUk^not     ^^^  cheese  mSEule  firon  May^day  until  the  fitst  yf 

good,  but  to  August,  in  recompence  for  all  tithe  milk  fear  the 

parsoi^e,  ^   whde  year,  is  good,  because  that  is  the  ^ect  *af 

&c.  good.      labour,  and  is  not  due  of  itself,  and  therotbre,  it  is  a 

good  discharge :  on  the  other  haad»  to  pay  the  tenth 
quart  of  milk  is  not  good,  for  that  is  not  what  is  due, 
milk  according  to  our  law  not  being  tithable  by  mea- 
sure J  but  the  chief  justice  held  that  to  pay  the  tenth 

(I)  P-  ii.  c.  6. 

{uy  But  a  custom,  manifestly  unreasonable,  will  in  this,  as  inother 
instances,  be  disallowed.  1  Lord  Raymond,  358.  Hill  v,  V^mix. 
Shortily  mentioned  Gwill.  1113. 

(v)  Begge,  p.  ii.  c.  6.  near  the  end.  See  Burslem  v.  Spencer, 
Owill.  746. 

'<to)  1  Cro.  609.   Austyn  v.  Locas.  Mo.  909.   1  R.  A.  651.  8.  €« 
A  similar  custom  has  been  declared  void,  but  the  terms  of  iti 
obscure,  and  no  reason  is  given,    Gwill.  580.    Lister  t.  Foj. 
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qmrt  iof  iijUk  $t  the  pfiraoiuige-bpwe*  or  «t  apy  other 
pl^cib  IB  goo4%   In  liJI^e  m^top^  (a:))  if  the  custom  bo-  Custom  to 
to   cftny  the  tithes   pf  milk,  however   «ep?ralb?d  SSw  of  milk 
firoro  the  nine  pwts^  tp  ith(&  pvsoaage-hcuse^  or  to  ^  ^^  i^-*    -• 
Uw  church  porQh»  wch  custpm  must  bjs  c^servecjl  ^  the^chi^ 
»>y  the  pftiishioiieF.  To  (^)  a  fem  filed  in  the  Jgl^rhe..  i^^»  8^- 

^^«Ar^iiwip|[99g.QQIUchpjui|b^  of carryiingthetijthemiVi; 
to  the  i2h^r«h  pocch  for  the  ^^  of  the  potTsoOji  thf) 
defendant  by  his  answer  stated,  that  he  had  set  p\^ 
every  tenth  meal  of  milk  in  clean  pans  or  vessels, 
9»d  that  the  jdai0iti)Gr  b«tving  neglected  ito  carry  it 
aw^y  ^n  a  rea9onahle  timet  h«»  the  defendant,  h^ 
tltfown  it  vifon  tim  groundf  md  he  denied  the  qi^ 
torn  tl^eg^  and  prayed  m  i99ue  to  try  ^t«  It  waf 
|u:oposed,  on.  behalf  of  the  plainti^  to  rea4  d|^po8Jir 
tions  tsdcen  ixi  a  former  cauie  between  the  same  partiffi^ 
vhioh  waa  (footed  to^  but  the  objectij^n  was  aves* 
suladf  th^  same  queatioa  hetotg  9t  m^^  ii^,  thait  clause 
Several  witne^iei  deposed  i^  wppoi^  of  the  cust^m^ 
wbereupon  the  chi»f  baron  declared,  th£|t  it  was  not 
an  invariable  xule  in  questions  of  this  n.9fture  to  refer 
tiiemselves  to  a  jury ;  but  oply  where  the  matter  is 
dotthtful,  aAd  ikbey  take  'that  oourse  in  p{t%es  both  of 
moduses  and  i^stoms*  He  thea  summed  up  1^ 
evidence  for  the  plaintiJK  ^hioh  ^g^ears  very  sa;!^ 
fiictory  and  convincing  in  proof  <ff  the  Qui^tQm. 
Another  of  the  barons  ai^uedj  that  the  parish  thavi|:ig 
been  for  the  moitf  part  ^ndsr  a  cpuipp^tioQ,  the  prp* 

(x)  fiunb.  79.  Dodaon  v.  Oliver.  It  appettra^GwUl.  623.  S.  Q» 
t)i&t  A^  bUl  ¥(^s  Sle^  »noog  otjbier  things  for  tithes  of  milk;  but 
what  fell  from  the  court  relative  thereto  is  not  mentioned  in  that 
report.  Yet  Bunbury's  Report  seems  confirmed  in  another  place. 
Gwai„836.  Owlh«j^:t?.JWvv<b. 

(y)  GwiU.  1046.   Morg»D  V.  Neville. 

M  4 


l^;  .:,  ^  ^  -'   .    Lam.iifTi^.r         .,  Crap;  IV^ 

diict|<^of  wcvgr  initoaces  of  the  custom  copil^  iio|;^ 
'  i8I   j  b©.e^qjie<jt^;  thatj^ereisagri^atdjyfQrenc^  b^tweje^^^^^^ 
IJ6 b  i3fmr  la  fail)  %r4si^tmcj^aa  of  tith^Bi  anti  a  biU  to.,^stab]i9h 
^jn  Mrn^^^'l?^  not  set  mt  h^^  tithe  w  ar 

.iif  3i;  i.i  way  tl^a^.ia^.bpjrtUestsome  to  himself  without  a  customV 
Aocordingly^  the  plaintiff  pjcevailed  in  obtaining  a' 
dpfur^e  for  an  acoaunt  of  those  tithes,  without  the 
haza^  and  ijQconvenience  of  xefecring  the  existence 
of  the  custom  to  a  juiy.  •      •  ,  .    ' 


^  '    > 


BfuBt  be  aet     '  Jt  may  be  recollected  from  what  has  been  stated, 
^^^  tl|9t  this  i^ecies  of  mixt  tithes  is  requ^ed  to  be  set 

out  by  l;be  common  law,  as  it  ia  enforced  by  the  (z) 

...  ,.,  statute  of  tEdward  VL  in  regard  to  all  tithe^  of  the 

'       pr^i^ikind/     The.  common  law  method  then  of 

Comm^nihmJ^^ii^^  wUk  i^  thu8k  laid  down  (a) :  <<  That  if  there  is 

w^  ^       **-l^  partieidar  oustom  or  u^fage,  the  parishioner  is 

^      *    "".oblijipe^  dejure  topfLye^f^ery^tenth  meal;  to 'milk 

'^^theirofwa  jal  the  usual  place  of  milking  into  his  own 

^'ipaUSft  anc^.t^e  parson  js  9bliged  to  fetch  itayay 

^^.  ^Q^i  the  milling  place  in  his  own  pails  in  a^  reascm- 

^^  able,  tiptf^  ^  md  if  h^  does  qot  fetch  it  away  before 

^,tibi^ne^t  milling-time,  the  pa^lshionei;  may  jusdfy 

jj^^poiirpg  of  the  ipiUc  upon  the  ground^  because 

^  he  ^en  has  occasion  for  his  own  pails.^^(i)    And 

it  was  alleged  to  have  beeii  determined  by  the  whole 

cp\irt,  that  the  milk  ought  not  to  be  carried  eitber  to 

tfaffdohiiMhr  por<eK  o^  ^  ^bko-  paiHO|x*a  house,  but  that 

it-0t)g(ft  to  be  fetched  by  thci  panon.    On  this  last 

pSmt,  as  on  other  branchesi  of  tithe  law,  jhndk  un- 

^^0^ty  ^d  fiuctuat^n  c^  P]^inll>n  We  ypriberljr 

"^  *■  i' '       -.   .•  ♦  *  '  I  > '   .       t      1  .  '      • 


s 

«C 


(z)  2  &  3  B.  VL  c.  13-     ,         (a)  Bwnb.73.J[>odfop;^tr.  qBije^, 
(b)  S^  Hmchini  v.  FuU,  GwiU.  1 202,  ^ ,  V.    ;    ' . 
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GHAT^i:^.^^ Things  Ti^hh  qfConimon  Rigkt,  ^tr*  1S6 

In  M  ^'Wuse  where  lio  custom  wai  ^Wto^'«f ^9^  C  ISl  3 

ef{Kehiae;'altHoi!igh"%miy  mentfoiieff  Hii'W  Wi^J^*"*- 

die  fearons  of  the'fixchequer  beirig'dlvfdicf  in  dptiHWi  *tnilk  is  titli- 

u jioii*  the  Question;  after  long  dellberati6ri;'aTid'  rmOx^^^^^^ 

afgoment  'by  civuiahs'and  commoh  laWyfersi*  finally' chnrchporok; 

decreed  thaj^  tfie  defendant!  for  the  ftitiiffe  ^shdnld^ 

brihgor  send  his  tithe  milk  to  the  chilriR  pbrihV  to  ' 

the  end  that  the  plaintifl^  or  his  agent,  brisenrahti'* 

might  receive  the  same  without  cost*     Several  years 

after  tills  solemn  decision,  we  find  (rf)  the  jufdgfes  of 

the  Common*  Meas  declaring  that  of  commoh  right ' 

tithe  of  milk  is  payable  at  the  parsonage  6v  vibarage  • 

house.'*  Yet  notwiflistanding  these  authorities,  thelmtiioir 

law  seems  now  clearly  settled  otherwise,    "to  l!his  ^^^^ 

effect  is  a  case  (e)  of  later  date  than  the  'iw6  cased  Wdferti. 

just  icited,'  w'&ere  the  answer  stated,'  that  the  plaihtiBJ' * 

the  rector,  having  declared  he  would  hot  send  for,'dr 

fetch 

tenth 

it*  not  Seihg  usual  or  customary  f\Sr  tKe'  pai^dhloners'^ 

of  that  parfsh  to  carry  tlieir*  tithe  milk  home 'to  the* 

rector,  and'  the  court j    oh  the  authority  I/)  oi^a' 

determination  above  referred  to, '  ^declared '  that  nie  * 


'*:   >     .f       .    '    4  !''•'.»:       t  ;....-,  •  - 


(c)  GtcUL  527.  ^I^dd  f ,  IngletoD.  Th«  bill  stated  that  the 
defendant,  under  the  colour  of  $ome  words  In  a  decretal  order  ih  i^ 
fonA^  ckdik  b^ti^e^sn  himiidf  M  piatntiff,  ahd  otfMr'>psidDnii(ibiahi^i 
tanta  of  the  saitia  parish  defiupdante,  the  qow  dQf(^dMt  had  notiff^ri 
or  carrifid  th^  same  everu  tenth  day^or  meahashe.ought  to  have  done, 
according  to  the  custom  of  the  partsh.  These  words  were  *^  that  the  & 
'<  WendanJl^hall'pay  to  the  plaintiff  tithe  ftiOk'in  ldi!^aU  ib^7^:> 
**  round*  the  said  plaintiff  or  his  tithe  gatherer  making  a  demand  6( 
^^  the  8^e  a,t  the  r^spegtive  habitations  of  the  said  defendants*** 

(d)  IIx)tdRiiym.l29.  Soolesv-Lowther.  \  "^  '  > 
(e)GwiU.826.  Carthew  !>•  fcdwards,  .t,.i,^.>,^ 
(/)  B«nb«  73^   Dodson  v.  Oliver. 


/ 


defendasi;  ought  to  oave  milked  the  tenth  tmeal  of 
his  cows  in  vessels  of  his  own  at  the  places  and  in  the 
m^per  he  milked  the  other  nine  meals ;  and  U^Bit 
the  plaintiff  ought  to  have  fetched  it  away  in  his  oynf^ 
vessels.  And  in  a  judicial  argupotent  on  a  still  more 
r  192  1  recent  occasion,  the  Chief  Baron  cites,  and  seems 
tp  give  his  sanction  to  a  prior  adjudic^tipn,  (g) 
according  to  which  it  wa9  holden^  that  of  common 
.Dght»  and  without  a  custom,  the  vicar  pught  to  fetch 
the  tithe  milk. 

r  " 

r 

Tenth  meal  This  mode  of  deteriqining  the  tithe  ojf  milk^  l^vxiely 
"*^mom^  by  the  tenth  meal^  appe^  to  be  established  bv  a 
ing  8,  and  .  ser^es  of  authorities,  jn  (h)  one  of  wl;iich  it  is  adaed, 
every  tentU     ^^  « j^  ^j  cases  where  you  do  not  make  out  some 

evemi^s  r—        .  /       .'^    .        .      .  ^ 

meri.  ^*  custom,  you  must  pay  according  to  the  canon/'  And.  ^ 

Aiffiioedxnng  (J)  has  been  in  a  decretiEtrorder  studioudy 
explained  to  prevent  possibility  of  doubt,  in  the  fol- 
lowing words :  '^  The  defend^nt'si  whole  tenth  meal> 
.^'miik  every  tenth  morning,  and  his  whole  tenth 
<<  meal's  milk  every  ienA  evening/'    Yet  the  same 
subject  afterwards  imderwent  much  discussion  in  (J) 
.a  (^u»  fiovapnaing  vairious  matters,  but  in  which 
.the  muiner.  of  tithinir  milk  was  considered  as  the 
principal  and  most  interesting  question.     The  de- 
feodant^  the  parishioners,  professed  to  have  duly  set 
,  out  to  the  plaintiff  the  rector,  for  \ns  tithe,  every  Jif& 
mmngjm^L  which  t^ey  /^4  wj((»  ,\bfi  ^v^ih  mejO,  to 


«(g}  B^  V.  ^jller,  cit^  in  Br^j^e  p.  Su^e.     Gwill.  969, 970. 

(h)  Bifiib/  20.  Gwiil. .618.  Bate  p.  §praUii;g.  fhe  defendant 
had  set  OHtthe  t^p^h  Qf  efich  mjeal,  lyhich  wi^  cleanly  wrQii&  .there- 
fore lie  wa8;d0qD^  to  aooQuot  ,Gwill.  11 14. 

(0  Chviu/529.  ml)pddp.l|ig)ettm.  SeeQwO}.  11(12»3,4.  UI8. 
T.  Raym.  277.  S.  C. 

(i)  GwiU,  1101—1120.   Bo^wi?i»bQ.^!^* 
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which  the  parson  was  entitled.  The  plaintifl^  on  the 
other  hand,  contended,  that  the  tenth  weal's  milk 
propedy  included  the  two  successive  iveals  of  th^ 
tenth  day,  and  «f  that  opinion  was  the  court  .oC  £x«  [  1^  3 
chequer ;  and  after  citing  (Jk)  numerous  cases  on  the 
subject  (/^  accordingly  declared  the  plaintiff  entitled 
to  the  tenth  morning's  meal  of  milk,  and  the  tenth 
evening's  meal  of  m^  and  ordeioed  tiie  defendant  tp 
account  for  th^  same  with  costs*  From  this  part,  pf 
the  decree  these  was  an  appeal  to  the  House  of  Loiyl^ 
where,  amoqg  the  piwted  reasons  on  the  part  af  ;(hie 
appellant^  it  was  urged,  that  ^the  nwde  of  tithjjc\g 
established  by  such  decree;,  in  giving  to  the.respond^njt 
the  whole  meal  of  every  tenth  morning,  and  every 
tenth  eveniq^  was  giviii^  hin^  instead  of  the  tenAti 
meal,  the  nineteenth  and  twentieth  meals,  between 
which  there  i^as  no  mote  connection  than  between 
the  first  and  twentieth,  and  that  to  deprive  the  farmers 
of  the  whole  milk  of  every  tenth  day,  would  sul^QCt 
tbem  to  great  hardsh^  and  inconvenience.  Amwg 
the  reasons,  on  the  other  .^ide,  the  suggestion  of  ip-* 
ooarenience  was  sifted  in  detail,  and  such  detrim^t 
shewn  to  be  inconsiderahlfiif  though  that^qght  .no^  tQ 
outweigh  the  justice  of  the  case;  that  the  tenth 
meal,  and  the  tenth  day  have  been,  and  ought  to  be 
considered  as  expressive  of  one  and  the  same  idea ; 
and  the  tenth  of  the  morning's  milkiogfl^  and  tH^ife 
tenth  of  the  evoniiqg's  milkings,  haive  cox^unctlgrheisn 

(k)  But  not  what  is  said  respecting  tithe  milk  in  Socrfes  v.  Low- 
liher,  Ld.  Rajm.  129,  nor  this  part  of  iBrsldne  o.  Raffle.  flwBL 
Ml. 

,{!)  Pfemising,  howOTer^.thi^t  it  was  by  aeddent  it  happened  to  be 
the  whole  milk  of  the  day,  namely,  if  the  cows  had  been  begun  to  be 
milked  in  the  evening,  instead  of  the  morning,  then  the  tithe  milk 
would  have  been  due  in  Ae  evenings  and  i^^e«iiwwg^the  suc^ 
eeedingday,    Gwiil.  1115. 


•1     ••*    ..  ^   .•        Jl^..*^^'         .  '  1~^      '/ T     T 


considered  as  the  tenfh  meat; '  ih  confii^inaticb'^of 
wfiicli  proposition,  stress  was  laid  on  tlie  exjir^s^dhk^ 
of  the  decretal  order  in  another  cause  above  qtioted  J* 
that  tfce  produce  of  an  evening's  milking  wy,'oh"aii^ 
average  throughout  the  year,  at  least  one'  tftird  'll^sis* 
man  that  of  a  morning;   what  therefor^ had^bfeeii* 
dotie'  Iby  the  appellants  was  no  more  thali  setting 
C  134*3    (mttni)  a  part  for  the  whole,  which  was  void  ;   as  i' 
prescripifiori  to  pay  less  than  a  tenth  is  a  void  pre-' 
'  scnption.  '  THe  case  was  argued  at  the  bar  of  the 
House,  in  the  presence  of  several  learned  Lords,  who 
then  filled,  or*  had  filled,  the  highest  judicial  stations, 
when,  tidt^iout  any  debate  or  division,  it  was  ordered 
and  adjudgec[  that'  ^<  the  appeal  be  dismissed,  and 
the  decree  complained  of  affirmed,*'  without  taking 
any  hofice  of  the'  cost's  of  appeal.    TTius  the  legal' 
s^hse  pf  the  teritk  rhedt  of  xASk  is '  finally  ascertained 
and  eStablishei  ^  JBut  as  it  'was  (n)  remarked,  on  this 
occasion, 'by.  tlie  court  appealed  from,  th^fe' exist 
sikrcely  any  mocTes  of  taking'  tithes  in  kind  whoUy 
ffee  from'  tlie^pfobab^ity  of  mutual  ihconveriiente, 
which  may  suggest  mutual  iK^pomsn^atioo^  audd  lead 
to  th^.settkfiient  of  a  raasoiiahleiximficisitiaii  between 
th^i«tfso6'  ahd^the  farmer.-   ^^   ^ -   '■  ;  ^  -  " 

Tenth  meal       'Xt  is  QbBejTable,  that  tha  printed,  rsaspnscf  the 
vabsdtuted  in  appellants  and  respondent  concur  ii^  tfai9  •  ^spect$< 

nvouroftbe     *;\  .  .^.^  . .  '^  i   •  u         *%      «■«   w    a 

deigy,  in  die  that  wheil  the  tenth  meal  >^as'  oflj^haiij^  aecrared  fe 
"S^l  t^    b^J*^.i:igbt  <^f  tW  parsou,  it  w^i^,  wl^sjitij^^  in.^e, , 
tenth  dish,  or  iMBi  of -^be  testh  qmuiv  or  tke  ieatk  diAi  ;or  >lhe 
2f  iSS.''^  t^hth  part  of  eafch  meal/ wW<!ih  was  beifbre*  Stttyfittiea' 

tQ^e  the  thiflg,  really  ^ue,  an^,  tha^.sud^.Jent^jme?* 

in)  GwiU.  1114.         '  •     '  ■''■'■■  '^'^'^    ^'-^  *'^  "^  ' 


GpiiP^  XV.  Tknigs  ^C!^^f^  qfCmmm  Bight,  Sgc. 

YB6^|f)C);4Y^<li^.i^^P^r  of  tbe,  clergy,  ^  tg  Tfipie4y 
^  ui^ip^yeQi^^      .which  tfaey  sustaiqed   ifn.b$ix^ 
4^%^f^  to  ^epd  fpT,  ^nd.  teke  i^way  t)ie  jirodtia^  of  sp 
^m\^v6\f^^^\h^^     Ao4  yet,  notwijth^t^iB^ii^  thi^^ 
c^i^cic^^i^p^  of  opinion  in  those  who^  P^9^f4  ^^c 
d^^tetn^ijits  in  other  respects  adverse^  ip  i^  (o)  judiciaji^ 
arguoQ^ntp^  Ifhich  I  have  more  than  once  r^fen;ed  tf>, 
the  doctfii)^,  that  tithe  of  milk  is  due  the  tenth  d^^.    . 
is  traced  b^k  to  the.  (^)  Anglo-Saxon  1^ ^.and  it  is^ 
^dedy  that  the  te^nth  meal  of  milk  is  due,4)f  cppojnon    f  1S5  J 
right,  and  that  this  certainly  is  the  most  equal  rul#, 
(^tithing  n)ilk,  though  at  some  times  t)be  person  wiO^ 
have  the  advantage,  and  at  other  times  the  parisl^-^ 
ioner.    How  then  is.it  the  most  equal  rule  ?  Tithing^ 
it  by  measure  is  subject  to  no  occasional  disptu^es, 
and  perhaps  the  (g)  alleged  inconvenience  of  that^ 
npiode  is  magnified  in  supposition  beyond  the  i^eality^ ' 
otherwise,  it  would  hardly  have  been  established,  and 
cpntinued  f^  the  (r)  inpontestible  law  tpiroughout  the 
y>fHL  civilized  realm  of  ancient  l^xance.    But  With  us, 
a^W!?^dly,  the  tenth  meal,  |w  aj>oye^mterin:^te^^^ 

'  (oy  cUl  tfi!>V  in  Ersldne  ij/^^  -'^'  ''^^  '  '''^'^'^ 

**lacd^amadier    A.P.  IX.  £dw.G9Afr.quiV).jOHar  ^MMi^c^f^^ 
finn.  Wilk.  LL.  AngloNSax.  198. .  ' 

(^)  The  tenth  meal  is  said  to  have  been  established  by  reason  of 
the  troiibl^  Which  Would  Me#vi^  aeokie  Sh  KftffiHtiti^  si>  siladi       ipo  -  '  .v  [ 

j^) ,  And  f^the  ini)k,o(mld  not  be  piiade . i^tp .  c^eip.  without  ^f^ 
-consent  .aj|  it  seems,  tacit  or  express/ of  the  parish  pnest  entitled 
thereW  ^'  tki  thcie  idem  ^itietirritt  edr  dtcem  pittHtm^  Meethi^,^*      ...     .  ,  .^ 

**yri4r#/jtiM(yr enroll  quod.^f  in^ /rcgne?^.    ft  tdm  ^  6y^nQ  v* ,    :l>  .;u .^  j  -  ? 
*'  f^iam  ^d^dma^debeatur.  8fc."  Rebufii  Xrac.  de  Bscimis,  Quiest.  vu  '^''^^^-  "  '^ ' 

§  W.*  l^ese  tratts  of'l^bilfftii^  m  entitAetf  atiAbel  ^€  eipy^ 
I  consulted  bekmgi  to  the  Royal  College  of  Physicians,  "Ptiifii^'* 
I  sqppoiet  meanrSpglish  quarts..     Pu  Cange»  Glos.  r.  Pinta  says 
^'  Aortfii  Piile"  wUcb  IS  an  EniKsh  ^itort/^'     ^ '•  '''*' '     ">  ' 

A     A  4   'V/O   '  ft) 


18*  LawqfiWits.  Chap.  HT. 

b  the  Settled  criteridti  of  the  tithe  of  milk.  And 
tHIkere,  in  a  subsequent  case,  a  custom  of  setting  out 
the  tenth  meal  of  the  milk  of  each  of  the  cows  kept 
by  the  d^fendants^  as  such  cows  came  to  the  pail,  or 
firsrt  came  in  milk,  and  the  tenth  meal  together  of  all 
such  cows  as  happened  to  come  in  milk  on  the  same 
day,  Was  strenuously  insisted  upon,  the  court  of  Ex- 
chequet^  decreed  an  account  with  costs,  and  on  an  ap- 
peal to  the  House  of  Lords  the  decree  was  affirmed, 
with  one  hundred  pounds  costs.  (^) 

Wool.  IX.  Another  tithable  matter  belonging  to  the  class 

of  nilxt  tithes  is  the  article  of  wool;  this  subject  hath 
been  before  touched  on,  under  the  head  of  agistment, 
suproj  S6,  et  seq. 

S^^^^bttt  "^^^^^  ^')  ^^  ^^^*  ^  ^^^  ^^  common  right,  at  the 
may  be  by  tiiiie  When  it  is'  clipped;  but  by  prescription  it  may 
St^Ser"  be  set  but  the  whole  together  at  another  time ;  and 
time.  '  !f  the  spiritual  court  will  not  allow  such  prescription, 

that  jurisdiction  shall  be  restrained  by  prohibition 

C  ^^  1    from  proceeding  in  the  cause.    Tithes  (w)  are  due 

Locks  and      fo-  ^jj  fleece  wool ;  but  locks  erf*  wodi  seem  to  be  not 

Giippiofls  not      ^  . 

tithable.        ti^able ;   indeed,  in  the  case  rejferred  to,  a  custom 

was  alleged  to  discharge  the  latter :  A  like  prescrip- 
tion {v)  to  pay  the  tenth  fleece  in  satisfaction  of  all 
locks  and  tithes  of  wool^  has  been  declared  to  be 
good  in  substance  :  And  in  another  book  («;),  it  is 
aaid  that  such  prescription  ought  to  be  ^f  locks  of 

{i)  Hutchins  v.  Ful,  Gwill.  1200. 

(0  Wats.  C.  L.  566.    Mo.  910.    2  Cro.  702.  Gwffl.  ^i^  Green 

V.  Hun. 

(tt)  Gwill.  679.    ti«ter  «•  t'oy.  j  '       » 

(o)  1  Cro.  363.   Jesop  o.  JPayue. 
\m\  iio.  911.  AnoQ. 
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wtdol  casually  lost*  Yet  it  appears  ftom  other  (jp) 
authorities,  as  if  lodes  of  wool  not  beitiig  moi:^  than 
ordinary,  and  where  no  fraud  is  used^  at«  estfmptad 
from  tithes  by  the  general  rule  of  the  comnkon  liur, 
without  the  aid  of  any  custom  or  prescription^  Mid  (y) 
if  the  parishioners  without  fraud,  before  shearing 
time,  cut  off  the  ^Krty  locks,  called  the  biUing  of 
Hheep,  of  this  no  tithe  shall  be  paid ;  According  to 
two  cases,  in  one  of  which,  however,  it  was  suitnitod, 
as  a  consideration  for  the  exemption,  that  tiie  ^part^ 
diiiming  it  wound  up  the  tithe  fleeces  fbr  the  pataml.  ■» 

So  if  a  (;t)  tnan  shears  his  sheep  round  their  neoks 
^bout  Michaelmas,  to  preserve  tiiem  and  tbete  flecms 
frtmi  brambles,  and  not  for  the  benefit  of  tlva-wioAI 
so  clipped,  but  fairly  and  without  covin,  no  tithe  is 
due  fthc  stich  di^fHogs,  ot  ncfcldngs ;  though  here 
too^  accofditig  to  (a)  another  report  of  what  iip|mdN» 
to  be  the  same  case,  it  was  judged  neeessdry  to  mxf^ 
pent  tiie  discharge  by  ^  suggestion,  tiist  tbe  );Muisb^ 
ibiters  used  to  whid  up  the  other  fle«ces*at  tkeiff  own 
elnu^e. 

If  (i)  sheep  die  bfth^^dl^  or  other  dkease,  or  if  f  197  ] 
the  owner  kills  them  for  domestic  coniuknption  or  J^J'^f^'J^ 
sale,  ^till  titiie  is  due  $  hot  indeed  of  tiie  skins,  hot  thatdie»orare 
fcemg  of  annual  renewal ;  but  for  the  wool  of  such  ^^e^^ef  "^ 
sheep :  though  (c)  if  they  die  after  being  6hom»  and 


(s)  2  hat.  S62.   God.  Rep.  Can.  462.  Wood,  Inst.  L.  EngL  173. 

Of)  1  R*  A.  646.   Degge»  p.  ii.  c.  6. 

(2)  1R.A.645.    Degge,  p.  u.  c.  6. 

ifl)  9ul.  242,  3.  Fbs8  v.  Vtarket,  odled  in  R.  A.  Joyse  v,  Paricer, 
B.  IL  M.  14  J.  1. 

{h)  Begge,  p.  ii.  c«  6.  1  R.  A.  646.  See  Latch.  254.  Atfon;  but 
see  Cecin  V.  Soott,  littl.  31 . 

(c)  Wau.  C.  L,  667.   F.  N.  B.  M8. 


bdbre  the  Eaiter  foUowing^  it  is  said  the  wool  k  not 
titfaable,  unless  the  parson  can  prescribe  to  have 
it  But  tithes  are  payable  for  sheep  broiigbt  ia 
after  shearings  and  wintered  and  sold^  or  kilM 
undiom.  (df) 

Wool  of  Wool  (e)  of  lambs  is  ttthable,  though  tithe  has 

lambs  titli-     i^^ea  rendered  of  lambs  in  their  wool  two  ni4Hiths 

w>io»  HkOttgh 

litlM  has  been  onlj  before,  for  it  is  a  new  increase.  (/)  And  as 
n^of them  j^jjj^  remarks,  where  a  modus  is  pud  for  a  tithe 
medtM.  hunb,  and  Ihe  other  nine  Iambs  are  shorn,  tithes  diall 

be  paid  of  their  wool,  those  of  wool  and  lambs  being 
different  species  of  tithes,  and  consequently  a  modus 
for  lambs  b^ng  no  satisfaction  for  the^  tithe  of  wooL 

r 

Where  lere-       It  IS  laid  down  by  (g)  Degge,  who  extracts  the 

tSL'lK&k  ^'^^^''"*®  ^^®"*  (*)  Lyndwood,  that  if  the  sheep  of 
e?eiT  owner '  seveial  proprietors  depasture  together  in  one  flock^ 
^^^2^^      or  under  one  sh^erd,  yet  this  shall  be  no  reason 

for  thmr  beuig  tithed  together,  for  every  owner  shall 
pay  tithe  of  his  individual  sheep  separately ;  but  if 
the  head  of  a  family  keeps  his  flock  mixt  with  the 
iheep  of  his  children,  ^'  m  potesUUe  patris  existentes, — 
^*  tunc  de  ta&hu  debet  sohi  dpdana  tanquam  de  bonis 
^  ipehis  patris**  This  latter  case  seems  to  be  mer^y 
that  of  a  father  acting  imder  the  authority  of  natural 
guardifui  to  his  children.  - 

Some  (i)  writers  assert  that  the  tithe  of  wool  ia  to 

(d)  Smith  o.  Johnson.    Gwitt.  606. 

(e)  1  R.  A.  643.  Wats.  C.  U  566.  Banb.  «0.  CMII.  «C9. 
BiOcer  e.  Sweet,  3  Burn,  EccL  L.  474.  Gwill.  826.  Cufdbeir  r. 
Jirtiwaras. 

(/)  Ihid.  (g)  P.  ii.  c.  6.  {h)  f^^  IML 

(i)  God.  Rep.  G«i.  462.    Wets.  C.  L.  566. 


>    Iv 


^atjthg  e^ep  ^^^ia  the  parish,  a^  tly^l^  slvtUMV*  is  to  be  paid 
SJ?%.  JPP.^f^^  P^  woolp.^fighty,  of  fprpy  abeejp^  in  1]^  ?^  ^®  ^^^' 
g|rifiji^whqle  year;   ft)ur,  pounds  of  wflftl,  if  ||M|[  j)ro])Srtional- 
were  therc^  only  half  the  year ;  two  pouo49»  .if  ;tlwtjf  h  ^^^ 
were  thieve  only  three  months ;    and  a  tenth  of  a  sheep  are  m 
ty^lf^h^part  of  the  wool,  if  they  lay  and  fed  aalngle  ^®  Pf,"?^  . 
nionth  in  tiap  p^isl^ :  ./or  (J)  nq  qpace  i^.tiope.  lea|      < 
tj^ag  tjtirty^ys^suficeasively,  and  not  by  iptejTO|ifynn»  /.^  ; 

is  jCo  be  t^en  into  the  computation  for.  tigii^  diMVlMI 

'^M!^^.?:N^1Y^.°:^^^^  rectoors.  But  (it).|kuiniQn 
the  cQUtmy  ibitefL  that  it  is  now  clparly.^ol^^tlvit 
thf  t||:^^  bpth|  of  Y^ool  and  lambs  shall .^e  |^d  wbftflP 
the  sbi^  ai^  ^\to^f  and  where  the  Uaikfit  ftljl^  tb^it.iti 
provided  they  be  removed  thither  without  fraud,  and 
there  b^e  no  equitable  claim, to  any  part  pf  (he  taffies 
i^  t^e  parish  from  whfncei  they^caane ;.  Thftt  tkoM 

ti^e^  ;^Q  ixf.  no  wi^<ta  ^bd^difid<»d»:  J>Mt.  ti^et^Mt 
are  to^b^^paid  whwe,t^y  Jamb,  oif^^jfiisbfl^ 
agistment  tith^  foe  liieq).  ia  ^very.par^h  w^^e  thi^ 
baye  been  d^p^wt^redr.  l^s  .tsj^f^^t^ore.  t|»]}^iaita^ 
cattle  ji^di^g  no  o^^  }fejOi^p^  HtmP  t^^-Wf^ffiVki 
aQd.U^  na  r^pM^d  is  had  tatbe(Ufl|jjiie^iQff,i  vh^tbtfr 
they  hav^  <  or  nat,  continued  forlafSitban  «a  mMtb'; 
for,  tl^i^re  is  ^e.  ^ame  e^iiy  that  til^eg  s1mi44  bi&F^^ 
for  onc^  day  a&  foo^  thirty.  But  the  aam^  author  adsulf 
that  if  the  removal  of  the  sheep  was  unneces3ary»  add 
oidy  a  little  before  shearing,  or  lambing  time,  this 
may  a^pun^  to  fraud }  and  if  it  ^ppews  in  that  light, 
tidies  shall  be  paid  in  the  parish  from  which  they 
^  were  thus  fraudulently  removed*  AU  those. positians 
jIMNin  fta  be.  jQonMt)  though^  cosfenury  to  thfe  writer^s 


.A»f.  f 


-^'     ^'  (*)  3  EC«1,  L.  472,  .  .     ,„ 

N 


I   ( 


djuctipaof  many,  inrtaaces  of  the  custom  co^  notl 
r  xei   jb^^¥peat«di  thatth^eisagreatdiffcirenceb^t^ep^^^^ 
rx  b  lormo  ,a  faiU  ^^ubtmcitia^  of  tithe6j  and  a  bill  to.,f  stabhVh 
^dic'^Virn^^  ^^t  set  oi^t  Iv^  tithe  W,a^ 

.    riij  jti  1.1  ^^y  tl^^  i«  bpjrthensQme  to  hinwelf  without  a  custom*, 
^.T%y]^'!j  A^ccttdin^   the  plaintiff  prevailed  in  obtaining  a' 
d^iy;^^  foi:  auacoiunt. of  those  titheg,  without  the 
ha^afd,  an4  iAcpQvenienca  of  jeferring  the  existence 
of ;  the  cvsjtom*  to  a  juiy.  •  . 

*,  **  ...  ♦f,>,.     V* 

Must  to  Mt     '  Jt  may  jbe  recollected  from  what  h^  been  statedjr 
^^  tl^it  this  iqpacies  of  mixt  tithes  is  requ^ed  to  be  set 

out  by  the  common  law»  as  it  ia  enforced  by  the  (x} 
fitatute  of  £dward  VL  in  regard  to  all  titheg  of  the 
pirediajl  ikind,^     The.  common  law  method  then  of 
Comwootlte^Jti^iung  thus  laid  down  (a) :   <<That  if  there  is 

SSdn/^ik    ^''"^  particular  eustom  or  us^ge,  the  parishionef  is 
^^      '    ^Kphhgpa  de  Jure  to  ]fffLy  every 'tenth  meal^;  to  milk 
''f  ^e  f  o|wa  at  the  usual  place  of  milking  into  his  own 
^paUs»  an<^,the  parson  is  9bliged  to  fetch  it  away 
£rqi^  the  qulki^g  place  in  his  own  pails  in  a  reascm-* 
a|t>le  ti^o;^  ^  ^d  if  h^  does  qot  fetch  it  away  before 
tif^ne^t  milli^ng-timei  the  parishioner  may  justify 
Hlj^^p.oiirii^  of  the  ipilk  upon  the  ground^  because 
^  he  tiien  has  occasion  for  his  own  pails.'^(&)    And 
it  was  alleged  to  have  been  determined  by  the  whole 
co\irt,  that  the  milk  ought  imt  to  be  carried  eitberto 
titedBliunahr  poMh^  •or  to  the-  pafsop's  house^  but  that 
it'Otigfit'  to  be  fetched  by  thei  panon.    On  this  last 
point,  a?  on  other  branchefi  of  tithe  law;  mud)  un- 
^^0(fVAtjj^^  fluctuatkp  c^.ppimon  have  ibrinerly 
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(x)  2  &  3  E.  VI.  c,  13.     '         (a)  Bunb-  73*  |Mf<f  «.  QDifef^ 
(W  S^ Htttcbiiui r.  FuU.  GwUl.  1202,,    ''^     '    "       "' 


M     \ 


GiiAP?Wr*TWng-*  Tii&ihh  o/Coninum  Itight,  S^.  1S6 

eaKer^s\'^e;*ytKoagh"%^      mtotfoneff  *W'^tH^  M,^^^^ 
die  fearbns  of  the' Exchequer  being^cHvfdicFiii  opiiHiai  ^mUk  is  titb- 


decreed  thai^  the  defehdanii  for  the  fbtuffe'^shdolcl 
bringor seiid  his  tithe  milk  to  the  chiircft  J)6r^hV to^^ 
the  end  that  the  plaintiff,  or  his'ageht,'  or  servahti  * 
might  receive  the  same  without  cost     Several  years 
after  this  solemn  decision,  we  find  (rf)  the  jiii^As'of 
the  Common  Heas  declaring  that  of  common  right ' 
tithe  ot  milk  is  payable  at  the  parsonage  dr  vicarage  ' 
house/   Yet  notwithstanding  these  authorities,  the1>iitiKm 


law  seems' how  clearly  settled  otherwise,     ^o  <!his  ff^^**^ 
effect  is  a  case  (e)  of  laier  date  than  the  tw6  cases  Wwl  for  k. 
just  cited/  Where  the  answer  stated/  that  the  plaintii!^** 
the  rector,  having  declared  he* would  hot  send  for,  6r 


it' not  heihg*  usual  or  customary  f\>r  tHe'  pai^shioners' 
of  that  parish  to  carry  their  tithe  milk  hotne^td  the* 
rector,  and'  the  courf,    oh  the  a!uthority*  \f^\6VK 
determination  above  referred  to, '  decTared ''  that  mt 


*      « 


/c)  GfoIL  527.    l^odd  r.  i;iigletoD.     Th/e  bill  s^ted  that  the ' 
defenaaht,  under  the  colour  of  some  words  In  a  decretal  order  iti  a 
fbrrxVei'  ckus^  between  bimsdf  as  plaintiff,  ahd  otbdr 'pieiiJDtii  fdhabi^  f 
taACB  of  the  saiti^  pariah  defevdanls,  the  now  drf^^dW  had  notset^r^ 
or  carried  the  savfe  every  tenth  day  or  meal^  as  he, ought  to  have  done,^ 
according  to  the  ctuiom  of  the  parish.     These  words  were  ''that  the  ' 
««  defend^£^hall>y  to  the^laintttf  tithe  mift'in  ldA8^aIl'ifa^>^S:) 
**  round,  the  said  pliuntiff  or  his  tithe  gatherer  making  a  demand  6( 
**  the  sfine  at  the  respective  habitations  oflhe  said  defendants,^ 

(dj  rLordiUyto.l29r*ScoIes'v.Lowther,    *    ^     '      <^"      i 

(e)  GwilL826.    Carthew  t.  Edwards.  "'^  '^'  *  > 

(/)  Bonb.  73;   Dodson  v.  Qihren 


/ 


defendaxU;  ought  to  oave  milked  the  tenth  meal  of 
his  cows  in  vessels  of  his  own  at  the  place,  and  in  th« 
nipper  he  n^lked  the  other  nhie  meals ;  and  tl^at 
the  plaintiff  ought  to  have  fetched  it  away  in  his  qwq 
vessels.  And  in  a  judicial  argufnent  on  a  still  more 
£  ISS  3  ^!?^^^  occasion^  the  Chief  Baron  cites,  and  seems 
tp  give  his  sanction  to  la  prior  adjudication,  (^) 
according  to  which  it  was  holden^  that  of  common 
right,  and  without  a  custom,  the  vicar  pught  to  fetch 
llie  tithe  milk. 

Tenth  meal  This  mode  of  detero^ining  the  tithe  of  milk^  ? vn^ty 
^^  ^orn^  ^V  ^^  tepth  meal^  appe^s  to  be  established  bv  a 
iDg  8,  and  ,  series  of  authorities,  in  (A)  one  of  which  it  is  added, 
every  tenth     ^^  « j^  ^jj  £ases  where  you  do  not  make  out  some 

evemnga  i—         .  /        ^    .        ,   .  *     .^ 

mea!.  ^.*  custom,  y  ou  must  pay  according  to  the  canon/'  And 

tbe  .mining  (J)  has  been  in  a  decretal  order  studiously 
explained  to  prevent  possibility  of  doubt>  in  the  fol- 
lowing words :  *^  The  defend^int'^  whole  tenth  meal's 
/.^milk  every  tenth  mornings  aiid  his  whole  tenth 
<«  meal's  milk  every /en£&  evening/'  Yet  the  same 
subject  ailerwards  imderwent  much  discussion  in  (y) 
a  i;ause  comprising  various  matters,  but  in  which 
the  mapner.  of  tithing  milk  was  considered  as  the 
principal  and  most  interesting  question.  The  de- 
fendants* the  parishioners,  professed  to  have  duly  set 
,  out  to  the  plaintiff  t^e  rector,  for  hLs  tithe,  every  Jffik 
^mne^mQdh  which  tl»ey  sfii4  w^w.^.t^^tb.meaj,  to 


.(g)  B^^  V  _^^,-, ,-_ -^^  . , ^, , 

{h)  Bi^nb.'  20.  Gwill.,618.  Bate  p.  gpraUiijg.  llie  defeaduxt 
had  aet.oi^tthe  t&nth  Qf  e^  miealy  which  wi^  qlea^ly  wrqpg^  there- 
fore he  wa8;deQr^e4  to  acoouot  ,GwiU.  11 14. 

(0  GwilL529.  inDpdd]D.Iiig}etDn.  See  Qwi]].  11^12, 3, 4.  II 18. 
T.  Raym.  277.  S.  C. 

(i)  Gwill  1101-1120.   Bo^4  tt^ldmhrick. 
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tbe  {Nurson  was  eotitled.  T^  plgintifl^  on  tbe 
other  hand^  contended^  that  th^  teath  nv^'s  milk 
ppc^dy  iDchtded  the  two  successive  xfteals  of  th$ 
tenth  day,  and  0£  that  opinion  was  the  court  oi  £x«  C  l^^  1 
chequer ;  axui  .after  citing  (Jk)  munerous  x:ases  on  the 
subject  (/)  accordingly  declared  the  plaintiff  entitXed 
to  the  tenth  morning's  meal  of  xmUc^  and  the  tentli 
evening's  meal  of  anilk,  and  ordeited  ihe  defendant  tp  * 
account  for  th^  same  with  costs.  Fropi  this  part.pf 
the  decree  theire  was  an  appeal  to  the  House  of  X^^qdsit 
where,  amoqg  the  fiiated  reasons  on  the  part  of  t!^ 
appellant^  it  was  ujcged^  that  the  m^de  of  tithjx\g 
established  by  such  decree  in  giving  to  the  jesponden}* 
the  whole  meal  of  every  tenth  morning,  and  every 
tenth  eveniqg,  was  giving  hin^  instead  of  the  ten^h 
meal,  the  nineteenth  and  twentieth  ,meals,  hetwe^ 
which  there  ^ias  no  more  connectioQ  than  betweep 
the  first  and  twentieth,  and  di«t  to  deprive  the  jfartDegrs 
of  the  whole  milk  of  every  tenth  day,  would  subject 
them  to  great  hardsh^  and  inconvenience.  Among 
the  reasons,  <m  the  other  .^ide,  the  suggestion  of  ip« 
ooarenience  was  sifted  in  detail^  and  such  detriment 
shewn  to  be  inconsiderably  though  that  oitght  noft  tp 
outweigh  tbe  justice  of  the  case;  that  the  tenth 
meal,  and  the  tenth  day  have  been,  and  ought  to  be 
considered  as  expsessive  of  one  and  the  same  idea ; 
and  the  tenth  of  the  moniing's  milkingfl^  ai!l4  thie 
tenth  of  the  evmipg's  milkings,  haive  conjunctlgr  Jbeen 

(k)  But  not  what  is  sud  respecting  tithe  milk  in  Scoles  o*  Low- 
Aer,  Ld.  Aaym.  129,  nor  this  part  of  iBrsUne  o.  Raflle.    fiML 

Ml. 

,(0  Premisiog,  however^  th»t  it  was  by  accident  it  happened  to  be 
the  whole  milk  of  the  day,  namely,  if  the  cows  had  been  begun  to  be 
milked  in  the  evening,  instead  of  the  morning,  then  the  tithe  milk 
would  have  beea  due  in  tbe  eveningy  and  i^the-ia«n)ii)g'9f  lbs  suc^ 
eeedingday,   GwiU.  1115. 
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Mode  of  A  (jx)  custom  that  where  the  pirishioDer  triis  ten 

Serel^I^l^  lanabs,  the  tenth  {y)  is  due  to  the  rectbr^on  St. 
bumberthan,  MarVMay^  if  Dine,  the  sector  to  have  one,  and  pay 

the  parishioner  a  halfpenny  ^  Jf  eight,  to  have  one^ 
•  and  pay  the  parishioner  a  penny ;   and  witen  eeven 
:  lambs,  the  rector  to  have  one,  and  pay  the  parish* 
ioner  one  penny  halfpenny ;  and  that  for  a  less  num- 
ber the  rector  is  to  have  no  lamb,  but  is  only  to  have 
a  hali^enny  paid  him  for  each  lamb  under  seven,  has 
been  established  as  a  good  custom,  notwithstanding 
it  was  oligected,  that  by  the  case  of  Meignolds  agahut 
.  Vincentj  a  payment  on  St.  Mark's^y  was  adjudged 
void;  but  {z)  the  original  reporter  remarks,  it  was 
proved  in  this  cause,  that  the  parson  had  a  benefit, 
for  when  there  were  ten  lambs,  after  the  parishioner 
liad  taken  two,  the  rector  was  to  choose  his  one. 
.  ^Bum  observes  (a)  that  custom  has.established  in  most 
places,  tjiat  the  parson  shall  have  half  the  value  of  a 
Jamb,  if  there  are  five  lambs  y  an  entire  kunb  if  there 
r  143  1    ^^  ^^  >   ^^d  ^^  receive  or  pay  proportionally  for 
the  numbers  under  five  or  above  six  ;   but  4^  gtne* 
xality  at  feast  of.  sueh  custom,  so  far  as  it  relates  to 
l^e  parson's  iiaving  a  lamb  in  kind  out  of  any  num- 
ber under  ten,  seems  contradicted  by  a  (£)  case  in 
'  the  Exchequer,  in  which  it  was  decreed,  that  where 
..there  we  above  or  under  ten  calves,^  lambs,  fogs^  and 

(ar)  Bunb.  307.    Grwill.  711.    Brinklow  v.  EdmiuMb* 
(y)  Bunb.  133.     One  of  the  cases  Just  citedi  10  wluch.|i  custom 
.  «of  tkhiog  Uuubs  0»  St.  Jfoika-day  wns  adjudgi^  biul  by  tto  qoiirt* 
(z)  Bunb.  308. 

(a)  3  £ccl.  L.  444, 5. 471 .  It  stands  there  V  uiifier  five  and  ajbovt 
six,**  but  the  rector's  largest  payment  would  be  at  six.  See  Gibb  1^. 
Gobdmao,  Bunb.  328.     Gwill.735. 

(b)  Bunb.  198.    Gwili.  661 .    Egerton  v.  SUll.    Degge,  p.  ii.  c.  6. 
'  25 1 .  2  R.  A.  308.    See  Latch.  254.  Anon.   Th^  two  last  boojis  relate 

to  tithing  calves,  in  which  the  8$une  rule  prevails  of  denying  tho 
•parson  this  election. 
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the  hke,  the  tithe  of  the  odd  number  above  or  under 
ten,  shall  be  paid  according  to  the  value,  and  not 
be  carried  over  to  the  next  yean  It  may  be  pre- 
sumed by  the  last  expressions,  that  the  canon  was  in 
contemplation^  which  gives  the  rector  his  electioo^ 
either  to  receive  a  pecuniary  payment  for  the  odd 
number,  or  to  let  his  tithe  run  on  till  a  lamb  or  a 
calt*  should  be  due  in  the  ensuing  year.  The  com- 
mon law  refuses  him  such  power  of  election,  because 
tithes  must  be  paid  annually :  where,  however,  there 
is  an  odd  number  of  lambs^  the  tithe  of  which  is  to 
be  accounted  for,  and  no  express  modus  particularly 
specifies  the  sums  to  be  paid,  I  suppose  they  must  be 
regulated  according  to  the  present  value  of  money^ 
For  if  there  (c)  exist  a  prescriptive  usag^,  or  modus 
tf  paj/ing  a  halfifemy  for  every  lamb  sold'btfore 
Moy-day  mthfrnt  any  other  tithe  for  them,  and  the 
parishioner  one  day  only  before  May  sells  all  his  ^ 
lambs,  this  appears  to  be  construed  fraudulent,  as  an 
undue  and  immoderate  abuse  of  the  custom,  and  he 
^hall  not  be  discharged  by  such  custcMn  from  paying 
the  value  of  the  tithe*  Some  doubt  may,  however, 
..be  entertained  of  the  soundness  of  this  last  doctrine; 
t>ut  the  mention  of  it  marks  at  least  the  distinction  be^ 
twcen  prescriptiue  paymeniSp  and  what  is  meant  hjf  tks 
.  v(^,  syr  modem  prkes  qf  articles  on  sale. 

r  .  •  • 

It  is  obvious^  that  what  has  been  said  of  lambs  is  Calres. 
generally  ap^plicable  to  the  other  young  animals  enu-    L  ^'^'^  J 
merated.   Thus»  (d)  a  single  ca^hath  been  adjudged 
tithabl^  and  the  defendants  seeking  to  oblige  the 
vicar  to  accept  a  shoulder  of -each  calf  in  lieu  of*  his 

(c)  1  R.  A.  652.   Wood  Inst  L.  ijii^.  169/ 
Id)  GwilL  541.    Kenyon  tu  WmC 

N4 
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demand,  without  the  warrant  of  any  custom  for  that 
purpose,  the  court,*  upon  debate  of  the  matter,  was 
of  opinion,  that  the  tenth  part  qf  the  value  qfthe  caffi 
wlien  taken  from  the  cow  to  be  sold  or  kiUed^  ought 
to  be  paidjbr  the  tithe  qfit;  which  (e)  value  in  case 
of  sale  is  it  seems  to  be  ascertained  by  the  actuai 
price. 

ft 

Customs  03  to      A  prescription  to  pay  a  certain  sum  of  money  for 
caWes.  g^^  ^^^g  having  calves,  another  sum  for  six  cows 

having  calves,  another  sum  for  ten  cows  having 
calves,  in  satisfaction  of  all  the  tithes  of  cows  and 
calves,  was  adjudged  void,  because  it  alleged  no 
payment  for  any  intermediate  number  of  cows  be- 
tween six  and  ten,  or  when  the  number  exceeded 
ten.  (y*)  So  a  modus  of  6s.  8rf.  for  one  calf  in  ten, 
without  sapng,  and  so  in  proportion  if  there  be  a 
less  number  than  ten,  was  held  bad.  (g) 

Colts.  CoUs  (h)  are  tithable  in  the  same  manner  as  calves^ 

^  and  so  are  kids,  (t) 

Pigs-  As  to  (^k)  Pigs,  such  custom  was  established  as  a 

*  good  local  custom  in  regard  to  them,  as  I  have  be- 
fore mentioned  to  have  been  established  respecting 
lambs,  where  a  parishioner  has  ten,  and  regulating 
the  sums  to  be  respectively  paid,  or  received,  when 
they  fall  short  of  that  number.  The  court  (I)  hath 
abo  ordered  a  defendant  to  pay  a  modus,  or  certam 

(e)  IR.A.  648. 

(/)  Bforfaa  v.  Briggs,  2  Lutw.  1037.    CTwill.  561. 

(g)  Gilb.  V.  Goodman,  Bunb.  328.    GwiO.  735. 

(h)  Gibs.  678.    Wood  Inst.  L.  Engl.  167.  (t)  Wodd,  169. 

(k)  Bunb.  307.    Gwill.  711.    Brinklbw  r.  Sdmunds. 

(/)GwiU.607.    Wright «,  Bldcrton. 
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jrearlf  sum  of  twenty-pence,  for  every  Mw  that  had 
pigs^  which  are  at  any  time  kqpt  by  the  plaintiff  in 
the  vicar's  parish,  although  such  sows,  fiurowed  in 
another  parish ;  but  this  was  in  a  case  before  noted 
as  requiring  exfdanation,  and  not  so  fully  and  particu- 
larly stated  as  to  be  easily  understood,  {supra^  IS7.) 

•  *      ■ 

A  custom^  that  every  occupier  of  lands  within  the  custom  as^ 
parish  having  isxy  pigs  fiurrowed  within  the  same  to  PV* 
the  number  of  seven  and  upwards^  and  not  exceed- 
ing ten  in  number,  shall  pay  to  the  tithe-owner  one 
of  such  pigs  in  lieu  of  such  number  of  [ngs  for  that 
year,  and  that  such  occupier  shall  not  render  any 
satisfaction  in  respect  to  the  tithes  of  pigs  bring 
qpder  seven  in  number  in  any  one  year,  was  hdd 
gpod ;  though  it  was  objected,  that  this  was  an  un- 
ontain  recompence  for  a  certain  duly,  for  that  if  the 
number  of  pigs  was  under  seven  it  gave  nothing  $  if 
above  the  number  of  seven  and  not  exceeding  ten, 
it  gave  one ;  whether  Uierefore  the  parson  was  to 
have  any  thing  at  all,  was  altogether  contkigent :  that 
both  by  1he  common  law  and  canon  law  the  parson  ^ 
is  in  such  a  case  entitled  to  a  rate^titfae,  the  Canon 
law  giving  a  money  pa^nient  fbr^any  number  undet 
six,  and  for  all  above  that  number'  and  under  ten 
giving  him. one,  he  returning  to  the  parishioner  a 
proportionate  sum  for  the  number  it  may  fall  short 
of  ten ;  that  the  common  law  gives  a  money  pay- 
ment for  any  number  under  ten :  but  the  court  cb<^ 
served,  that  the  objection  to  this  modus  would  have 
been  strong  had  the  subject  been  divjpble,  but  as 
the  case  stood  there  was  nothing  in  reaaon  i^nst  it, 
for  it  would  be  beneficial  to  the  parson  the  aoimAl 
being  very  prolific,  [m)  -       ' 

(0i)  Ifuitell  V.  E^ikKi  GwilL  \Wii 
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Period  of  XMtIy>  M  to  thase  youBg  animate  in  geneml^  it  ia(it) 

I^^ST^  held,  that  the  regular  period  of  titiung  them  aU^ 
when  they  ig  when  they  are  ao  old  that  they  may  be  weaned, 
en^iLhtobe  <^  ^^^  without  the  dafld,  unless  the  custom  of  the 
weaned        place  con&ie  the  psyment  to  any  certain  tsmeb  or 

age*  Such  custom,  however,  must  not  be  unreaacm- 
able ;  and  in  respect  to  the  observation  of  the  court 
in  two  cases  before  referred  to,  as  to  what  is  the 
prcqpier  time,  it  v^  when  the  owner  weans  his  own 
Iambs }  Burn  (o)  ex|daws  and  justifies  the  mutual 
faimesB  of  it,  by  saying,  ''  it  is  not  supposable>  that 
^  the  owner  will  wean  hia  lambs  sooner^  or  keq» 
^  them  with  the  ewes  longer  than  they  are  fit  to  h^ 
<*  weaned,  the  former  being  a  prgudiee  to  the  lamb, 
«•  and  the  latter  to  the  ewe/'  (1) 

Yount;  of  XL  The  next  tithshle  articles  ckf  the  mixt  kind-to 
uuneX^.    he  noticed  are  the  yxnmg  qffoultry  antHameJ&iDb^ 

He^  geese,  AU  (jp)  tame  and  domestic  fowls,  as  hen%  (f) 
n^t  ei^er  geeae»  and  docks^  ai>e  subject  to  the  payment  of 
out  of  the  tithes^  either  by  the  tenth  of  their  young,  or  of 
but'^not  tikw  eggs ;  but  not  of  both,  for  where  the  young 
M0  tithed,  the  €ggs  shall  not  be  so  teo^  nor^coit- 
iiHr^o  7  and  whether  the  payment  shall  be  satisfied 
piit  of  the  number .  of  the  young,  or  the  nunjj^er  df 


>  '  <4)  Degge^  f.ii.  cIL    Wsu.  CL»605.  eiqp.504    See  Iscob's 

^f^w  Diet..  Tithes  Calves. 
.   (o)  3  Ecd.  L.  442.  * 

Q>)  Degge,  p.  iL  c  2.    Wats.  C.  L.  457. 

^'  Iq)  Aeoordilig  to  Lynd.  193s  note  (u)  **  tit  entMi  Uma  wkut^  tri  Wc 
^  ikmkfpritm  omirisii.  et  p^pmo,*'  .  Tidm  of  the  quiBf  sod  fts- 
tbers  of  eeese.woi^ld  in  some  par^  be  of  coontf^raUs  value.  > 

<1)  [Vide  DOte^  <mi$,  p.  141 .] 
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ttie  6gg8,  depends  upon  the  custom  of  each  place  in 
(MMiciiian  •  Swsins  (r)  aoe  for  thJ0  {iurpose  enume-  Swans. 
Mted  among  tame  fowls,  and  as  tithable  by  the  com- 
4iion  law,  and  no  controirersy  appears  on  the  sidbjeot. 
But  with  regard  to  turkeys,  mei^tioned  as  tithatxje  by  Turkeys, 
the  same  writer,  a  doubt  (s)  has  been  entertained, 
whether  they  did  not  fall  under  the  description  of     L  ^^  J 
such  birds  as  sre^^rm  nmturiBSf  which  would,  exempt 
•them  from  tithes  without  a  special  custom  rendering 
them  liaUe»    This  matter,  <ho«!ever,  is  bow  settled ; 
&r  in  a  (4)  cause  in  Ohancery^  in  which  tithes  of  them 
were  demanded,  the  Master  of  the  BoUs  declared, 
that  he  could  'not  see  bait  that  turkeys  were  bii^ds,  as 
tame  as  bens,  pr  other  potditiy,  and  ther^bre  must 
pay  tithes .;  but  he  admitted,  that  if  tithes  wef!e  oice 
paid  of  the  eggs,  theie  could  be  no  demand  ifiade  a 
second  time  in  rei^iect  of  the  chickens  hatched  after- 
wards.   And  in  another  (u)  suit  in  the  Exchequer 
it  was  adjudged,  that  no  modus  could  extend  to 
^turkeys,   because  they  aw  in  respeiot  to  .tune  of 
modern  introduction  in^to  fingland ;  :bixt  as  toJbkds 
reaUy  and  essentiaUy  JenB  naiunte^  as  Qv)  pheaaaxitis,  Pbeannu, 
(see  Mpra,  95,)  and  paetrcdges,  if  a  matiilmqis  them  EJaS?^ 
for  breeding  in  aa  enoksed  spot;  and  dips  tlieir  ^{ydcs  not 
wings,  still  th^  shall  ftsy  no  tithes^  Idbeugh  \n  one 
caiscf  they  ara  expressly  |;ermed  tame  pheasants  and 
partridges ;  white  in  another,  they,  are  saiid  not  to 
bereckimed^  and  thatt  they  wudd  fly  awiay.  if  Idbeir 

•  .'.■,' 

Jj)  Lyni  \^.  ikQte  (u). 

(#)  Wood,  Inst.  L.  Eng.  172.  Mo.  599.  Hugton  c.  Prince.  Wats. 
C.  L.  457. 

(0  2  Wms:  462.    GWilL  676.    Cvleto»r.  Brightim|L 

(«)Banb.3e7.   CKfill.  711.   Biinkloir  «.  Edmumk. 

(v)  Mo.  599.  Hugton  r.  Prince.  1 IL  A.  63&  Wiii^  C  L.  457. 
See  Degge^  p.  ii.  c.  8, 
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wings  were  not  dipped;  tiie  point  seeow  to  have 
been  decided  on  their  originally  wild  and  roving 
disposition.  For  the  same  reason  tithes  ao  not 
payable  for  a  decoy  of  wild  ducks,  or  for  ducka 
of  that  description,  or  other  wild  fowl  taken  in  a 
decoy,  (w) 

Effflu  CU8-  ^^^*  ^^^  ^^^  species  of  tithaUe  objects  falliog^ 
5pms  respect-  under  the  denomination  of  mixt  tithes  are  eggs.  In 
"^'  respect  to  which  it  is  to  be  observed,  that  three  ixy 

eggs  for  every  cock  and  drake,  payable  on  Wednes- 
day before  Easter,  and  for  every  hen,  and  duck 
respectively,  three .  e^s,  ia  lieu  of  tithe  eggs,  and 
chickens  and  ducks  hatched  in  the  parish,  has  been 
1^  147 !]    established  a  good  modus,  or  custom,  (y) .  It  hath 
also  been  adjudged  to  be  a  good  modus  to  pay  thirty 
eggs  in  Lent  for  all  tithes  of  eggs.  .  To  thQ  lattt^  of. 
these  Gibson  {z)  objects,  that  it  seema  iQcopsisteiit 
with  the  principle  of  law  that  every  idodoa  oughlfelo 
be  somewhat,  as  to  kind»  different  from  the  thing 
which  is  due;  (i^^  199,)  but  Lord  Chief  Justice 
Holt  (a)  vindicated  the  determination  by  observing, 
that  the  custom  binds  the  parishioner  to  the  payment 
of  so  many  eggs  at  that  time,  and  whether  he  have 
hens,  or  not,  he  is  obliged  to  make  it ;  so  that  he 
may  be  forced  to  buy  eggs  to  pay  the  parson,  and 
that  makes  it  a  good  custom;  but  if  the.  custom 
were,  .that  he  should  pay  thirty  ^ggsof  his  own 
hens,  it  would  be  invalid.    Eggs  of  tame  ducka 
kept  for-  the  service  of  a  decoy  of  wild  fowl  are 

» 

(to)  Camdl  V.  Waid.    GwOL  531. 
(ar)  Bunb.  307.    Gwill,  711.  .  Briaklow^.  Edmunds. 
(y)  \  R,  A.  648.  (z)  Cod.  679. 

(a)  Ld.  Raym.  360,  in  Hill  o.  Vatix. 
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lands  in  the  parish  in  his  occupation^  and  also  of  the 
agtstment-tithe,  is  good,  (g)  (I)  In  like  manner  a 
custom  for  every  person  resident,  and  occupying 
kmds  within  the  parish,  to  pay  three^pence  for  every 
sheep  sold,  or  sent  out  of  the  parish  after  old  Candle- 
mas-day, and  before  shearing  time,  in  lieu  of  the 
tithes  payable  in  respect  of  such  sheep,  is  valid,  (h) 

Certainty  being  thus  essential  to  the  validity  of  Particulvity 

requiredinthe 

ig)  Bennett  v.  Read,  GwiU.  1272.  (k)  Ibid.  aUegalion  of 

a  modus  in 


(1)  [Both  Sir  W.  Grant,  in  the  case  of  Bladchum  o.  Jepson* 
]  7  Ves.  476,  and  the  present  Lord  C.  B.,  in  Williamson  v.  Lord  Lonfrf 
dale,  5  Price,  25,  have  considered  this  case  as  irreconcileable  with 
the  determination  in  Travis  v.  Oxton,  cited  antet  p.      And  accord- 
ingly the  former  of  those  learned  persons  in  the  case  before  him, 
which  was  a  modus  of  one  peqny  in  lieu  of  the  tithes  of  all  hay  of 
every  inhabitant  or  occupier  having  any  land  producing  hay,  felt  sq 
much  doubt  that  he  declined  deciding  the  question  of  law,  till  after 
the  determination  of  the  question  of  faeu    Lord  C.  J.  Eyre,  who 
delivered  the  judgment  of  Uie  court  in  both  those  oases,  has  indeed 
pointed  out  wha^  he  considered  a  v^ry  marked  distinction  between 
them :  it  will,  hoM^^ver,  hardly  be  considered,  as  satisfactory.   Accord- 
ingly the  Lord  C.  B.  in  the  above  notioed  case  of  WSliamson  v. 
Lord  Lonsdale,  adopted  the  doctrine  lud  down  in  Travis  v.  Oxton, 
and  decided  against  the  modus,  although  the  terms  of  it  certainly 
more  closely  resembled  the  one  in  Bennett  o.  Read.    It  was  a  pay- 
ment of  one  penny,  commonly  called  the  plough  penny,  payable  by 
the  several  occupiers  of  lands  in  tillage,  for  and  in  Ueu  and  sadsfhc- 
tion  of  all  small  predial  tithes.    It  is  unfortunate  that  a  prior  deci- 
sion of  Sir  W.  Grant  escaped  the  notice  of  the  bar  and  the  bench 
on  this  occasion,  as  the  doctrine  r^mi^ns  now  more  unsettle^d  than 
ever.    In  the  case  of  Leyson  v.  Farsons,  18  Ves.  1 73^  thq  defendant 
set  up.  as  thfi  payment  in  lieu  of  tithe  of  all  hay  made  and  carried  in 
and  from  any  lands  in  the  tenure  pf  such  occupier,  be  tl^e  quantity 
.  great  or  small,  as  well  for  tw,o  ox  more  farms  or  tenements  as  for 
one,  the  annual  value  of  on^  penny.      His  Honour  appeared  to 
have  been  dissatisfied  with  the  (listinction  attempted  to  be  drawn 
between  the  cases  of  Travis  if.  Oxton  and  Bennett  v.  Read ;  but  as 
the  ktter  was  the  more  recent  authority,  and  as  there  was  no  dis- 
tinoiion  between  it  and  Uie  ease  before  hinn  he  decided  in  &your  o^ 
the  modus.} 


ft  hill. 
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a  modus,  it  is  requisite  in  a  bill  iii  equity  daiining  to 
establish  such  substitution  for  tithes,  to  state  it  widi 
reasonable   particularity  and    precision.     Thus,   a 
modus  to  pay  a  prany  for  every  ancient  farm  in  a 
parish,  being  a  farm,  and  not  a  parochial  moduA^ 
(supra,  '1S4.  184.)  the  boundaries  and   particular 
quantities  of  land  of  each  £uin,  alleged  to  be  covei^d 
by  such  a  modus,  must  be  stated  (infra,  194.  215.) ; 
for  it  is  essential  that  the  parson  should  be  apprised 
to  what  lands  he  is  to  resort  for  payment  of  the 
modus,  (i)    But  even  in  a  bill  the  court  does  not  re- 
quire a  scrupulous  strictness  in  alleging  a  modus; 
thus  in  a  bill  to  establish  a  modus  for  ancient  orchards, 
it  is  not  necessary  to  set  out  the  quantity  and  bounda^ 
ries  of  the  orchards,  for  that  is  a  very  distinct  case 
from  the  case  of  an  ancient  farm :  the  name  of  an 
orchard  is  in  the  nature  of  a  description,  and  the 
mere  inspection  will  help  to  ascertain  it  (A:)    So, 
although  formerly  it  was  held  that  in  a  bill  to  esta- 
blish a  moduS)  a  day  for  the  payment  of  it  must  be 
expressly  alleged  and  proved  (/) ;  yet,  according  to 
modem  adjudications,  that  is  no  longer  necessary^ 
and  it  is  now  considered  as  too  strict  to  require  the 
proof  of  a  particular  day;  that  to  state  that  the 
modus  is  payable  at  or  about  a  particular  day  is  suf- 
ficient (m)  (1) ;  and  the  court  will  establish  a  modus^ 

(t)  Scott  V.  Allgood,  Gwill.  1369. 

(k)  Ibid.  1371. 

(0  Goddard  v.  Keble,  GwUl.  631.  Bunb.  105.  Goodwbr. 
Wortley,  Gwill.  715.  See  also  Henrice  v.  Dugard,  Gmll.  632.  and 
Gibb  V.  Goodman,  Bunb.  328.    Gwill.  735. 

(m)  Richards  v.  Evans,  Gwill.  802.     1  Ves.  30. 

(1)  [But  in  the  case  of  Roberts  v.  Williams,  12  East,  33,  the  Court 
of  King's  Bench  considered  a  modus  as  void  for  uncertainty,  of 
**  ope  penny  for  every  turkey  laying  eggs,  or  to  every  tenth  egg  laid 
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tamf  (*) ;  as  for  example/  soihe  cusfoms  jprevail  foi* 
the  encouragement  of  marriage,  some  of  habitation. 

■  > 

Ifhere  is  this  important  difference  to  the  rector  Where  tithe 
between  things  tithable  of  common  right,  and  those  ^i^^^"*^ 
titrable  hy  custom  onty^  that  in   demanding  the  tithable  of 
fytmet  his  title  rests  on  the  common  iiH:endment  in  ^™™^e 
his  favoilr^  and  it  is  itacumbeht  on  the  adverse  party  burthen  of 
to  discharge  himself  as  he  can :  Whereas  (c)  he  who  j^J^^on 
sets  up  a  claim  to  tithes  of  articles  Hot  tithable  in  ^e  claimant, 
their  nature,  but  by  custom  merely,  assumes  the 
burthen  of  establishing  such  claim  by  competent 
proof.     I  shall,  therefore,  embrace  this  opportunity 
of  briefly  observing  on  the  evidence  adducible  for 
ifach  |>h>posed  end. 

Not  (rf)  only  actual  payment  of  the  controverted  Evidence  of 
flrtiicles  fai  kindy  T)ut  written,  or  other  testimony  of  a  ^^"■^™: 
tcynporary  composition  in  heu  of  it,  may  avail  ta 
substantiate  the  right ;  for  the  existence  of  such 
codiposition  shews,  thit  tithes  in  kind  must  have 
been  due.    It  seea»  also,  tb«t  (e)  books  of  accbimt,     [  149  ] 
membritnduiM,  cnr  entries  of  any  of  the  present  niii^ 
Cabibenfs  predecessoofs  in  the  benefice,  specifying; 
what  hu  been  recesvBd  m  a  oertam  year  or  years  for 
particttlar  tidies,  will '  be  received  in  evidence  on  hia 
bdialf.    The  (/)  hoAs  likewise  of  a  lessee  ef  a& 

'  (b)  iemm  V.  Read,  GwiU.  1272. 

(c)  Sek  Qwii  840.  in  Walton  v.  IVydn.  Biit  a  defeadtnt  U 
e^iiit^  iettbg  v^  a  ttiodtid  (wliix^  k  a  Bon  «f  pitftial  disehatge)  muit 
bo|y|iiMifalkn«v  WpiutotfaeiMueiaupony^  2Ve8.516.  OwiB^ 
859^  ;,Cbipnan9.Smitfa. 

(d)  Jbid.  yUu  Abr.  t.  Bvidenoe  T.  6.  lit.  pi.  S,  and  4.  Gwilt 
820.    Greji^ry  v  Lutteieli. 

(€)  Vm.  and  Gwill.  ibid.  Ld.  AmndeU's  case.  GwiU.  5^9.  Le 
OrcMS  V.  Levemoor,  and  infra,  272. 

(/)  Gwill.  1617,  8^    lUingworth  v.  Le%h. 


witness  in- 
terested. 


H9  ^  infTitkefi  CsA^^fi 

inmxipriate  rectory,  stftting  receipts  for  tithe9^>  ^ 
admissible  for  the  impropriator  after  the  expii^atiaii. 
of  such  lessee's  interest  For  there  could  be  no^ 
greater  influence  on  the  lessee's  mind  to  fajbrifrate 
untrue  entries  than  on  that  of  a  spiritual  rector  or 
vicar,  since  what  he  mi^ht  insert  would  not  be 
evidence  durii^  the  term,  either  for  himself,  ^or  his 
assignee.  On  the  other  hand,  in  (^)  a  suit  by  a  lay 
impropriator,  the  defendant's  books  in  which  vffpnt; 
entries  of  his  father's  deceased  steward  of  payment 
of  a  modus  to  the  vicar,  were  received  in  evidence 
against  the  plaintiff  to  disprove  his  right  to  the  great 
tithes  of  certain  pasture;  but  if  the  steward  had 
been  living,  he  must  have  been  examined  personally, 
on  interrogatories,  and  the  written  documents  could 
not  have  been  read,  (jh^^a,  288.) 

Where  The  testimony  of  a  (A)  witness  interested  in  the 

event  of  the  suit,  although  not  a  party,  as  in  sup-« 
port  of  an  exemption  by  a  custom,  stated  as  co- 
extensive with  the  district  of  which  he  is  an  inha- 
bitant paying  tithes,  is  of  course  rejected.  The 
rule  (i)  of  evidence  in  courts  of  equity  ought  to  be  as 
analogous  as  possible  to  that  in  courts  of  law.  But 
in  the  former,  -  where  interrogatories  are  drawn  out 
in  writing,  and  the  answers  taken  by  the  proper 
officer,  or  by  commissioners,  it  is  impossible  for  the 
party,  to  know  what  the  witness  will  say;  conse« 
quently,  he  is  not  concluded,  when  the  witness  in 
die  course  of  the  cross^xamination  i^pears  to  be  in« 
terested ;  nor  is  the  witness  rendered  competent  by 
such  cross^xamination  being  proceeded  in,  there 

(f )  Bttob.  180.    GwUl.  653.    Woodnoth  v.  Lord  Colihaiii. 
(A)  Gwill.  361.  m  Earl  of  Clanriokard  v,  hadj  DeoCon."  ^ 

(t)  CMU.  1265.  6.  m  ScoU  0.  FcQwick. 
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Of  occupiers  of  lands,  by  way  of  modus  or  composfr 
tion  for  the  small  tithes,  it  was  contended  that  the 
modus  was  not  set  forth  with  sufficient  certainty ;  it 
being  pleaded  as  a  modus,  or  composition ;  whereas 
the  claim  of  exemption,  being  against  common  right, 
must  be  accurately  defined :  But  the  court,  recognis- 
ing the  distinction,  I  have  just  alluded  to,  held,  that 
if  this  had  been  a  biU  to  establish  the  modus,  the  ob* 
jeetion  might  have  prevailed,  but  that  in  an  answer, 
such  strictness  is  not  requisite ;  if  it  appear  that  there 
is  a  good  defence,  that  is  sufficient,  and  therefore  [  193  ]|: 
(fisallowed  the  objection*  (s)  So  where  to  a  bill  for 
vicarisil  tithes  the  defendant  in  his  answer  set  up  a 
modus  for  an  estate,  of  which  he  was  owner,  called  H., 
without  mentioning  its  ext^it,  but  which  in  the  bill 
was  stated  to  consist  of  two  hundred  acres,  the 
manner  of  laying  the  modus  was  objected  to  for  un- 
certainty ;  but  the  Lord  Chief  Baron  observed^  that 
the  object  in  stating  the  number  of  acres  was  to 
ascertain  the  land ; 'that  if  it  be  ascertained  by  other 
means,  the  end  is  answered,  and  expressed  his  doubt 
of  the  validity'  of  the  objection ;  and  although  the 
other  barons  thought  that  the  name  did  not  give  suf- 
ficient certainty,  and  that  it  was  not  supplied  by  the 
bttt ;  yet  the  objection  seems  to  have  been  considered 
as  very  critical,  and  the  court  pennitted  the  answer 
to  be  amended,  (t)  (1)     And  where  the  answer  set 

(f)  AiJc]rMo.IjordWiUoughbyileBrooke,GwilL1412.  An8tr.397. 
(0  Vyse  v.Duntze,  Gwill.  1124. 

(})  [Wbere  the  defendants  hful  described  their  faims  by  the 
number  of  acres,  and  an  objection  was  taken  at  the  hearing  to  a 
want  of  sufficient  description  of  the  local  situation,  the  court  per- 
mitted the  cause  to  proceed,  suggesting  that  if  the  objection  wm 
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for  titbes  qught  to  be  paid  of  things  wbicb  grow, 
and  renew  from  year  to  year  by  the  act  of  God, 
But  houses  in  London,  as  will  be  seen  hereafter, 
{infira^  229$  238.)  pay  an  annual  pound-rate  in  the 
[  151  ]  name  of  tithes,  by  virtue  of  an  arbitration  or  decree 
confirmed  by  act  of  parliament.  And  it  is  said,  that 
every  ancient  city  or  borough  has  for  the  most  part 
such  custom  de  modo  decimandi  for  the  maintenance 
of  their  parson.  There  seems,  at  least,  no  doubt, 
that  such  customary  payments  may  be  demanded, 
and  prevail  upon  due  proof  of  them  without  the 
precincts  of  London,  being  insisted  on  either  as  the 
usage  of  the  place,  or  in  respect  of  particular  houses; 
since  it  might  have  had  a  lawful  commencement,  as 
a  modus  for  all  the  tidies  of  the  land  before  the 
houses  were  built  upon  it,  and  it  is  unreasonable  that 
the  modus  should  be  discharged  by  the  building  of 
the  houses.  Accordingly,  where  (n)  a  bill  was  filed 
for  tithes  of  houses  not  within  the  city  of  London, 
claimed  as  the  only  provision  subsisting  for  the  in- 
cumbent of  the  church  in  question,  it  being  proved 
that  the  houses  in  the  parish  had,  down  from  the 
year  1653,  which  was  near  seventy  years  before  the 
suit,  generally  paid  twelve  shillings  annually,  though 
no  proof  was  made  that  the  defendant's  house  had 
paid  for  twenty-five  years  but  by  a  single  witness, 
yet  the  court  decreed  an  account  without  directing 
an  issue ;  but  as  to  what  is  stated  in  this  case,  that 
the  plamtiff  did  not  allege  thid  payment  to  be  either 
by  custom  or  prescription,  and  his  then  giving  evi- 
dence of  payments  generally  made  for  a  long  course 
of  years,  the  report  is  in  that  respect,  not  easily  in* 
telligible.    So  where  the  plaintiff,  seised  in  fee  of  the 

(«i)  BuDb.  102.    GwilL  630.    Pocock  v.  Titmarsli. 
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rectory  impropriate  of  the  parish  of  St  Botolph  with* 
out  Aldgate»  in  the  county  of  Middlesex,  claimed 
twenty  shillings  a  year  from  the  defendant,  payable 
by  custom,  in  lieu  of  tithes  of  a  house  in  East  Smith* 
field,  within  that  part  of  the  parish  which  wits  in 
Middlesex,  on  proof  of  the  custom,  such  payment 
was  decreed  with  costs,  (o) 

8.  Of  common  right  tithes  {p)  are  not  payable  of  Thbgsof  the 
any  thing  that  is  of  the  substance  qfthe  earthy  as  quar-  ^e^ank. 
ries  of  stone^  turf,  tin,  lead,  brick,  tile,  lime,  mdrl, 
coals,  chalk,  potearth^  and  the  like )  because  (9)  part 
of  the  inheritance,  and  not  of  annual  renewal,  or  in* 
crease.  But  (r)  any  of  these  articles,  it  seems,  may  r  152  T 
be  tithable  by  custom,  as  lead  in  Derbyshire,  and  tin 
in  Devonshire  and  Cornwall.  So  by  custom  tithes  (s) 
may  be  due  of  white  salt.  A  limekiln  also,  which 
is  not  tithable  of  common  right,  may  be  rendered  sO 
by  special  custom  (/);  which  last  article  should  per- 
haps be  classed  among  personal  tithes,  and  the  tithe 
of  it  accordingly  rated  by  the  clear  gains  after  de-* 
ducting  the  outgoing  expences.  Slates  (u)  are  another 
species  of  fossils^  which  have  been  resolved  not  to 
be  gener^y  tithable,  but  doubtless  liable  to  the 
operation  of  usage  like  the  rest.  The  right,  how- 
ever, in  these  cases,  resting  solely  on  the  custom,  it 
is  obviously  requisite,  that  the  usage  should  be 
firmly  established,  and  clearly  ascertained,  in  order 
to  support  the  demand.    Therefore,  in  a  (v)  suit  for 

(o)  Kynaston  1?.  Hattetsley,'  Gwill.  890.     See  also  Umfreville  v. 
Topping,  Gwill.  893,  in  not, 

(p)  2  Inst.  651.  (q)  Dr.  and  Stud.  dial.  ii.  c.  55.  p.  321. 

(f)  Degge,  p.ii.  c.  12,  13.        (s)  1  R.  A.  642.         (t)  Ibid. 
(«>  Mo.  908.  Lyb.  V.  Wats, 
(v)  2  Vem.  45.     GwilU  535.    Buxton  v.  Hutchinson^ 
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tttlke^ore  in  Derbyshire,  the  court  declared  titbM)re 
is  not  dne  of  common  rights  but  by  particular  custonr 
only,  and  ofdered  a  trial  to  be  had  at  law,  wh^eir 
there  was  any  and  what  custom  in  the  town^iji 
within  the  plaintifPs  rect(Hy,  for  the  payment  df 
tithe-ore,  directing  the  judge  to  indorste  on  the  re* 
cord  how  the  custom  was  found  on  such  trial.  (1 ) 

Animals /ene  ^*  As  to  animals  jerm  iuitmrms  it  has  («p)  been 
fw/Mr«.         thought  that  the  ancient  rights  o/i  the  clergy  have 

sufiered  diminution,  and  that  formeiiy  tithe  was  paid 
of  fish,  rabbits,  and  the  like^  by  the  generai  custom 
[[  153  ]  of  the  realm.  But  it  is  now  agreed  that  («)  deer  in  ^ 
park,  or  rabbits  in  an  inclosed  Warren,  are  not  titifiabte 
without  custom,  for  they  are  wild  in  their  nature. 

Where  titket  Where  {%i)  a  suit  was  inMttuted  for  tithes  against 
^*id  fond  ^"^  occupied  of  What  had  formerly  been  a  park,  and 
and  the  land  it  Was  proved,  tiiat  while  it  continued  sucIh  the 
5S^  ^^  shoulder  of  every  deer  kUled  within  the  same,  Wa» 

paid  to  the  rector  of  the  parish  in  lieu  of  the  tithe  of 
the  paik ;  the  land  being  disparked,  was  after  long 
debate  decreed  tithable.  No  reason  is  assigned  iw 
this  adjudication  ;  but  I  apprehend  it  to  have  been 
so  decided,  because  there  were  no  deer  specifically  to 

(lo)  Gibs.  t.  xxk.  c.  3.  where  as  to  the  difference  of  pigeons  itold, 
or  oottsutaed  in  the  fertiHly  of  Uie  owaer,  it  is  argued  that  could  A6t 
make  them  more  or  leaa  /srw  naiurit.  I  have  before  incidentaUf 
remained  the  distinctions  on  this  aubjecty  c.  3.  in  speaking  of  per- 
sonal tithes,  supra,  48. 

(r)  Gwitt.  1581.    Nicholas  v.  BUiott,  2  lust.  651. 

(y)  Gwill.  526.    Skinner  o.  Smith. 


(1)  See  several  cases  where  the  tithe  of  ore  has  been  decreed, 
1  Wood,  74.  83.  113. 315.    2  Wood.  303. 

lo 
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amver  the  customary  payments.  For  (^z)  where 
tfaer^  was  a  modus  of  a  buck  and  a  doe,  yearly  due 
to  the  rector  in  lieu  of  aU  the  tithes  of  a  park^  the 
greater  part  of  which  had  been  di^parked^  and  only 
a  small  residue  of  it  had  been  kept  up  and  incloseid 
&r  deer^  sufficient  still  to  answer  the  modus,  if  spe- 
cifically required,  the  value  of  a  buck  and  doe  yearly 
was  decreed  to  the  rector  in  lieu  of  all  tithes.  It  is 
KQt  easy  to  reconcile  the  principles  of  tithe  causes^ 
extracted  as  these  are  from  the  decree  book,  without 
the  statement  of  any  arguments  at  the  bar,  or  from 
the  bench.  It  may  (a),  however,  be  inferred  not  to 
he  sufficient  barely  to  allege,  that' no  tithes  have  ever 
been  paid  &r  a  park  without  shewing  the  nature  of 
tile  special  exemption. 

In  respect  to  rabbits^  it  appears  (it)  to  have  been  Sabbiis. 
decided  by  the  court  of  Common  Eteas,  that  no  tithes 
were  due  for  those  consumed  in  the  parishioner's 
family,  before  it  was  clearly  settled  that  these  ani-  r  154  1 
mals  were  not  generally  tithable  of ,  common  right. 
But  in  the  next  succeeding  term  it  was  agreed  by  the 
same  court,  that  no  tithes  were  due  for  rabbits  by 
the  general  law,  and  only  by  the  custom  of  the 
place.  It  is,  therefore,  necessary  for  the  rector 
affirmatively  to  prove  such  custom  insisted  on  in  his 
favour.  This  then  was  (c)  the  third  issue  in  a  cause 
before  spoken  of,  resting  on  the  rector  to  support^ 
and  which  he  declined  trying,  namely,  whether  by 
the  cus^m  of  the  parish  tithes  were  due  of  rabbits ; 
although   the  Lord  Chancellor,  in  pronouncing  his 

(2)  Gwill.  609.   Nanton  v.  Clarke. 

(a)  Ibid.  Marg.    Peck  v,  Dixon. 

(b)  Lit.  13.    Gwill.  427.    Anon. 

(c)  Gwill.  840.    Walton  v.  Tryon. 
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decree,  thought  that  the  payment  of  a  pecuniary 
pomposition,  of  which  some  proof  was  made,  tended 
to  shew  that  tithes  were  there  due  in  kind  of  this 
species  of  wild  animals. 

In  another  (rf)  statement  of  the  same  case  last 
dted,  the  plaintiff's  counsel  are  represented  as  stating 
it  to  be  a  great  question,  whether  this  be  a  predial, 
mixt,  or  personal  tithe,  adding  that  customary 
tithes  are  generaUy  deemed  personal.  But  if  it  were 
requisite  to  add  another  epithet  to  the  term  **  cus- 
tomary,*' perhaps  it  would  be  proper  to  discriminate 
according  to  the  nature  of  the  subject  matter ;  and 
where  tithes  are  due  of  things  of  the  substance  of  the 
earth,  to  call  them  customary  predial  tithes ;  and 
where  they  are  payable  of  other  wild  animals, 
as  well  as  of  fish,  which  are  reduced  into  matiual 
possession  by  some  labour  of  the  parishioner,  to  de- 
nominate these  customary  personal  tithes. 

(d)  3  Burn,  Eccl.  L.  453,  4. 


<  155  ) 


CHAPTER  VI. 
Things  not  Tithable. 

iTniTHES  shall  not  be  paid  for  hounds  and  the  like.  Hounds, 
-^    because,  says  (a)  Degge,   they  are  things  only  ^'^'?*P  ^^"^ 
of  pleasure.     If  we  trace  this  doctrine  to  its  source  &c.  not  tith- 
in  the  authority  {b)  cited  by  him,  we  find  it  indeed  ***^^' 
argued  in  the  manner  of  the  year-books,  "  that  dogs 
**  and  cats  are  not  tithable,  for  the  spiritual  law  will 
not  allow  that  vermin  should  be  tithes,  for  apes 
and  marmosets  are  but  vermin,  and  if  I  grant  to  a 
**  man  omnia  bona  etcatalla^  dogs  do  not  pass."    But 
the  (c)  court  in  the  same  cause  considered  hounds 
as  kept  not  for  pleasure  simply,  but  for  necessarjr 
uses,  and  held,  which  was  the  point  in  debate,  that 
an  action  lay  for  taking  them.     It  may  then  be  pro- 
per somewhat  to  qualify  the  reason,  why  hounds  are 
not  tithable,  by  treating  them  as  usually  and  prin- 
cipally kept   for  pleasure   and  amusement.      This 
principle  applies  to  collections  of  foreign  birds  and 
beasts,  in  general  kept  as  matters  of  entertainment 
and  curiosity,    and  operates  to   render  them   not 
tithable,  independently  of  the  wild  nature  of  most  ^ 

of  them. 

Subject  to  this  slight  species  of  exception,  per-  jj^-gn^^ 
haps,  all  the  matters  not  tithable  by  the  general  law,  the  reason 
and  never  made  so  in  special  instances  by  the  alle%  ^^e^p^d 

from  tithes 
(«)  P.  ii.  c.  1 2,        (6)  Year-b.  1 2  H.  VUI.        (c)  Ibid.  6.  a. 

O  4 


155 

is,  because 
they  tend  to 
the  encou- 
ragement of 
husbandry. 

[  156] 
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gation  and  proof  of  local  custom^  owe  their  exemption 
to  one  common  principle,  I  mean  the  encouragement 
and  improvement  of  husbandry.  This  is  obviously 
the  case  of  various  articles  incidentally  and  distinctly 
before  spoken  of,  and  of  ^^ch  it  is  not  here  intended 
to  renew  the  discussion  ;  for  example,  after-pasture» 
agistment  for  beasts  of  th?  plough|  and  wood  used 
for  plough-bote,  and  the  like,  are  exempt  from  the 
payment  of  ti^l^^s }  in  regard  to  $41  which  particular* 
the  farmer  is  exonerated  by  the  cominon  law,  afid  na 
local  us^^ej  in  derogation  of  it^  hasy  I  beli^y^  ev^r 
been  pretended. 


HciadliuQds.         Attpthef  article  (d)  fallipg  within  the  sai^e  re^^q. 

^qg  aod  description,  is  that  of  h^dl$mds»  sometimon 
9alled  pc^eres,  balks,  apd  butts  in  cornfields  larg$ 
^pqugh  only  fpr  turnipg  the  plough,  for  the  hay 
growing  on  which  no  tithes  are  payable  by  the 
general  law ;  such  spaces  being  necess^uy  in  th^ 
9PU^e  of  h^sban(lry,  and  being  esteemed  part  of  the 
ploughed  ^n49  of  which  the  parson  has  the  tithe. 
Though,  lis  to  the  statement  (^)  in  oipe  of  our  re- 
portery,  thsi,%  this  is  the  reason  of  the  case  in  the  QT} 
year-books^  the  subject  before  the  court  was  not  a 
liDMter  of  tithe^  (of  which  there  is  qo  mention,) 
but  A  cu^^tom  for  tqnung  the  plough  on  the  m^cent 
headlands  of  another ;  ^u^h  custom  being  alleged 
in  justi^cation  of  a  supposed  trespass  in  $o  dcnng. 


Exemption  in 
favour  of  bar* 
ren  ground, 
by  t&  statute 
ofBd.«. 


But  the  most  positive  and  direct  encouragement 
is  given  by  the  statute  (g)  of  Edward  the  sixth,  by 

(d)  2  Inst.  €52.    1  R.  A.  646.    Lit.  R.  13.    GwiH.  427.    Anon. 
Bunk  iSa.   QwilL  ifi7.  Chapnaa  v.  Barlosif. 

(e)  Lit.  R.  3.  (/)  Year-b.  22  E.  IV.  8. 
(fX  2  V)4  3  ][p.  VI.  c*  13.  fi  5« 
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wMch  it  19  ^P^etedi  that  «tt  wich  bwren  beatK  or 
wagtfi  ground,  not  disch^Ked  from  th^  titbea  by  »ct 
qf  p9j:liamei^t»  wbioh  bef<u:e  t)uit  time  h«Ml  lain  barren, 
and  p^id  no  tithes  by  reason  of  the  wtme  barrennefis^ 
and  then  were^  or  tbwf^Ur  abould  be  improved  and  [  107  J 
converted  into  arable  o?  meadow  ground^  qbould 
ffom  tbencefortbf  MUr  tb^  end  and  term  of  aeven 
yewrsf  next  after  wch  improvement,  pay  tithe  for  the 
corn  ^nd  bay  growing  thereon*  The  section  imme^ 
^i^tely  preceding  had  prqvidedi  that  no  person  should 
b^  compelled  to  pay  tithes  for  any  lands  dischaiged 
therefrom  by  the  l^ws  and  statutes  of  the  realm }  or 
by  any  privilegei  prescription,  or  composition  real : 
%q  tb^t  (A)  all  former  leg^l  discbarges  are  preserved. 
The  section  immediately  following  that  first  above 
cited,  enacts,  that  if  any  such  barren,  waste^  or  heath 
ground  had  before  that  time  been  charged  with  the 
payment  of  any  tithes,  and  should  be  improved^  or 
converted  into  arable  ground,  or  meadow,  thai  then 
the  owners  thereof  should,  during  seven  yean  nes:! 
following  from  and  itfler  the  improvement,  pay  such 
lupd  of  tithe  as  was  pwd  for  the  sume  before  the  tmd 
^^proyement  ;^  ^  tha^  as  Degge  (t>  obaenres,  it 
4{ipears  plainly  by  the  proviso,  to  have  beea  the 
io^tnt  of  the  Icigislature  tq  ifree  the  improved  lan^ 
i^on^  the  payment  of  sM^b  tithes  on^as  were  produced 
by  the  improvem^t,  wbicb  mmrt  be  of  hay,,  or  eoniw 
and  no  other* 

The  terms  (Ar)  used  to  denote  the  aul^t  matters  Cooitnictton 
of  this  act  of  parliament,  about  ten  years  after  the  ^  »totut«. 
pisiing  of  it»  wese  thus  inkerpreted  in  the  language 


ik)  Bunb.  80.   Gwill.  131.  n.  2  Inst  656. 
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of  an  old  reporter,  namely,  '^  1.  Barren  ground  is 
^'  understood  by  the  opinion  and  judgment  of  the 
common  law  to  be  that  whereof  no  profit  ariseth, 
or  groweth ;  and  ground,  which  hath  been  stubbed 
[  158  ]  ^<  and  grubbed,  and  after  beareth  either  com  or  grass, 
^'  is  not  barren :  S.  fFaste  ground  is  understood 
**  such  ground  as  no  man  doth  challenge  as  his  own, 
^<  or  no  man  can  tell  to  whom  it  certainly  appertaineth, 
^^  and  as  Heth  uninclosed,  and  unbounded  with  hedge 
or  ditch  ;  but  the  ground  that  lieth  inclosed,  and 
hedged  and  ditched  in,  and  the  land  known,  is  no 
**  waste  ground :  3,  Heath  ground  is  understood  such 
"ground  as  is  dispersed,  and  lieth  as  common/* 
The  distinction  between  the  two  last  descriptions  of 
land  is  not  very  obvious. 

1>nd  may  be  The  Statute  in  these  provisions  had  a  view  to  the 
^*tibTinM.'n-"  ^^^couragement  of  the  farmer,  and  the  extension  of 
ingofthe  cultivation.  Therefore,  (Q  though  it  contain  no 
tfa^uffb  it  express  words  of  discharge  during  the  seven  years, 
yields  some  by  a  reasonable  construction  and  intendment,  an 
'**'"™'  exemption  for  that  period  is  implied.    This  inference 

is  indeed  irresistible,  when  we  connect  the  principal: 
clause  with  that  which  declares,  that  such  kind  of 
tithes  as  was  paid  before  the  improvement  should 
continue  to  be  so  immediately  from  the  time  of  such 
improvement :  Hence  also  it  appears,  that  land  (m) 
may  be  barren  within  the  meaning  of  this  statute, 
though  it  yield  some  fruit,  and  pay  some  tithe,  as  of 
wool  and  lambs. 

Must  be  in        But  (fi)  land  proper  for  agriculture,  and  not  m  Hs 

barren.  ^jj  ^  Inst.  656.    D^e,  p.  il  c.  19. 

(m)  2  Inst.  655.  See  Pelles  v.  Saunderson,  Dy.  170.  b.  GwiUJSO. 
(n)  2  IiMt.  656. 


Chap.  VI.  Things  not  Tithable.  158 

nature  barren,  shall  immediately  pay  tithe  after 
being  converted  into  a  state  of  tillage.  This  appears 
to  be  fully  settled  as  the  criterion,  according  to  a  (o) 
late  determination,  where  land,  formerly  part  of  a 
common,  depastured  by  cattle  and  geese,  being  in- 
closed,  drained,  and  converted  into  tillage  without  [  159  ] 
any  manure,  produced  at  the  first  a  valuable  crop  of 
oats :  In  that  case  the  court,  after  the  example  of 
Lord  Hardwicke,  C.  on  a  (^)  preceding  occasion, 
seem  to  consider  the  question  of  the  natural  barren- 
ness of  the  soil,  as  depending  upon  this  other  ques- 
tion, what  was  necessary  to  the  first  crop  ?  It  is  then 
inferred,  that  if  land  will  bear  a  crop  of  corn  without 
expence  in  tillage,  it  must  be  decisive  that  this 
land  is  not  in  its  nature  barren.  It  was  farther 
aigued  in  giving  judgment,  that  inclosure  is  essential^ 
in  some  situations  to  the  enjoyment  in  severalty, 
without  being  essential  to  the  fertility;  and  that 
draining  may  be  a  great  improvement,  rendering  land 
more  productive,  which  would  still  have  been  pro- 
ductive without  it :  it  was  not,  therefore,  because  a 
great  expence  had  been  incurred  by  inclosing  and 
graining  land,  without  more,  that  such  land  should 
be  protected  by  the  statute.  And  the  impropriator 
had  a  decree  for  an  account  of  tithes  after  the  suit 
had  been  pending  seven  years,  but  without  costs. 

In  some  (q)  cases,  however,  where  expences  of  an  Fanners 
extraordinary  kind  are  necessary  to  obtaining  a  first  benefit  of  the 

statute  where 
extraordinary 
(o)  Jones  V.  Le  David,  Crwill.  1336.  expences  in- 

(p)  I  Vez.  115.    Gwill.  823.  in  Stoekwall  «•  Terry.  curred. 

(q)  Byron  v.  Lamb,  cited  GwiU.  1338.  reported  ibid.  1594. 
Hutchins  V.  Maughan,  alluded  to  ibid.  1338.  reported  ibid.  1197. 
trhere  the  circumstance  of  the  stone  walls  is  not  stated ;  and  it  ap« 
pears  the  question  of  barrenness  within  the  statute  went  to  a  jury. 
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«rop»  M  whera  a  Isige  bank  wa^  to  b«  thrown  dtmx^ 
before  the  plough  could  go  upon  the  lands  in  qu«a» 
tton }  or  where*  from  the  exposed  c^tuation  of  t\» 
ground^  no  com  could  grow  there  without  previoualj 
incurring  the  expence  of  stone  walls  to  protect  it 
fyom  the  severity  of  the  climate*  the  husbaodiTrtn  haa 
had  the  benefit  of  the  statute*  these  measures  beiqg 
deemed  more  essential  to  give  fertility  to  the  s<M^ 
even  than  manure.  (1) 


(1)  [The  QonBtrvction  of  the  statute  was  much  discussed  in  the- 
late  case  of  Warwick  v.  CoDins*  upon  a  motion  for  a  new  trial. 
Upon  the  trial,  befoie  Wood»  B.,  it  was  proved  diat  tbe  land  waa 
part  of  a  new  imdoeure  froia  the  cowraon,  allotted  to  the  drfcndant* 
It  was  part  of  a  foiest,  and  had  whins  and  brackens  growing  upon 
it,  and  a  small  portion  of  ling.    Early  in  the  summer  of  181 !»  the 
.  defendant  ploughed  and  limed  it,  and  harrowed  it  three  times ;  and 
9gKin  in  thJafoUowing  spring  ploughed  it  twice»  and  harrowed  it  aor 
limes;  and  sowed  part  of  it  with  barley,  and  part  witih  oata.    Iftwe^ 
a  middling  crop  the  first  year.    There  was  further  evidence  as  to  the 
nature  of  the  land,    llie  laimed  Judge  who  tried  the  cause  stated  to 
the  Jury  upon  the  trial,  a&  the  residt  which  hb  had  druvn  frem 
Ae  eases,  that  to  render  land*  for  which  tha  exemption  is  chiBsedt 
tLtbaUe  within  the  seven  years,  it  mtist  at  its  first  conversion  aiid 
improvement  into  arable  land,  be  in  its  own  nature  so  fertile  as  to 
produce  of  itself  without  tifiage,  a  crop  whidi  shoidd  yield  a  profit 
to  the  occupier  beyond  the  expenee  of  ploughing^  sowing,  and  iea|K 
log:  if  it  would  do  tbat,  it  was  liable  to  tithe  for  the  first  seven 
yean,  otherwise  not    That  if  the  Jury  (laying  out  of  their  calcula- 
tion the  expenee  of  indosing  and  dearing  the  land  of  brackena  and 
whins)  thought  the  land,  after  being  cleared  so  as  to  be  ploughed, 
was  in  its  own  nature  so  {ertSe,  that  if  it  bed  been  then  ploii^ed 
end  sown,  it  would  of  itself>  without  liming,  manuring,,  or  tillage, 
have  produced  a  crop  wordi  more  than  the  expenee  of  plough!^, 
sowing,  and  reaping,  then,  in  his  opinion,  it  was  not  exempt,  and 
their  verdict  should  be  for  the  pliantifiv;   but  if  the;  thought  it 
would  not  have  piodu^ed  such  a  crop^  without  liming,  manuring,  or 
tiSage,  then  it  iim»  exempi*  and  the  verdict  ought  to  be  for  the  de* 
fendant.  ThejwyfoMiule  verdict  foe  tbe  defendant*  Thecouxtef 
Kittg's  Bench  being  eppliefitp  f<v  e^ii^vtiialyon  the  grasw 
diiidion,  wtt  el  epRien  tktt  eeither  the  woide  of  the«Miite»nox 
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On  the  oiha  hand,  it  is  settled  (r)  by  numerous  Woodlands 
auAoiities,  that  land  where  wood  grew,  or  which  ^''gijj^, 

shall  pay 
(r)  1  Cro.  475.    Gwill.  189.  Sherington  v.  Ileetwood.    1  Freem.  tithe  iinm«- 

33d.    Gwill.  562.    Anon.    Gwil).  563.    (x«e  i?.  Pearch,Bunb.  159.  diately. 

Gwffl.M9.     BeudiBore  v.  Gilbert,    1  Ves.   115.     QrfiXi.  893. 

Stockwdl  V.  Terry. 

\ 

the  comment  tupoa  it,  kwv  a  new  of  the  Id^od^ad  oAiei^  would  wAr- 
nnt  Mrii  a  rule  of  law  as  had  been  laid  down ;  Aat  the  proper  tn- 
quiry  W88«  whether  this  land  waa  of  such  a  nature  as  to  require  ex- 
traordinary  expence  either  in  manure  or  labour,  to  bring  it  into  a 
proper  state  of  cultivation ;  and  the  attention  of  the  jury  ikot  huving 
been  diiected  to  that  point,  the  cowt  gnuMd  a  new  trial.  2  M.  &  S. 
349.  The  cause  came  on  to  be  tried  a  second  time  before  Richards,  B., 
when  it  appeared  by  the  evidence,  that  the  expence  attending  the  break- 
ing-np  and  liming  the  land  exceeded  the  return  made  in  the  several 
dMf  esn  of  its  cidtivation.  The  teemed  judge  merely  reed  the  Judg^ 
aaent  of  the  ^ourt  of  King's  Beach.  The  Jury  found  for  the  de* 
fendant.  Upon  a  motion  for  a  new  trial,  Bayley  J.,  in  the  course  of 
a  very  able  and  luminous  judgment,  observed,  that  this  was  in  his 
opinioo  precisely  the  cese  contempiaced  by  die  legislature  as  beiftf 
entitled  to  exemption,  in  order  to  enable  tiie  speculator  to  go  on 
with  tiie  undertaking:  that  this  was  land  which,  by  reason  of  its 
barrenness,  was  out  of  the  reach  of  ordinary  cultivation  :  that  the 
itatttte  is  not  confined  to  land  absolutely  barren,  but  extends  to  such 
as  has  lain  in  an  ui^yfodaetive  state  by  reason  of  its  barrenness : 
that  the  court  might  inquire  why  the  land  had  lain  in  an  unproduo* 
tive  state,  and  if  it  were  found  that  it  was  on  account  of  the  extra- 
ordinary expence  attending  its  cultivation,  then  the  land  might  be 
deemed  **  barren,**  within  the  meaning  of  the  statute,  and  entided 
to  the  statutable  exception.  The  rest  of  the  court,  however,  being 
of  opinion  that  the  question  was  whether  the  land  was  intrinsically 
barren,  iudpte  naturd  sterUis^  and  the  evidence  shewing  that  it  was 
naturally  of  a  good  quality,  a  new  trial  was  directed.  The  defend- 
eiM,  however,  declined  taking  the  opinion  of  another  jury. 

After  the  irst  discussion  in  the  King's  Bench,  and  before  the 
aeeond,  the  point  came  under  the  consideration  of  the  court  at  C.  B., 
wfien  it  was  laid  down  that  the  proper  test  of  barrenness  witiihi  the 
tfteCule  was  whether  the  land  requires  extraordinary  expence  either 
in  manure  or  labour,  to  bring  it  into  a  proper  state  of  cuUivation. 
Ld.  Sekea  «.  Fowril,  6  Taunt.  297. 

In  a  late  case  ia  tb^  Exchequer,  where  thb  defence  was  set  up  to 
a  bill  for  tithes,  and  mnoh  evidence  was  produced  that  the  land  in 
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was  full  of  thproa  and  bushes,  after  it  is  stubbed  or 
grubbed,  and  made  meadow,  or  arable,  and  sown 
with  corn  or  grain,  shall  pay  tithe  immediately, 
without  deriving  any  exemption  from  the  statute. 
For  such  lands  are  not  in  their  nature  barren,  but 
their  being  unproductive  is  attributable  to  negligence 
and  ill  husbandry ;  but  the  case  is  otherwise,  in  re- 
spect of  lands  rendered  fertile  by  foldage,  and  the 
various  industrious  means  of  agriculture,  by  which 
the  soil  is  not  simply  meliorated,  but  essentially 
changed.  Such  was  the  scope  of  Chief  Justice  Pop- 
ham's  reasoning,  with  whom  the  other  judges  con- 
curred, in  the  reign  of  Queen  Elizabeth ;  and  such 
has  continued  to  be  the  received  doctrine  as  to  this 
point,  amid  the  fluctuation  of  other  tithe  questions, 
to  the  present  time ;  for  in  the  last  of  the  cited  cases' 
we  find  Lord  Hardwicke  expressing  himself  to  the 
same  e£fect :  "  that  land,  if  in  its  own  nature  it  is  fit. 
"  for  tillage,  but  by  reason  of  wood,  or  other  acci- 
"  dental  circumstance,  it  was  not  turned  into  tillage 
*<  before,  upon  the  taking  away  of  that  accidental 
*^  circumstance,  it  shall  pay  tithes  presently  on  being 
**  turned  to  tillage ;  for  the  act  does  not  consider. 
"  the  expence,  for  that  you  may,  by  possibility,  be 
paid,  as  by  the  timber,  underwood,  &c.  But  if 
afterwards  this  land  will  not  produce,  unless  dunged 


<c 


questioQ  required  to  be  cleared  and  levelled,  and  gave  more  thao: 
usual  trouble  in  ploughing,  and  cost  more  than  the  customary  ex- 
pence  in  manuring  it  with  lime,  the  court  ordered  an  issue,  whether- 
the  lands  were  of  such  a  nature  as  (exclusive  of  the  labour  and  ex* 
pence  of  clearing  the  same  from  furze  and  whins,  and  preparing  the 
same  for  ploughing)  necuianH;^  required  extraordinary  expence  of 
liming  and  manuring,  or  labour,  to  bring  them  into  a  proper  state  of 
cultivation.   Kingsmill  v.  Billingsley,  3  Price,  465  J 
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<<  or  chalked,  the  court  has  considered  this  as  evi- 
<<  dence  of  its  being  barren  in  its  own  nature,  and  not 
**  proper  for  com,  without  additional  improvement.*' 
The  (s)  same  principle,  that  the  expence  of  the  un-  C  ^"^  3 
dertaking  is  no  equitable  criterion  for  affording  the 
protection  of  the  statute  to  the  land  improved  seems 
to  have  prevailed  in  other  cases,  two  preceding,  and 
the  third  subsequent  to  this  decision  of  Lord  Hard* 
]wicke,  that  is,  provided  such  expence  is  not  incurred 
as  a  necessary  means  to  sunftount  the  steriUty  of  the 
soil,  but  in  the  draining,  fencing,  or  the  like  improve- 
ment of  land  not  naturally  barren. 

But  however  uniform  the  sentiments  of  judges  Qu.  as  to  fens, 
have  been  in  respect  to  woo^ands  grubbed  up  and 
improved*  in  regard  to  another  description  of  ground, 
there  appears  to  have  been  a  difference  of  opinion, 
if  we  may  trust  the  authorities ;  for  according  to  (0 
one  case,,^n^  or  marshes,  which  are  drained,  are  not 
liable  to  tithes  during  seven  years  ;  according  to  two 
other  cases  (u),  they  are  liable  to  the  immediate 
payment  of  them ;  and  (v)  if  land  be  overflowed 
with  water,  and  afterwards  drained  by  industry, 
tithes  will  be  payable  immediately,  although  it  had 
been  overflowed  from  time  immemorial.  These  con- 
tradictions are  ascribed  to  the  same  year,  and,  as  it 
seems,  to  the  same  court ;  but  we  need  not  hesitate 
in  pronouncing,  that  if  the  fen  or  marsh  is  naturally 
of  a  productive  quality,  tithes  are  due  immediately 
upon  the  draining  and  cultivation.   This  is  confirmed 

(*)  Gwill.  714.   Doyley  t?.  Hornby.    1  Rol.  R.  354.   3  Bui.  165. 
Gwill.  1574.    Buck  v.  Witt.  GwilL  1336.    Jones  o.  Le  David. 
<<)  Gwill.  130.  n.  (tt)  Anon.  Moore,  430.    Gwill.  166. 

(v)  Cro.  Eliz.  475.    Gwill.  189.     Sheringtonv.  Fleetwood. 
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by  (»)  a  casd  in  wMch  it  WAi  conteiidtid,  that  land 
[  162  ]  lately  gained  from  the  Severn  Ma^  at  the  costs  of  the 
occiqiier,  was  not  tithabl6  within  Uie  time  litttited 
by  the  statute :  The  couiti  on  the  cotitrai^^  held  this 
land^  not  being  naturally  bfttren,  to  be  within  the 
meaning  of  the  statute.  (1)  Atid  it  was  stated,  that 
if  a  man  baa  a  salt  miursh^  which  has  used  to  be 
overflowed  by  the  sea,  and  he  makes  a  fence  against 
that  dement,  and  lays  it  down  in  meadow,  tithes  shall 
be  paid  ef  it»  for  the  land  is  not  of  itji  own  ttature 
barcen )  barren  land^  aecording  to  the  statute,  being 
such  as  will  not  produce  com  lirithouf  eitlf aardinaf)^ 
manure. 

Question  The  (r)  ^ueitiony  whether  land  is  IMn^ft  WitMtt 

il^"  Umn^  the  meaning  and  beneiit  of  this  act  6f  parliatttettt, 
not  triable  in  faas  been  determined  to  be  triable  at  cottinidn  lat^, 
^espmtuai    ^^  ^  prohibition  was  accordingly  awarded  to  th« 

spiritual  court.  But  ceiirCs(^)  Of  exility,  on  the  faCt^ 
appearing  before  ibeffl,  of  which  fkcts  they  iff6 
judges  as  well  as  of  the  result  in  point  of  \M^  h^rmi 
repeatedly  decided  whether  lands  were  barreta  or  i^ 
VBL  the  sense  of  the  statute,  without  the  interrtritloti 
of  a  jury,  whose  prejudices^  as  (t)  Degge  on  thiit 
oceasion  intimates,  are  by  no  means  ftvowAbl^  td 
the  rights  of  the  chttrdi. 

(w)  1  Rok  IL  364.  a  fink  FS<a  Qfrill.  l»7t.  BHV^.Witi; 
Gwill.  825.  in  StodcweU  v.  Terry. 

'{t)  I  Keb.  253.    Anon. 

^>  dwttk  88S.  Stockwdl  v.tmj.  1330.  ioUiv.t^ikM. 
1594.  Byron  v.  Lamb. 

{%)  F.iLp.  19. 


mi'i     ti«Ml  ft    |ftf>     I 


(i)  [Vide  riso Onwdirtl  tr.  Oflbert,  1  tfootf.  S9..  Alcoet  v. Ililyard, 
ib.  279.    Hankin  v,  Fotheringham.  2  Wood.  1 84.] 
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&M(drtq|bQM«iffcit»o«u^  Now 

of  king  Richard  the  first  to  the  holy  land;  (6):  Aq]( 
custom  may^  therefore,  be  destroyed  bj  proof  of  its 
noDte^llfi^i^e  j^  ^ijiy  part  of  the  long  period  from  that 
tim&i^ilxbe  pveaanfc  ^  couseqoeiitlyr  ^^  tiuft»ai.  gom- 
poiiition  is  ^apposed  to  be  a  fair  and  reasoniibte  con-  r  20S  3 
tra(}t,  »]naaiu||j>pg  to,  the  fuU  valua  of  the  tithes  atthjs 
tinie.of.malj^ii^  it^  tf.th«iiMidusiiisistad<Uii(NirJbe^so 
rank  and  hage  as  palpaMjr  to  txcttA  thetattie  of  the 
tithes,  2^  it  existed  at  t}ie  time  of  Ri^^afd  the  first^ 
it  destroys  itself  (mfra^  208;)%foi^rasiit  wQ^ld  bedis* 
aU6W^a  '^i^^aitteM  iptoof  ^  iitt  se^tUeamtakiee  at  afay 

^e'^eaii^nt^.tQ  tM!^^**,  ^  i^  of  ;iiece8sity 
avoidedi  hyvB«cb.  iatmi^iiOTi4e«A^^.4^  a  wnQ^4^ter 


■.!-.    '^   « 1        ,' ''         .         - ;  ;     ^ 


Tine  rai«b]Alib>  tlMUF^os^b  .^  9»  nio^HMifapfi^  The  wa&on 
the  hist*y  tf  inoue;,  and  tetr^ives  iw  itp-aiqueaaflti  of  freJ^tSf- 
fact,.kn4  hot  df  l%w)  a  ^^sdon,  pef  ^i^Iess,  'vhidl  cided  withour 

be  pi^pably  and  notoriously  of  that  dieSciription^  and 
bediH:  §tr94g  in^Inaif?  evi4e;a^.e  agai^  the  possibility 
of  ita  ;iwnMaorial(  axiite^e  {d\t  it  wef ^.^Hg^tpcyv 
and  indeed  opperessive  for  the  Couit4o.d»eQS  nm 
]3sue  to  try  a  &ct»   of  which,  it  k  yerf^ctly  sktiit- 

(fi  FOim. Doffhpg,:  .Qnilk l  i.«f .   2.Si., JUp».. lf»7.  -Sminigp 
l^ini^^^mmmuiffmiktf^  ^CMm*.  (haaiii»iawi^  Jam,.  ^ 
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fied.  (0  Thus  in  a  case,  in  which  the  defendants 
insisted  on  seversd  modused  for  aU  small  tilJies  arising 
out  of  their  respective  farms,  it  appearing  upon  the 
&ce  of  their  answer,  that  their  small  tithei^  in  kind  in 
the  year,  demanded  by  the  bill,  did  not  amount  to 
more  in  that  year,  than  the  alleged  moduses,  they 
were  at  the  hearing  set  aside,  (^f) 

So  Lord  Hardwicke  C.  on  a  similar  occasion  de- 
dared  that  he  should  be  ashamed  to  send  a  modus 
Q  204  ]  of  thirty  pounds  per  annum  to  be  tried  by  a  jury, 
where  the  real  value  of  the  tithes  was  not  vhov^ 
sixty  pounds,  and  decreed  for  the  plainti£^  the  par- 
son, with  costs,  {g) 

Distinction  But  the  doctriue  that  the  Court  is  bound  to  take 
^nlnodiw  cognizauce  of  the  rankness  of  a  modus,  and  ought 
and  one  for  a  in  the  first  instloice  to  over-rule  it,  has  prevailed 
vpedeB  of  principally  with  reference  to  the  value  of  particular 
produce;  t'  e  things,  for  which  the  modus  has  been  set  up ;  as 
wSling"to'^  where  a  specific  sum  of  money  is  payable  for  a  sheq[>, 
^nt  issues    or  lamb,  or  any  particular  species  of  produce,  the 

mtheformer.  ^       ,  x»      i_-  i_  \  -i  _^  •      j 

present  value  of  which  maybe  easily  ascertained : 
such  moduses  are  distinguishaible  from  those,  the 
validity  of  which  depends  on  the  value  of  lands,  a 
more  complicated  consideration,  varying  by  different 
means,  by  the  fluctuations  of  traffic  and  commerce, 
by  improvements  in  the  modes  -of  cultivating  lands, 
by  their  accidental  rise  or  depreciation,  and  by  a 

variety  of  other  circumstances,  which  render  such 

t    •  I  ,  • 

(e)  Bishopv.  CluehesteivCKriUiiaflO.   Bedfoi^v^^SanboMt  Gwill. 

1058.    Twells  o.  Welby,  Gwill.  1 192.    Vid.  Ashby  v.  Power,  Gwffl. 

1238.%  O'Connors.  Cook,  6Ve8.jun.  $S5. 
if)  Lloyd  c.8Budl,  OwiH.  619.    3  Bum,  Becl.  t.  425,^420.'  ' 
is)  Moore  9.  Beddbrd,  cited  2  BL  Rep.  1257. 


HAP*  VIL        kxempHons  gener^L  IGA 

have  prevailed^  by  frustrating  the  demand  of  titheS ; 
but  they  are  attributable  to  the  plaintiff's  declining 
to  prosecute  the  contest*  from  a  probable  conscious* 
ness  that  legal  exemptions  really  existed  in  theiie 
instances^  and  would  be  established  in  proof.  On 
the  other  hand,  in  one  case,  in  which  (c)  a  defendant 
to  a  suit  by  impropriators  urged,  that  no  small  tithed, 
nor  any  satisfaction^  nor  composition  for  thesame, 
were  paid  by  or  demandad  from  himj  or  those  under 
whom  he  claimed,  in  respect  of  the  lands  in  question  ; 
and  that  after  so  long  enjoyment  of  lands  freed  and 
discharged  from  small  tithes^  a  legal  discharge  was  to 
Se  presumed ;  and  that  it  must  be  intended  that  i^uoh 
tithes  Vfeve  by  due  course  of  law  aliened,  or  had  been 
in  fact  released  by  some  former  impropriators; 
although  the  conveyance,  or  release,  or  other  legal 
discharge,  were  lost  or  destroyed :  And  in  another 
case  (J),  the  party  sued  insisted,  that  the  lands  he 
occupied  had  been  from  time  immemorial  enjoye^ 
freed  and  discharged  from  ail  tithes ;  and  that  he 
being  only  tenant  of  the  lands,  and  not  having  any 
ancient  records^  or  deeds  relating  to  the  same,  he 
could  not  set  forth  his  exemption ;  but  hoped  that 
his  lessor  would  when  required :  On  («)  both  thesci 
occasions,  the  matter  not  being  deserted,  but  steadily 
litigated  bv  the  tithe  owners,  the  defence  was  hel4 
unavailable,  and  an  account  decreed ;  the  Court  being 
of  Opinion  that  the  presumption  arising  from  con*^ 
stant  noti-payment  b  not  sufficient,  unless  tiie  de^ 

I 

(c)  Com.  R.  643.    Gwill.  757^     Aldermen^  &c;  of  Bury  Sti  Ed^ 

(d)  GwSK'iCMl  *^<^.Miuibyi  •    » 

Letds,  Owiil.  952;  and  GwQl.  619. 

vi 
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fendant  can  sbew^  either  that  the  lands  were  par- 
cel of  the  possessions  of  one  of  the  greater  ahbeys, 
and  had  been  holden  hy  them  from  time  immemorial^ 
discharged  from  the  ps^yment  of  tithes  (/) ;  or  that 
^  aome  of  the  impropriators  had  in  fact  released  the 
tithes.  These  decisions,  mther  modem  as  they  are» 
ihove  been  followed  by  a  still  later  determination; 
where  (jg)  a  lay  impropriator  having  established  his 
general  right,  the  defendant  insisted  on  exemption 
£  166^  &om  payment  of  hay,  and  agistment  titbe^  on  the 
ground  of  never  having  paid  these  tithes,  and  from 
'  such  non-paymait,  he  wished  the  Court  to  presume 
m  grant  or  conveyance  of  these  tidies  firom  the  lay 
4mpr<^riator :  13ie  Court  declared  it  was  clear^  that 
vgunst  an  ecclesiastical  rector  this  defence  could 
tieyer  be  set  vi^  in  any  shape  $  whether  a  lay  impro- 
priator could  have  the  same  benefit  was  at  first 
^ubted ;  hvt  that  point  seamed  at  rest, .  three  sue- 
eessii^e  decisions  upon  it  having  fully  established, 
thfil  ^re  is  no  diffinrence  in  that  rei^ect  between 
«  Uy>  Bnd  an  ecclesiastical  rector.  (K)  Yet  notwith- 
Irtandiog  these  adjudications  (i),  more  recent  autho- 
Tlties  appear  to  have  rendered  it  somewhat  ques- 
tionable  and  unsettled,  whether,  where  the  tithes 
are  not  claimed  by  a  spiritual  rector,  but  have  de- 
volved to  ecclesiastical  corporations,  who  might  have 
aliened  till  jrestrained  by  statute,  or  to  lay  imiirppria* 
torSi  or  their  lessees,  a  grant  or  release  of  such 

(/)  ClanU  «.  Oram»  GwiU.  1354. 

(^)  3  Aastr.  702.    Gwill.  1442.    Nagle  t>.  £dwa^.    See  also 
Fanshaw  v.  More,  GwiU.  780. 

{h)  See  Wbiddon  v.  Harvey,  GwilL  951.    Scott  v.  A!r^,  GVriU. 
1176.    Fanshaw  «.  Rotlierani»  GwiU.  1177. 
•    (4)  GwiH.  1518.    Oxenden  v.  Skinner^  GwflL  1620.    Rose  v. 
Calland. 
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titbes  voAj  not,  under  the  circumstance  of  constant 
non-payment,  be  presumed.  For  in  the  latter  of 
these  case!^  it  was  thus  reasoned  by  the  Courts  that 
the  negative  proposition  would  proceed  on  the  ground 
that  a  lay  rector  who  can  convey,  contract,  and 
diminish  his  right,  which  a  spiritual  rector  is  in- 
capable of  doing,  is  not  to  be  barred  from  his^ 
right  to  any  particular  tithe  by  length  of  time,  or  the- 
circumstances  attending  the  recdpt  of  his  other 
tithes.  Lord  Loughborough  C.  declared  his  reluo> 
tance  to  go  to  that  extent ;  yet  his  final  determinatioa 
has  such  an  aspect.  For  on  lookmg  into  tiie  case 
before  cited,  negativing  the  effect  of  presumpticok 
arising  from  non-payment,  though  his  lordship^ 
expressly  stated  he  did  not  agree  with  it,  yet  he 
reftised  to  compel  a  purchaser  to  take  a  title  to  .land 
as  exempt  from  tithes  iq  the  h/ce^ci  that  decisioii,  or 
to  decree  him  to  enter  into  a  lawsuit.  Aa  ( j)  to  the 
principle  that  a  layman  is  incapable  of  tithes  in  pei^  E  1^7  I 
nancy,  and  that  a  grant  of  tithes  to  him  is  void  %  if 
not  from  the  disability  of  the  grantee  to  take,  from 
the  impropriety  of  the  thing  granted,  this  particular 
argument  may  be  *  thought  to  have  lost  its  force 
against  presuming  a  non-apparent  deed;  since  tithes 
are  daily  conveyed  from  person  to  person  {k)  y 
and  it' IS  no  longer  necessary  to  derive  the  title  to 
them  ih>m  one  of  the  dissolved  monasteries.  And 
where' there  has  been  an  actual  pernancy  of  tithes 
by  laymen  under  conveyances,  as  lay  property  for 
a  long  period  of  time,  courts  of  equity  wiU  not 
afford  their  Aid  ta4^turb  such  a  possession.  Thus 
wher^  in  ^n    answer  to  a  bill  for    an  account 

0)  Com^  Jl-  649,  ^50.    Gwill.  762^  3. 
\k)  See  lupn,  IC.    See  also  Charlton  t.  Chadton,  Bimb.  52$. 
Gwill  715. 

PS 
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of  tithes;  the  defendahts  deduced  thehr  titt^   but 
without   shewing   its  ofigitml  comtaietiedtkie&t,    to 
two-lhirds  bf  the  tithes  of  thie  Aahto  4tf  qtiWtittti, 
from  the  time  of  Heiiry 'the  eSgfttb/  ndcofiopa"^^ 
with  evidence  that  these '  Ihhds  paid  dnfy 'c^fi^^iM 
of  the  tithes^  that  is,  a  thirtieth  pasrt  -6ftih^|)ro- 
duce  to  the  rector,  and  weretiierefore  calfed^ihfrtiMh- 
able  land«,  the  rector  never  receiving  mm^e  tliau 
one-third,  the  lord  of  the  manor  receiving  fee  other 
two- thirds,  and  letting  some  farms  with  thobe  two- 
thirds  to  the  occupiers  \  the  bill  was  dismissed,  and 
with*  costs  against  the  plaintiff,  t^e  purchaser  of  the 
advoWson  being  also  lessee  of  the  tilh^s^^  Who  was 
afiected  wi/h  notice  of  whilit  he  in  fiet  ^as  pur- 
chasing. (/)    I  should,  therefore,  rather  aeKrfibe  ^fhe 
geiiersd  maxim,  that  apresc^ptien  d&4Mt  4fi:kMiUlo 
is  not  allowabtie  against  «k  e^rifual  tectbr^ta^t^  great 
danger  ocdYuihg  1o   (ke^  ^hietdk  frbm  ^Ife'-  ^^pposite 
doctrine,  and  should  refer  the  comprehension  of  lay 
impropriators  within  the   rule  to   the  principle  qf 
unifbrfAiiff.  '  I  haVe  dtirelt  tlil^  'IbUget  <m  thede  matters 
r  1G8  ]    ^^  being  very  impOttaQt;  ^tnd;  because  is  to  lay  im^ 
^  pMpriators^  the  sublet  may  be  ^ifsidered^  aar  involved 

in  some  doiibU  (1)  • 

(0  2  Ve$.  Junr.  625.  GvAHt.  14S0.   Stnitjt  p.  Bst^. 


■•■♦" 


(1)  [Since  the  last  edition  of  this  work,  the  above  doctrine*  and 
Ute  doubts  thrown  upon  it  by  Lord  Roaslyn,  have  been  most  full j 
diicussedt  Beroey.v.  Harvey/ 17  V<i9.  119.  Heathcotei;.  AUridge, 
I  Mad.  Elep.  239.  M^e  v.  Norbury^,  2  Pric^  338*  since  affirmed 
in  the  Hou^e  of  t^rds.  The  very  elabonMe  and  luminous  judgment 
bf  Lord  Northinglon,  in  Panshkw  o. Hotberam,  "has  also. been  pub- 
lithed  from  his  lordship's  ^SS;  I  Eden,  276.  Hie  principles,  as 
summed  up  in  the  editor^s  note  to  tha^t  case,  are  as  follow :— I  st.  That  a 
lay  impropriator  has  every  advantage  which  a  spiritual  rector  possesses* 
2d.  That  it  is  not  necessary  to  produce  the  grant ;  ft  Is  sufficient  to 
diew  that  such  grant  actually  existed*     3d.  That  mere  non-pay- 
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1  have  bafiwe  adverted  (w|ra»  148,)  to  the  di»- 
tiBctii^  rb^tween  custom  loid  pirescnptioB.  Apre- 
9oription.strengt}|6Q8  all  other  titles.;  but,  generally 
speaki^i.  16  of  aorfarce' when  pleaded  in  discharge 
(^  iilCBm ;  becawe  .the  lanv  presumes  that  a  layman 
Gould^^pt-^eab^ehitel^  discharged  without  the  oon- 
seirtf  4af  ittie^pamoBf  the  patroi»»  and  the'  ordinary.;,  and 
then  ajbK^  as  I  have  befi^re  observed,  the  giant 
of  .siicbrdiscbaige»  oc  exemption,  must  appear  (01} 

It  is  ne^  howev^,  univarsatty  true  that  prescrq[>-  All  pmerqH 
tions  4€r  ne»  decummda  are .  illegal.    The  ;prerogative  ^^jj^^Jjj^ 
ofthe^.imywjQi  the  righta  of  ^iiitoal  parsons  19  that  notiikgsi. 
charaoler»  and  the.  case,  of  ^dissolved  monasteries, 
farini^iifovtaot.excep^op^ato.thejnaxim;  apd  are  eU 
referable  to^.^  at  ltta4t,ficm«ia(i?nt  witbr^pcinfiipl^^ 


L  WitH  respect  tp  tM^l^erogativeof  jth^cramiA  King  Mid  hig 
tb9  Wflg^ai  wwrely  capaWpKitf  ^?Ke§c^^)ipg  iw^»w,*ci-  ^SJ^rtlt 
MOfiift)  (s  withoKt  any  pHre*cript^n  s^^iwtly  pKov^d,  ^^'"^ 
eithM.  ei(press.,or .  ia^^dpr  crown.  ^p4si.^  laltfboifgh  EIT^^tee 
demesne^  are  not  discharged  froE^  ^t^h§^X^} .  ^Ous  ^^  <^  ^i'«^ol<l 

(m)  HidH  1^  W^esoi^,  GvnIL  1^50.^  Slad^o.  JMoe-  Hob..295. 
Gwill.  385.  389.  Jennings  o.  Lettis*  Gwill.  9S2.  Sydown  o.  HoN 
m^  ISir l^m.~76ne8,  358.    Gwilt.  479.    Fanshaw  «.  More,  Gwill. 

(iflf  «  ttrc/6dd.  Vifl.  L.  99.    Vid.  tupra,  57..        ' '   ' 
(o)'Coii^iit  «.  W— ;  Hai*.    Gwttl.  514.  ^ 


•    '  .  • 


Xfxtnt  &n^^  retaiiier  ^o^e  are  not  sufficient  evidence  to  indyce  a 
Court  tQ  presuipe  tliat  suqh  %  grant  existed,  there  must  be  actual 
possesftion,  occupation,  and  pernancy  of  the  tithes ;  or  where  the 
defendant  has  been  in  possession  of  the  land^  a  coupling  of  tfao 
•ftot  of  retsiner,  with.  the.  making  the  tithes  th^  ^ubje^of  Ifittfie^  o^- 
sonveyinoe,,  undei;  qqIput  of  title.] 

Pi 
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capacity  of  the  king's  preflcribiiig  m  nam  deofnaneb^ 
fesohs  from-  his  being  persona  miata^  horn  hia  bein^ 
inverted  ^fith  the  aapreme  eooleBiaatieal  jaaMktiiXk^ 
aa  isiril:  M  with  the  first  dvil  magistracy  of  ihm 
feahB(u(jp)  This  privilege^  although^  generally  speak- 
»igi»  pefsonal  in  the  king^  extends  to  his  iessee.ibr 
years,  or  at  will ;  for  the  posaassbn  of  auch  tenant  10^ 
in  point  of  law,  the  possession  of  the  landlofd;  and» 
£  169  ]  therefore^  such  lessee  of  the  crown  may  also  be  dis- 
charged from  tithes  by  a  prescription  de  won  dccu 
numdo  m  the  king  and  his  fanners,  (q)  If  the  law 
were  diflferentf  this  royal  privilege  would  in  a  great 
measure  be  nugatory,  since  the  king  cannot  culti* 
vate  his  lands  himself;  but  it  extends  to  such  lessee 
for  years,  or  at  will  only.,  if  the  crown  alien  the 
freehold  of  the  land  so  ex^npt,  the  patentee  shall 
pay  tithes,  and  the  prescrq>tion  is  for  ever  extin- 
guished,  although  the  same  lands  should  return  ta 
the  crown  again  by  escheat  or  forfeiture,  (r) 


Eoderiasticai      IL  So  sdl  ecclesfastical  persons,  as  bisliops^  deans^ 
P*™**!f°*y  prebendaries,  persons:  and  vicars,  are»  as  formerly 

was  the  case  of  abbots  lu^d  priors,  exempt  &om 
tithes  in  respeot  of  lands  vdiicfa  they  held  in  their 
spiritual  character.  A  bishop  shall  not  pay  tithe  out 
of  lands  which  are  parcel  of  his  bishopric.  (1)    The 

(p)  Earl  of  Hertford  v.  Leech,  QwSl.  494»  495.  See  aUo  Pigot 
^    V.  Heron,  Qmil  204. 

(9)  WiUisms  v.  Petdiy,  Com.  Dig.  tit  Dines,  ^E.  2,)  Sed  vid. 
Gwill.  184,  and  Hotham  v.  Foiter,  Gwil.  869. 

(f)  Earl  of  Henfiwd  9.  Leedi,  Gwill.  486.  Compoat v.^— ,  Hardr. 
GwilL  5 14.  See  Parsoa  of  St  Botolph'a  case,  litt.  Rep.  141.  GwilL 
434.    Gibs.  673.    Boh.  282, 283. 


(1)  [The  maadm  ecdena  dedmas  $oloere  eeeUiUt  fwn  debet  re- 
cently came  into  consideration,  in  the  case  of  the  Warden  and  Minor 
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^  Tjeetor  shall  not  pay  tithes  tp  the  viear,  nor  i  <wi<. 

Of  wrroi;    and  so  ,iiL  case  o£  lands  belongmg  to  a 

DQf  bidu^otict  amd  consequently  held  discharged  of  tithes, 

At  which  wese .  conveyed  to  a  layman^  and  afterwmrda 

it*  reBamr^ed'tothe  bishopric,  the  prescription  nonde^ 

V  dmando  was  Jdeld  tOibe  revived    Unily  of  possession 

%  will  not  extinguish  it^  nor  a  release  of  all  the  right 

(  to  tbe  land  (s) 

h 

I  The  lessees  of  spiritual  persons,  although  such  Their  IsMeet 

lessees  be  laymen,  may  also  be  dischai^ed,  if  a  pre*  ^^e^. . 

scription  oomprdiending  them  be  alleged,  and  proved*  lege. 

A  bishop  may  prescribe  m  non  decinumdOf  in  regard 

to  lands  part  of.  his  bishopric,  for  himself,  and  his 
•  •  .  .  •      •" 

{$)  Bish(y  of  Lincoln  v.  Cooper»  Cro«  Eliz.  216.     Gwill.  163. 
1  Leon.  248.  S.  C. 


i«Mp«^-— «M^i~WI»^W*^k>P~^B*»^^W«^— ^M*«^V^B>~>— ^»>V^i— ^>*^>W^ 


Canons  of  St.  PauFs  v.  the  Dean,  4IVice,  65,»  when  it  was  con- 
tended, that  the  deanery  being  part  of  his  possessions,  as  such  was 
exempted  from  the  payment  of  tithe.  The  came  was  decided 
upon  another  ground ;  but  th^  Li^  C  B.  WM  elearlf  of  opinioii  that 
the  case  was  not  within  the  general  application  of  that  maxim» 
which  he  considered  as  merely  applying  to  the  case  of  a  rector  and 
yicar  of  the  same  church,  kfaert  the  ecclitia  would  be  Frying  tidiet 
to  itself;  but  that  im  oflier  cases  of  aa  ecclflwastical  pereon  daimkig 
exemption,  he  must  prescribe  in  non  dedmando.  The  learned  Judge 
also  cited  the  following  passage  from  Watsons  Clergyman's  Law, 
(p.  513.)  where  it  is  said,  that  though  gfebebmd,  ih  itidf  consi- 
dered, be  all  tithable  as  other  lands  be,  yet  that  no  dthe  shall  be 
paid  of  the  glebe  by  ihe  parson  of  a  church  to  tlM  vicar  of  the  same 
church,  whilst  they  are  in  the  hands  of  the  pareon  himself.  His 
Lordship  also  observed,  that  there  was  no  doubt  but  that  when  the 
l^ebe  of  one  clergyman  was  in  the  parish  of  anodier,  it  must  pay 
tithe.  The  question  has  never  yel  been  thoroughly  discussed,  and 
there  is  a  gi^eat  witni  of  aiidiorities  upon  the  subject.  If  the  above 
limitation  of  the  doctrine  be  correct,  the  passage  in  the  text  should 
be  read,  that  a  bishop  may  prescribe  in  nan  dectmanda,  in  reqpect  ef 
lands  which  are  parcel  of  his  bishopric] 
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farmers,  (t)  His  copyhold^  or  custotndty  tenants* 
may  have  the  benefit  of  a  similar  prescfiptionl'  (u) 
For  these  spiritual  lessors  are  presumed  to  derive  the 
advantage  of  such  exemption  by  the  resfeiiHsiticm  of 
higher  rents,  or  the  acceptance  of  htrger  fines.  ITte 
exemption  therefore  is  consonant  to  Hte  princ^k  I 
haoe  just  expressed^  that  eccksia  tlecimds  mm  soMt 
eecleskp^  because  if  the  bishop  could  not  lease 
the  lands  exempt  from  tithes,  he  would  forego  the 
advantage  of  taking  higher  rents  and 'fines,  and 
thus,  in  efl^,  would  himsetf  pay  the  tithes  to  the 
parson.  •    • '  ' 

ViiQhaTe  But  this  privilege  does  not  extend  to  ichtirdi- 

^^^  wardens  in  r^fard  to  lands  settled  for  the  tepafrs  of 

the  church,  (v)  And  if  a  rector  demise  hi3  glebe 
free  from  all  exactions,  yet  he  is  entiiled  to'the 
tithes  of  it  from  his  own  l^ant.  {w)  &  if  he  keep 
the  glebe  in  hia  own  harids,  aud  soVifwith  com» 
and  die  b^fitre' severance,  his  executor  ox  v^dee,  in 
case  he  had  sold  in  hii»  llilb-tiine,  must  pay  tithe  to 
the  succeeding  incumbent  (s)  So  if  Ihfe  lease  his 
rectory,  reterving  thfe  glebe  lands,  he  shall  pay  tithes 
in  respect  of  them  to  his  leiisee.  But  if  the  vicar  be 
specifically  endowed  of  the  small  tithes  of  the  glebe 
lands  of  the  parsonage,  he  will  be  entided  ta  them, 

(0  1  R.  A.  653.  Peg.  p.  ii.  c  16.  Wright  t.  ^ri^t^jOswlJ.  167, 
See  Benning  v.  Douce,  Gwill^  6252,  "    ^    ,     . 

(tt)  Crouch  ©•  Fryer,  Cro.  EUz-  784.  GwiuJ-i^l'^'.  '^i^'Vj^pdd^^ 
Xect.  102.  in  note.    Steph^nspn  o.  Hilt  Gwill,.894^  7;  n 

(»)  1  R.  A.  653. 

(to)  Wats.  C.L.  403.  Ed.  1701.    Sav.3Mo.910.  q^M^^i^B^ 
$78.    Barton  t?.  HolUs,  Fitz.  7.8.    GwilL  1613. 
(f)  Wats.  403.    Vid.  supr.  16.  58.  68,  69. 
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although  $uch  glebe  be  in  the  hands  of  the  impro- 
priator (y> 

^  -   .  *.    _  ♦  ■«  ■  • 

A  0WMtyr  w  a  bundredi  or  any  well  ascertained  a  district 
prednctr  «^y  prescribe  m  nan  d^cimando.  (z)    But  "^^^^^^ 
thifr  proposition  must  be  understood  with  various  emptioDwith 
Qualifications,   and  aa   toot  infringing  the  general  J^^SJ^^ch 
principle,  that  a  layman  shall  not  prescribe  m  non  are  only  tithr 
decimando.    Such  prescription  shall  be  allowed  only  ^j^,  ^  ^^^ 
in  cases  of  articles  tithable  by  custom  (a)  y  but  not     [  171 1 
in  respect  of  things  tithable  of  common  right :  And 
the  ground  of  the  distinction  is  this,  that  in  respect 
to  things  tithable  by  custom,  such  districts  may  so 
prescribe,  and 'be  discharged,  unless  the  existence 
of  a  custom  derogatory  to  the  ancient  and  ordinary 
right  of  exemption  be  proved ;  but  with  regard  to 
articles  tithable  dejure^  it  were  incongruous  to  say, 
that  such  districts  should  be  capable  of  prescribing 
in  nan, decmufndo  in  those  ii^stance^  in  whic^  the  in. 
dividuali}  of  wkifox  it  is  composed^  have  no  such  pri* 
vilege*  (b)    Nor  shall  tbese  districts  plead  a  custom 
for  an  absolute  dis<;harg^  of  their  lands  from  the 
paynxeut  <)f  all  tith^  without  any  substitution;  a 
sufficient  n^unteoance  iqust  be  left  by  the  parson,  (c) 
Aclum  of  such  exemption  may  be  also  invalid  in 
respect  to.tlxe  territory  to  be  covered  by  it,  ^uid  was 

(y)  Gibs.  661.  Deg.  p.  ii.  c.  2. 

(z)  3  Burn,  Eccl.  L.  5th  edit.  413.  Hicks  v.  Woodeson,  4  Mod. 
336.  GwilL  550.  See  Johnson  ••  Bois,  Gwill.  373.  and  Thompson 
V.  Hill,  GwiU.  672. 

(a)  2  Wooddes,  Lect.  99.  2  Salk.  655,  656.    1  Lord  Raym.  137. 

(h)  2  Salk.  655.  Lord  Raym.  187.  Gibs.  674,  Smith  v.  Johnson, 
Gwill.  606. 

(c)  Lord*  Raym.  187-  Hicks  o.  Woodeson,  Gwill  550.  Gwilk 
607.  in  not.  Russel  v.  Partridge,  Gwill.  270. 
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so  decided  in  a  recent  case  {d)  wha^  tt  extended 
certain  parishea  enumerated  in  the  answer,  which 
had  not  any  common  denomination,  or  any  mark,  by 
which  they  could  be  considered  z&  a  distinct  and 
separate  district. 

PrescriptioD       III.  The  last  species,  of  exception  to  the  rule  that 

•states  which  *  ^^'^  Cannot  prescribe  in  mm  dedmando  exists  in 

belong^  to    respect  to  estates  which  formerly  belonged  to  ^eli- 

ho^u*        gious  houses,  (e)    All  abbots,  and  priors,  and  other 

[  172  ]    chief  monks,  were  originally  subject  to  the  payment 

of  tithes,  as  well  as  other  persons,  until  pope  Pascal 

the  secoqd  exempted   generally   all  th6  religious 

orders  from  the  payment  of  tithes  in  respect  of  lands 

in  their  respective  possession ;  or  as  it  was  expressed 

dum  propriis  manibus  excoluntur. 


Frinl^ged 
order. 


Thi^  g^ner^l  4^batge  i^pntinued  to  exist  uBtil 
the  tim«  pf  kytig  Henry  the  second,  when  pope 
Hadrian  the  fourth  restraipq^  it  tQ  the  thrpe  reli* 
gious  qrders  of  Cistercians,  .Templars,  and  Hospjltal- 
lers;  in  whose  £ivour  the  s^m^  exemption  v  was 
established  by  the  general  coupcil  of  the .  realm. 
These  constituted  the  orders^  which  are  commonly 
called  the  p^vileged  ordew,  sincq  they  w^e  ^n« 
titled  ratione  qnUnis  to  the  privil^e  of  bejji^  .di/s- 
charged  from  tithes  of  lands  in  their  own  occupation. 


Prcmonstra^  This  privilege  of  exemption  pope  Innocent  the 
tenses  not  third,  in  the  year  1198,  by  a  bull  or  decretal  epistle, 
**"   ^   '     attempted  to  extend  to  the  order  of  Premonstratenses; 

(d)  Nagle  V.  Edwards,  3  Anstr.  70%.    QmO,  }.A42,   ^  Joidan 
«.  CoUey.    Biiqk,6f.  .Gwill.425,  .;,;.*  ,    >,. 

(e)  dBttm»  Eocl,  l#.  S  A  edit.  3W.  40f 
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and  although  such  privilege  appears  by  the  (/)  ledger 
book  of  the  abbey  of  Cockersand  belonging  to  that 
order,  to  have  been  allowed  in  the  ISth  year  of  the 
reign  of  Edward  the  third,  and  a  definitive  sentence 
given  accordingly;  and  although  (g)  Selden  ex- 
pressly mentions,  that  they  are  exempted  by  that 
bun  for  lands  of  their  own  culture,  yet  it  is  now 
clearly  held,  that  the  bull  did  not  exempt  that  order 
from  the  payment  of  tithes  of  lands  in  their  own  oc- 
pation,  unless  it  were  received,  and  allowed  in  Eng- 
land. But  the  books  are  silent  as  to  the  allowance 
of  this  privilege  to  the  order  of  Premonstratenses, 
and  consequently  a  title  to  hold  lands  discharged 
&om  the  payment  of  tithes,  either  absolutely,  or 
while  in  the  manurance  of  the  owners  of  the  inherit- 
ance, cannot  be  derived  under  that  order.  (A)  C  17^  J 

All  spiritual  persons,  or  corporations,  nevertheless,  Ezempdoii 
were  capable  of  having  their  lands  totally  discharged  ^y  !*"  ^^ 
of  *1idies  %y  various  other  modest  as  by  Real  CampO'  Fbpe*ftBull,or 
eition  ;  by  the  Pop^s  !BtiU  of  exemption^  if  recognized  P'e«cnption. 
by  the  laws  of  England ;   by  PreseripHony  having 
never  been  liablq  to  tithes,  in  consequence  of  having 
always  been  in  spiritual  hands.' 

But  the  Council  of  Lateran,  in  the  year  1215,  Ezemptioii 
whi«h  was  a  general  law  received  in  England  (1),  J^^^ 
ftrther  restrained  the  exemption,  ratione  ordinis^  of  fined  by  the 
reli^pus  houses  from  the  payment  of  tithes,  to  those  ^tieraii.^ 
kuijls  of  which  they  were  in  possession  before  that 
.council.   .  . 

(/)  See  Dickenson  v.  Greenhill,  Gwill.  409. 
(g)  Seld.  Hist,  of  T.  c  13.  p.  406. 
(h)  Townley  v.  Tomlinson,  GwilL  1004. 1017. 
(0  Suvely  i7.  Ullithoni«  Hftrdr.  101.    Gwill..  502. 
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Cistercians 
Bull  of  ex- 
emption re- 
stricted b  J 
tt  H.  4.  c.  4. 


Landd  of 
Abbeys  dis* 
solved  by 
by  27  H.  8. 
not  exempt. 

c  ma 


The  Cisterdansy   however,  in  course   of  time 

•  -  • 

evaded  this  last  mentioned  restriction  by  procuring 
papal  bulls  to  exempt  their  lands  also  which  were 
leased  in  farms.  To  obviate  this  practice,  the  stsitute 
of  the  2d  of  Henry  the  fourth,  c.  4.  was  passed,  by 
which  it  was  enacted,  that  all  persons  of  that»  or  any 
other  order,  religious  or  secular,  who  should  put 
such  bulls  in  execution,  or  should  from  thenceforth 
purchase  such  bulls^  or  by  colour  thereof  should  take 
advantage  in  any  manner,  should  incur  the  penalties 
of  a  prsamunireb  {k) 

Thus  the  statute  operated  to  prevent  them  froni 
purchasing  any  such  exemptions  in  future,  but  left 
their  privileges  untouched  as  tiiey  existed  before  it 
passed,  applicable  to  such  lands  only  as  such  re« 
ligious  persons  were  jtossess^d  of  prior  to  the  Lateran 
council  just  referred  to :  But  after  that  cdudcfl,  they 
obtained  many  lands  which  consequendy  were  not 
exempted.  To  these  restraints  imposed  by  the 
council  of  Lffterto,  and  by  the  statute  of  the  2d  of 
Hwry  the  fomlii,  succeeded  another,  arising  from 
the  operation  of  the  statute  of  27th  of  Ifehry  the 
eighth,  c.^28.  By  that  statute  Various  abbeys,  or 
religious  bodies,  were  dissolved  and  the  discharges 
and  exemptions  of  their  lands  from  tithes  expired 
and  vanished  with  the  spiritual  bodies^  to>whicfa.tiiey 
were  annexed  (/) ;  and  their  lahdis,  tlie^efoiie,  bed^tne 
tithable.  But  this  consequence  ^as  obviated ijir^ 
Bpect  of  such  abbeys  and  relig^ous^^  houmsnad  ^re 
dissolved  by  the  statute  Stst  of  Hen^f' the  ^  <^lst^^ 
c.13.  by  which  it  Is  enacted,  that  all,  persoi^^y 


-  ^-^ 


(^i  3  Biim,  BcclL  JU  403. 6Uw  edit. 
{1}  Wright «.  Geraj:d,  Hob»:da64    QwUL  375.  :  Siaaefii  JhOM^ 
^ob.295.   GwiU.390.    $]rdom«^oloMt^:i3wilL479.  "^     . 


'.* 
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ahpuld  come  to  the  poaaession  of  the  lands  of  atty 
«bb|S^  thereby  .(JUswlv^d  (m)^  should  hold  them  free 
aO(i^i3€;ip\i^ge4  from  titbee^  in  as  large  and  aiu{de 
a.iiijl^pp.ei;  (n)  ay  the  abbeys  themselves  had  formerly 
heJfd  |tl)9ffi ;  Apd  after  a  difference  of  opinion^  it 
seem^,to,be49fttledy  tb^t  the  possessiiHiis  of  the  order 
of  3t«  Joth^.of  Jerusalem,  which  came  to  the  crown 
by  the  Sjtati^te  of  d^  of  Henry  the  eightb»  c.  24n  are 
exf  mpt^  from  the  payment  of  tithes,  by  force  of  the 
pip(^Qti.9fi  .of  the  statute  of  31st  of  Henry  the  eighth^ 
in  the  hands  of  the  king  and  his  grjmtees  (o).    So     r  175  ^ 
that  the  statute  of  3 1st  Henry  the  eighth  has  been 
held  ^\t6^cvsntly  comprehensive  to  include  all  monas- 
teries, w^ich  were  dij^ved  after  .the  4(th  ^February, 
Syth,  Henry  thp  eighth,  .an(l  the  landjS  of  any  such 
monasteries  are  exempt  from  the  paymeat.  of  tithes 
by  virtuje  of  that  atatu^  though  ih^  crown  might 
have   g]:fuitefl    them    awigr    befqre    that    statute 
passeiX/^J 


I   I 


From,  this  prayision  arose, <a  new  qpecios  of  dis-  Exempdori 
charge  unknown  ;to  th,e(CpmmonJavr,.  tbe  Unify  qf^Y^^  ^ 
the  Fo^se^m  of  the  paj^o^e, .  and  laod  Citbable  ijn  P^'"'^^^"' 
tlte  same,  per^q^ ; .  for  .^f  the  monastery,  at  the  time 

'1  • 

(»)  See  catslogue  of  the  ponasteries  pf  the  yearlf  v^ue  of  2002. 

dissolved  by  Stat.  31  Henry  VIS.  and  capable  of  being  discharged 
ofddhtk.    lApiJendix. 

^)  Upnl^qr^.  Q$g,  Bi^vk.  57.  GwiU«  619;  .«f«ni0.  Bobber. 
2  Co.  42.  GwiU.  189.  Benton  v.  Not*  Moor^  &2S^  OwUL  208. 
Lihnbert'v.  Cummins,  Gwill.  1016. 

^  COrinMMb  ^4  Spurftag,  Cro.  Jac.  57.  '  6wUl;  «24.  ^ '  W.  Jon.  . 
18Rr-)9].,.:Fr^eni«.999/  Eidieii  217.  HanBOnv.VieUbg;  Qilr. 
£q.  R^  225.  Owiil.  «63.  Urrey  v.  Bowyer.  Stathomea  case, 
.  Dyer,  2^7.  b.  Gwill.  ]32.  Peykirkes  Parson  case.  Dyer,  349.  b. 
GwiU.  136.  Nash  V.  Molina,  Cro.  Eliz.  206.  Gwill.  162.  250.  Thtf 
ISeiJeant's  case,  Gwill.  281.  F»s^ «.  Pnmtlin;  ^rTThos.  RaVm. 
82^^ :  GwBL  ^  579w  Whkton  v.  Weaioa,  GwiB;  4 10.  Sh*  AvftHam 
Jones.  182.r  Starff^CBiae,  ITream,  OJ*.  "  -^  ^^    •  *'^  ''• " 

(p)  Tate  V.  Skelton,  Gwilk  1503. 
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of  the  diwoliitioiit  wese  niaed  of  thelaiidi  aMt«!ci#* 
tory»  a»d  had  paid  no  tithes  in  m^ect  of  th^ifn 
within  the  memory  of  om^  andi  knd^  «ball  jam  Ml 
weHa{>ted  from  the  payment  of  tithes^  on  the  flra|t&d 
of  a  (^)  perpetual  uftity  of  poi8e«k)B,ia  fepteroylii. 
tion  of  law,  because  the  saoie  pevsonB  who  bi4  th* 
lands,  having  the  parsimage,  they  could  not  ^y 
titiies  to  themselves,  (r) 

Incidents  to       But  to  render  such  union  validt  it  must  have  been 

Ji«ir'  aocompMied  with  certoin  incidents :  Fi«l,  it  must 
^  have  been  jitf^  claimed  by  rights  and  founded  on  a 

JiuL  lawful  title,  not  the  e&ct  of  disseisin,  or  other  tof» 

tious  or  unjust  act,  for  an  union  so  produced  would 
not  have  been  a  valid  discharge  within  the,  statute. 

^^^^         Secondly,  it  must  have  been  eptal;  there  must  h^ve 

been  a  fee  simple^  both  in  the  lands  and  in  the  tithes, 
as  well  in  the  lands  from  which  the  tithes  arose  as. 
in  the  parsQpi^  or  rec^>xy,;  fpr  if  those  r^sljgious 
bodies  had  held  the  landp  pnly  by  Jej^se, .  th^t  would, 
not  have  amounted  to  si^d^  an  union  as  the  statute 
[  176  ]  iotonded.  lUirdly,  it  fpfist  have  been^<^;  &e^ 
from  the  payment  of  any  tithes  in  any  manner }  for 
if  the  abbots,,  ov  their  fiumers^  or  tenants  fof  years,, 
or  at  will,  had  paid  any  tithes  whatever  before  the 
diBsolution^  it  may  be  alleged  as  sufiScient  to  avoid 
the  unity  pleaded  in  discharge  of  tithes*  (3) .  And, , 
Perpetual,      fourthly,  it  must  have^been  parpetnal;  th^  religious^ 

houses  must  have  been  ^dowed  time  out  of  w^\ 
and  must  have  had  in  their  hands  both,  the  lan4s».«nd. 
the  rectoiy  united  peipetuatty,  or  befoio  the  memory 

i/qf  8m  CkriU  •.  Onn,  GwiH  1354.  /.  ' 

(r)  GodL.ses.     ML  241.  246.     JflMla  9.  Unie.  AHf.  isis., 
Owai.$90. 
(•)  See  Luynr  «.  lUMke.  AbU.  291.'  GmtLtii."  ' 
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otmmh  tiM  ]fl»  Mcctttiifig  to  the  rule  pfMcribed  by 
tlMi  eonuBOA  law»  before  the  first  year  of  Richud 
^  lifst^  discharged  from  tithes ;  for  if»,  by  recorda> 
or  andent  deeds,  or  other  legal  evidence,  it  can  be 
aaeertaiBed,  that  the  lands  or  the  rectory  came  to 
tiie  dibey  since  that  period  of  time  (tX  or  that  the 
foundation  of  tiie  abbey  was  subsequent  to  the  time 
of  memory  (»%  such  union  cannot  be  silleged  to  be 
perpetual.  Ncm*  merely  from  the  abbey's  being  ia 
possession  of  the  lands  at  the  time  of  its  dissolution^ 
shall  an  immemorial  possession  be  presumed;  but  to 
shew  that  the  abbey  had  a  right  to  prescribe,  such 
immemorial  possession  must  be  proved,  (t;) 

And,  moreover,  the  lands  of  such  rdligious  houses  Such  lands 
as  were  privileged  ratione  or^&mSt  were  exempt  and^^jjg^^'j^ 
discharged  from  tiie  payment  of  tithes  only  during  actual  maau* 
the  time  they  were  holden  in  their  maniirance  and  religious 
occupation ;  the  exemption  extended  to  their  lands  l^ouses. 
ov\y  dum' proprm  manibus  excokbantur ;  and  conse- 
quently the  lands  of  such  houses  as  were  dissdved 
by  the  statute  of  31  st  of  Henry  the  eighth,  shall  be 
free  from  the  payment  of  tithes  only  to  the  same  ex- 
tent as  they  were  discharged  while  they  belonged  to 
such  religious  houses ;  that  is  to  say,  while  they  are  in 
the  hands  and  manurance  of  the  owners  of  them :  It 
is  requisite  therefore  for  a  party  who  claims,  such 
privilege  of  exemption  expressly  to  allege,  and  prove 
that  he  is  in  the  occupation  and  manurance  of  the     r  yj^  i 
lands  for  his  own  use.    It  is  not  sufficient  for  him 


«« 4    >*  « 


(0  Boh.  248. 250.   Priddl«  v-  Napier,  1 1  Co.  8.  b.    OwiU.  23«. 
00  Giltva  V.  Kokroft,  Yelv.  31.     Gwiff.  222.    TbxvBe  v.  l>r, 
Leyfidd.    tJinU.2U"  '  ^'  '  '    ^'   ' 

(»)  ClwiU  ^.,;^,  Gwi<l.  .1354. 
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for  this  purpose  to  state,  that  he  is  eeised-  bf  t|ie 
Jands,  for  he*  may  be  seised  of  thems  and  yet  afrotibvr 
may  manm^  and  occupy  them«  (ta>) 


ft'* 


But  Uiis  ex-  It  has  been  remarked  (af)^  >  that  it  seems  cg^aoK 
mred^ody^'  diuary  that  this  distinction  between  oceupiiers  aikd 
where  the  owners  should  have  been  continued  once  the  statute, 
houses  were  foT  that  it  is  evident  that  no  personal  privilege  to 
pnviieged ro-  laymen  was  intended  by  the  statute;  but  merely  an 

tume  orcants,       -^  i--*,  X 

not  where      estate  in  that  condition^    But  this  ^exemptian  frmn 

d^wKwlb  *^^^  ^^  ^^  narrowed  only  in  those  cases  in  which 
other  means,  the  religious  houses  were  privileged  ratione  ordims. 

They  were  by  ether  means,  as  we  have  just  seen, 
(supra,  17S9)  capable  of  an  absolute  discharge,  and 
then  thair  privilege  was  net  restricted  t6  lands  in 
their  actual  occupation,  but  extMided  also  to  isnds 
in  the  possession  of  their  tenants ;  therefitpe-,  in  a 
case  (y)  in  wluch  it  was  in  evidence  thaib  th^  lands 
in  question  belonged  to  km&^oE  die*  greater  lumsefr 
dissolved  by  statute  31  st  of  Henry  ihB  eighiA^  and 
liiat  they  bald  never  paid  tidies,  the  cSourt  jsresumed 
an  absolute,  not  a  qualified  exemption  $  not  merely  a 
limitbd  discharge,  while  in  the  hands'of  the  <ffmetc£ 
the  inheritance,  but  a  general  dischairge  while' in  the 
hands  of  the  occupier  also;  althou^  it  were  morel 
over  in  proof,  that  the  house  was  a  Gistardan^  abbey; 
that  other  lands,  part  of  the  same  &rm,  paid  tithc^ 
while  in  the  hands  of  tenants,  and  that  (he  lands  la 


(w)  ¥ox\).  Bradwell^  Com.  Rep.  49S.  See  also  Cowley" r.  Eey^, 
Gwill.  1308, 1309.  vid.  Stathome's  case,  Gwill.  132.  and  Dickenson 
o.Greenhill,  2  Roll.  Rep.  479«  Gwill.  401.  JBiTKi^liawff*. Clifton, 
GwilLlOH. 

(«)  By  Clarke,  Baron,  GwilL  821-  .    \- 

(y)  Ingram  v.  Thackstone,  Gwill.  919«  See  also  Lmpi^y  «« 
Rooke^  AmbL291.    GwiU.859. 
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4*drtidir  ivere  neter  in  lease.  But  m<  a  case  (^z)  in 
windi  soeh  a  privilege, '  eaUending  not  only  to»  die 
owner,  but  to  hia  tenants^  fiutners  and  ocoopiers^  W9s 
claimed  by  parties  having  only  libertatem  falcandi 
fos'ftddecifw  their  cattle  levaat  and  couchant  upon 
tbeip  ci0»s^  as  appurtenant  to  their  houses  and  lands, 
ths  Court' seemed  to  think  that  they  vfere  not  within 
the  prescription ;  fer  that  they  were  neither  &rmers, 
tenants,  nor  occupiers  ^  and  that  a  prescription  which 
tends  to  bar  the  church  of  tithes  is  to  be  taken 
atrictiy; 

.    Nor  is  it  a  sufficient  ground  of  objeetian  to  sudi    [  178  ]] 
discharge  from  tithes  ratione  ordtniSy  that  the  lands  No  objection 
were  in  the  oceupation  of  a  lessee  under'  a  lease  ^^on^that 
granted  by  the  abbey,  and  subsisting  at  the  time  of  tbe  hxkds 
tts.diseobitiofi ;   for  akhDugh  in  the  esse  of  Lord  v.  ^^^t^^ot 
Turic  (d)  it  was  held,  that  the  iaiids' which  had  be-  ^  l^»ee. 
longed  to  die  Cistercian  order  wbre*  not  so  discharged^ 
becaune^  it  appeared  that  they  were  in  the  hands  of 
tenants  'St  the  time  of  the  Absolution  of  that  order, 
and  consequently  were  not  discharged  when  they 
devdved  by  virtue  of  the  statute  upon  king  Henry 
the  eighth  (  and  althoi^h  in  the  case  of  Cowley  v. 
Keys  {b)p  in  i^ich  it  appeared   that  tfa^  lands  in 
questaon  belonged  to  the  abbey  of  Coggleshall,  ad- 
mitted on  all  sides  to  have  been  one  of  the  greater 
abbeys^  and  were  not  in  the  actual  occupation  of  the 
abbot  and^  convent  at  the  time  of  their  dissolution  ; 
and  it  was  strenuously  contended  that  the  words  of 

!  .      t     • 

(t)  €otes  r.  Wkmer,  CkKiI.272. 

(a)  Bunb.  122.  See  also  Benton  «.  Trot,  Moore,  529.  Gwill. 
208.  Dobitoft  V.  Curteene,  Gwill.  287.  and  Dibkirtson  r.  heade, 
C?H«k«er*       •  ...       .  ' 

(6)  GwUl.  1308.  -.'--.'  r.-. 
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the  statute  of  the  31st  of  Henry  the  eighth,  c.  Ij9w 
namely,  '^have,  hold,  occupy,  possess,  use,  retainr, 
"  and  enjoy,**  are  very  precise  and  strong,  and  evt 
dently  confine  the  exemption  to  the  lands  actually  in 
the  occupation  of  the  abbey  at  the  time  of  the  dissolu- 
tion ;  that  they  were  not,  therefore,  within  the  saving  of 
the  statute  :  and  moreover  the  case  of  Lord  v.  Turk 
was  urged  in  support  of  that  construction  ;  yet  the 
Court,  on  the  authority  of  Porter  v.  Bathurst  (c) 
determined  on  a  special  verdict  in  prohibition,  as 
C  179  ]  ^^^  ^  ^^  principle,  and  the  reason  of  the  thing,  that 
the  words  referred  to  in  the  statute  ought  not  to  be 
restrained,  iso  as  to  pass  only  a  possessory  right  \  tliat 
the  words  ^*  have  and  hold  **  are  constantly  made 
use  of  to  convey  the  largest  estates,  and  do  not  apply 
merely  to  manurance :  that  there  could  be  no  doubt 
of  the  existence  of  the  privilege  at  the  time  of  the 
dfssolution,  suspended,  indeed,  in  point  of  benefit,  but 
continuing  in  point  of  right ;  it  being  clear  that  the 
privilege  was  not  destroyed  by  the.  lands  going  out 
of  the  hands  of  the  abbey,  but  would  result  to 
them  together  with  the  lands,  and  was,  therefore, 
subject  to  the  provision  of  ttie  statute*  (d) 


But  where  ^^^  where  an  abbots  having  a  privilege  to  be 

^ere  was  a  charged  of  tithes,  quamdiu  manibus  propriiSj  in  the 
Se  donee'of  ^^^^  ^^  Edward  the  fourth,  made  a  gifi  in  tail,  and 
the  issue  the  abbey  was  dissolved  by  stat.  31st  of  Henry  the 
discharged,     eighth,  it  was  clearly  held   that  the  donee  of  fhe 

issue  should  not  be  discharged,  for  the  statute  di&« 

charges  none,  but  as  the  abbot  was  discharged  at  the 

'  time  of  the  dissolution,  so  that  the  party  must  claim 

(c)  Porter  v.  Bathurst,  Cro.  Jsic.  554.  559.    GwiD.  132,  hi  uot. 
and  373. 

(cO  See  GwiU.  432. 
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the  estate  and  discharge  under  the  abbot  since  the 

*  statute ;  and  the  consequence  would  have  been  the 

same,  if  by  a  common  recovery  the  reversion  had 

been  barred  before  or  subsequently  to  the  statute,  (e) 

Xt  is,  not,  however,   requisite  tbat  the  owner  of  Owner  need 
lands,  formerly  part  of  the  possessions  of  a  greater  ^^^  ^f  ^^^ 
abbey,  should  hold  them  in  fee  simple,  in  order  to  beritance. 
their  being  discharged  from  tithes.     It  is  clear  that 
a  tenant  in  tail  of  such  lands 'is  discharged,  quamdiu 
ptopriis  manibus  earoluntur.    Nor  is  it  necessary  to 
such  discharge,  that  the  owner  should  have  an  estate 
of  inheritance  in  such  lands,  (y)    In  a  case  {g)in    C  1^^  ] 
which  a  party  who  claimed  the  exemption,,  as  having, 
the  lands  in  his  manurance,  was.  only  tenant  for  life 
under  a  settlement,  with  a  remainder  in  tail  to  hia 
daughter ;  although  it  was  ^insisted,  in  opposition  to^ 
his  claim, ,  that  he  bad  not  that  quantity  of  interest 
in  him  which .  could  support  the  privilege  ^  that  to 
entitle  the  lands  to  the  exemption,  the  person  occu« 
pying  them  must  be  the  owner  of  the  inheritance^ 
and  have  the  same  estate  in  him  which  the  mpnastery 
had ;    and  the  case  of  Wilson  v.  Redman  (A)  was 
cited  as  an  authority  to  shew  that  a  tenant  for  life, 
or  years,  is  not  within  the  statute,  and  that,  there- 
fore,, the  privilege  contended  for  could  not  attach  i 
yet  the  Court  decreed,  that  the  tenant  for  life  was 
exempt,  observing^  th^t  in  tlie  case  of  Wilson  vi 
RecjiiPAn,  th^  parties  appear  to  have  had  a  fee  simple^ 
and. therefore  it  not  being  necestory  in  that  case  to 
decide  the  point,  i%  could  not  be  considered  as  of  aojr 

(«)  Farmer  v.  Shereman,  Hob.  248.    Gwill,  43  K 
(/)  Brownl.  44.     Gwlll.  1516. 
(g)  Hett  V.  Meeds,  Gwill,  1^15^ 
ih)  Haidr.  174, 
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authority  respecting  it :  that  it  is  impossible  tibat  the 

lands  can  now  be  bolden  precisely  in  the  same  man'* 

net  as  they  were  holden  by  the  monastery ;  that  the 

monastery  had  them  to  them  and  their  successors^  but 

a  man  now  has  them  to  him  and  his  heirs.    That  as 

a  fee  simple  may  be   divided  into   portions,  into 

different  estates  for  life,  in  tail»  and  reminder  in  fee ; 

where  is  the  difficulty  in  saying  that  the  tenants  of 

each  portion  shall  have  the  benefit  as  they  succeed  ? 

That  there  is  no  reason  why  a  tenant  for  life  should 

be  excluded  from  the  benefit  any  more  than  a  tenant 

in  tail,  who,  it  is  agreed,  is  exempt ;   or  why  all  tiie 

component  parts  of  the  estate  should  not  be  exempt 

as  they  severally  come  into  possession ;  *  but  such 

|[  181  ]    exemption  cannot  be  insisted  on  if  the  lands  be  in  the 

hands  of  a  lessee  for  years,  or  even  for  Ufe^  under  a 

common  lease;    for  there  is  a  material  difference 

between  a  person  who  is  iherely  a  lessee  for  life,  tand 

one  who  is  tes^ant  for  life,  under  a  will,  or  a  grant  $ 

the  latter  has  that  very  estate  m  him,  which  the 

monks  themselves  had ;  for  fihey  were  not  the  owners 

of  the  inheritance,  they  hod  the  enjoyment  only 

during  their  livtes*  (/)  ' 

Where  lands  ^  ^ands  Were  discharged  of  tithes  in  this  bands  of 
discharged  of  a  prior,  and  the  priory  were  vested  in  the  kinir  bv 

tithes  were  *  n     %  ^  -r^  o     j 

rested  in 'the  the  stat.  of  the  31  St  of  Henry  the  ei^h^  Sftthat 
H°8^coni  ®^^^  discharge  as  existed  in  the  priory  ought  t>y  law 
stant  pay-      to  continue  ;  although  tithes  shall  have  been  paid 

Ee?do^^  ^^^^  ®^"^^  ^^®  passing  of  the  statute,  yet  it  was  held 
not  make  that  even  such  constant  payment  should  not  operate 
abl™  ^  "^^  'SO  as  to  make  the  lands  chargeable.  (^)     / 

(0  Ai^do,  G will.  1516- 

(k)  Earl  of  Clanricard  v.  Lady  Dentonr,  Gwill.  363. 
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Jk\s^  iwl^e  Iwda  were  ex^oipted  from  tithes^  as  Bxemption 
beingipi^rcel  of  the  demesne  of  an  ancient  monastery^  chBrgtd  by 
which  xM^r^  inclosed  by  act  of  parliament,  it  wae  general 

11 11         1  1        iT-ii  -1         1      words  man 

t)e|4  tb9l;.ti|^  were  not  rendered  hahle  to  tithes,  by  act  of  pariia- 
a  daiiae  in  thp  act,  providii^  that  the  rector,  ov  ^^^^ 
in\propnator  ofi  the  parish,   or  his  lessee,  should 
receive,  all  kinds!  Pif  tithes  from  the  new  indosure^ 
notwitih^taviding  a^y  modus  or  pretence  of  a  modus, 
or  Qompoiution,  in  ^y  other  parts  of  the  parish,  or 
any  exempticm  whatsoever ;  on  the  ground  that  such 
general  words   ought  not  to  destroy  a  clear  legal    [  1^^  1 
exemption,,  when  the  whole  scope  of  the  clauses 
w^s  to,  preserve  merely  such  right  as  the  impro* 
nriator,  9r  his  lessee  had  at  the   time  of  pasaqig 
the  act,  {I)  (4)  ..  ,  , 

W)m^9  the  landsi .  f];pm  which  the  tithes  wene  de*  No  discharge 
manded  wier^e.  copyhold,  parcel  of  a  manor,  of  which  ^^iTcwy- 
a  prior  was  seized. iu  fee,.an4  Wfts  also  pvspn  impar«  hold. 
sonnee,  by  which  imipn  it  was  insisted*  that  the  tithes 
were  extinguished,. it  was  held,  that  the  union  was  no 
discharge;  9f  the  tithes  of  tbe  copyholds  (m)  Nor  is  a  Nor  a  college 
college  .given  to  the  crown  by  stat.  1  Edw»  6,  entitled  P^®°  ^  ^® 

.        /»  .11        •  n    %        •  crown ;  secus 

to  an  exemption  from  tithes,  by  virtue  of  the  above-  as  to  a  com* 
menti^)^^  sUt.  of  the  31  Henry  »♦  (n)    A  common  ™*''^  ^PP**'* 

(/)  ^tt  V.  Qopku^s,  a  Bid.  R  C«  521 .    OWiU.  704. 

(m)  Branche's  case,  Moore,  219.    GiyilL  156.    See  also  fienton 
V.  Trott,  Moore,  528.     GwiD.  208. 

(ny  Green  v.  Baker,  2  Co.  42.   Gwill.  189. 


'  (1)  [A  saving  clause  at  t)ie  end  of  an  inclosing  act»  reserving  the 
rights  of  all  persons  not  panics  to  the  act,  was  held  not  to  save  cbe 
rights  of  a  rector  not  party  to  the  act,  where  an  enacting  cfause  in 
the  statute  expressly  exonerated  the  lands  from  tithai.  Riddle  v. 
White.  Gwill.  1387.] 
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ftppurtenant  to  an  estate,  as  I  have  before  intima- 
ted (o),  is  entitled  to  the  same  exemption  as  the 
estate  itself.  (/>)  But  a  custom  that  occupiers  of 
ancient  messuages  in  certain  parishes,  within  a  cer- 
tain manor^  shall  pay  the  tithes  arising  from  a  com- 
mon and  other  H/raste  lands  appiirtenant  to  their 
messuages,  to  the  rector  or  vicar  of  the  parish  in  whidi 
the  ancient  messuages  are  situitt^,  and  not  to  the 
rector,  or  vicar  of  the  parish,  in  which  the  right  of 
common  is  enjoyed,  has  been  held  good..i^)  •  / 


/  >■ 


Distinction 
between  a 
prescription 
m  non  deci- 
mando,  and  a 
claim  to  a 
porUoi]L  9f  • 
tithes* 


Although  a  prescripti(Hi  in  non  decimando  is*  geo^ 
xa]iy,  and  with  these  exceptions  only  which  X  have 
above  stated,  unlawful^  and  incapable  of  being 
maintained,  yet  there  is  an  essential  distinction 
.between  a  psrescriptioQ  in, non  d^a9min4iQp.jUf^d ^i^aim 
of  a  porti^  of  tithes  in  \<ipposition  to' tb^  xectpr,  if 
the  daim  be  supported  ^by  evidence  of  i^e  actual 
eqj^^mentjt^'.the  peroawcyof  the'tithes^. :  The  title 
is  not!  ijQlawfuil :  a  good  titif  may  hav^  been  rderived 
40  .the  party '  iia  possessions  <  The  title,  ther^r^^  not 
beiqg  <sin^{)fv.unUwfu],  Jk>ng  ppssfssiqn  is  ^evidence 
of  r the  tHl^;  aud  on  t^Ms  principle^  .where  a  defbn- 
dant,  in  answer  to  a  bill  fil^by  tb#.i;fOtor  fgor.tjthes^ 
claimed  a  pprti^  of  titb^fi^^And  aupportedt {that claim 
by  evid^ceof  long  pos$ies8i0n». th^ Co^TUof  Exche- 
quer would  %)fi^  interpai$€v  even  «o  'fiu"  as  to  jcUftect  an 
issue,  buit  left  the  plaiatifi'  to  pur,^Q. .  ,Iyi9»  legal 
remedy •  i(r) ! .  .-  .•• ,    >  u  ,  <(>»  a  .  -i 

(o)  Supra,  89. 

(p)  Lambert  v.  Cummins,  Bunb.  138.     jGrfvilL^^.  .^. 
^)  BAenpgto*?  ^-  Hunt,  GwUJ;  ISfJjB.  ,   ,  ,a  Vl"  ^  ' 
(r)  Sqott  t?f,  Airey,  GwilU^l  f  74.    EjiwarrtR^r.  I^^gJ  Vernon,  Gwill. 
1177.  in  not.  Fanshaw  ti.  Rotheram,  Gwill.  li/7. 


zii-f.-itin  .  C  A*^  ) 


I     ' 


*    \  ■  * 
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CHAPTER  VIII. 


E^Bemptione  partial. 


a      • 


il 


HAVING  discussed  the  doctrine  of  general  ex-  QlmxAsam 
emption  from  the  payment  of  tithes,  I  proceed  ^^ns'!^"''^^ 
how  to  the  consideration  of  such  species  of  exemption 
as  afe  merely  partial;  which  comprise,  as  I  have 
beftrre  remarked,  Moduses  and  Compositions,  {a) 

The  pro(>er  definition  oi  a  modm  dechnandi,  or.  Definition  of 
in  common  language,  HModus^  is  a  composition  for  *  "^"•• 
tithes,  Whifch  has  existed  from  time  immemorial  (b)  j 
or  in  othef  Words,  Whertf  by  Custom  or  prescription, 
a  particiilar'  mode  6f  tlfhii^  has  subsisted  different 
front  that  audidrize^  by  the  general  Iaw»    Before 
the  te^tricthne^'stdtutled,  the  pai^soii,  patroofi,  and  ordi- 
nary weti6  capable  df  binding  the  revenues  of  liie 
church.    A  modus,  therefore,  shall  be  presumed  to 
have  bad  its  icommenoement  from*  an 'instrument 
signed' by  thobe  parties,  which  has  been  kmt  by  lapse 
of  ^  thne  (c) )  but  then  there  can  be  no  colour  of 
'    reason  for  saying,  that  because  such  instrument  has 
been  lost,  the  composition  established  by  it  should 
be  lost  also,  (d) 


*'■-  I ..  . 


(a)  S(ut)f.  164.    •        '  '^      •.....;,. 

(  b)  Per  Holt  C.  J. '  Startup  v,  Dodderidge,  Gwilt /  59  W 

(c)  Ord  «.  Clarlc,  Gwill.  1437.    3  Anfttr.'  638. 

(d)  Chapman  o.  Monson,  2  P.Wms.  573. 
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General 
nature  of 
moduses. 


Law  of  Ti^' 


q«4?..vm. 


[184] 


Distinction 
between 
parochial 
and  farm 
moduses. 


There  are  various  descriptions  of  xi\o4(ises.   J^, 
modus  is  sometimes  a  pecuniary  compensation,  as.. 
two-pence  an  acre  for  the  tithe  of  land ;  sometimes 
it  is  a  compensation  in  work  and  labour,  ^  that  tl^ 
parson  shall  have  only  the  twelfth  cock  of  hs^,  a^d.. 
not   the  tenths   in   consideration    of   the   pwner^s. 
making  it  for  him  (e) :  sometimes  in  lieu  of  a  large , . 
quantity  of  crude  or  imperfect  tithe,  the  parson  shall 
have  a  less  quantity  when  arrived  to  greater  matu^ 
rity,  as  a  certain  number  of  fowls  in  lieu  of  tithe . 

eggs-(/) 

Moduses  are  abo  distinguishable  with  reference 
to  the  extent  of  the  lands  which  they  cover.  A 
general  custom  prevailing  tltroughout  a  parish  is^ 
different  from  a  prescription  for  a  particular  farm. 
The  former  species  is  calle4  a  parochial^  and  the 
latter  a  farm  modus.  A  parochial  modus  extends  to 
all  the  tithes  of  that  species  which  arise  within  the 
district ;  but  a  farm  mod^s  depends  upon  more . 
particular  circumstances,  and  is  more  strictly  con^ 
fined,  si^ay  124.  (^)  (1) 

Such  is  the  general  nature  of  a  modus ;   but  it  is 

(e)  See  Andrews  «.  Lane,  GwilL  473. 

(/)  fiomerton  -o.  Cotton*  GwflL  199.  Cyo.  Elia.  5A7..  2  Bl. 
Com.  29.  See  also  Atuitin  v.  Figot,  Gwill.  217.  Cvo.^  £li«<  79%.  & 
supra,  63. 

(g)  GwiU.  1323.  See  Bishop  v.  AnmdeK  GwilL  585.  &  Lloyd  v. 
Smidl^  G^U.  619.  ^  Scott  v.  Allgood,  GvidlL  1369: 


(1)  [Where  tithe  of  corn  has  nefer  within  memory  been  payable  in 
a  parish,  and  a  contributory  payment,  exempting  the  whole  parish, 
is  paid  by  certain,  though  not  all  of  the  owners  and  occupiers  of 
estates,  the  question  of  whether  farm  or  district  m(>dus  must' go  to 
an  issue.    De  Whelpdale  v.  Milbum,  5  Pk'ice,  485.] 


■ 
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necessary  to  take  a  more  minute  view  of  its  various 
iniddents  and  properties. 

There  are  many  requisites  to  constitute  its  va-  Surequisiies 
lu&ty:  1.  A  modus  miist  be  fixed  and  invariable;  ^L^^f  ][*''' 
or,  ih  other  words,  a  certain  recompence  for  a  certain  modus, 
duty.     S.  Such  substitution  for  tithes  must  in  its 
origin  have  been  beneficial  to  the  parson,  and  not  fot 
the  emolument  merely  of  third  persons.    3.  It  must 
be  difierent  from  the  article  compounded  for.    4.  A 
modus  for  one  species  of  tithes  shall  be  no  discharge 
for  the  payment  of  any  other  species.    5.  It  must  be 
as  durable  in  its  nature  as  the  tithes  discharged  by 
^C    Lastly,  it  must  not  be  too  large,  which  the  law 
denominates  a  rank  modus. 

I 

I.  In  respect  to  the  first  of  these  properties,  that  *«^-  Must  be 
a  mbdus  must  be  certain  andJnvariable;  it  is  a  neces- 
sary consequence  of  its  having  ibeen  an  original  real 
composition,  whiah  in  its  essfence  musrt  have  always  [  185  ] 
been  one  and  the  same ;  an  uncertain  or  fluctuating 
payment,  or,  in  legal  language,  a  desultory  or  leaping 
modus,  could  not  have  been  settled  from  time  imme- 
morial. (1) 


■*.iB^-* 


(1)  [Under  tins  head  may  b^  ranked  a  ease  where  two  noduses 
were  objected  to  on  the  ground  of  being  iocone&tent  one  with  the 
other.  One  was  a  modus  of  5^.  for  every  ten  calves,  where  there 
happens  to  be  ted»  in  lieu  of  the  tithes  of  such  calves,  and  also  of 
the  tithe  milk  of  the  cow  belonging  to  such  calves,  called  renew 
cows,  or  cows  having  each  had  a  calf  within  the  year.  This  modus 
was  preceded  by  one  of  three  halfpence  for  every  cow  called  a 
renew  cow,  or  a  cow  that  has  had  a  calf  within  the  year,  and  is  full 
of  milk,  in  lieu  of  the  tithe  of  such  cow.  The  majority  of  the  Court 
considered  them  bad  on  this  ground.  Lsung  f .  Yarborough,  4  Price 
383.  The  correctness,  however,  of  this  decision  may  perhaps  be 
reasonably  doubted,  when  wc  notice  the  answer  given  by  the  Couit 
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his  successors  five  marks.   It  was  further  founds  that 
in  the  year  1S59  there  was  another  composition^ 
reciting  the  former ;    but  it  was  not  found  that  this 
was  confirmed  by  the  patron  and  ordinary,  by  which 
the  prebendary  and  his  successors  were  to  have  their 
election  yearly,  either  to  receive  tithes  in  kind  of  com 
and  grain  arising  within  the  places  aforesaid,  as  well 
of  lands  in  the  hands  of  the  abbot  and  convent  as  in 
the  hands  and  manurance  of  their  tenants,  or  to 
receive  five  marks,  so  as  such  election  were  notified 
to  the  abbot ;    and  for  those  years  in  which  the  pre- 
bendary should  choose  to   receive  tithes,  the  five 
marks  were  not  to  be  paid.    It  was  then  found,  that 
the  possessions  of  the  abbey  came  to  the  crown  by 
statute  SI  St  Henry  8,  and  that  at  the  time  when  the 
action  was  commenced,  the  defendants  were  proprie- 
tors of  the  lands,  and  that  the  plaintiff  was  seised  in 
fee  of  the  prebend,  and  that  a  lamb  and  sheep  were 
then  renovant  upon  the  lands.     The  Court  of  Ex- 
chequer held  that  the  second  composition  did  not 
[  225  ]     affect  the  successors  of  the  prebendary,  and  that, 
therefore,  the  abbot  was  not  bound  by  it ;  that  the 
power  of  election  was  gone,  and  consequently  the 
first     composition  should    stand    quoad    terras  in 
propriis  manibus  ;   and  that  for  the  others,  tithes  in 
kind  might  be  taken  as  before,  (h)     Farther,  in  a 
case,  in  which  the  lessee  of  tithes  agreed  with  the 
owner  of  lands,  for  certain  collateral  considerations, 
not  to  take  tithes  in  kind  from  the  tenants  for  twelve 
years,  but  to  accept  a  reasonable  composition,  not 
exceeding  three  shillings  and  sixpence  per  acre,  and 
thereto  bound  himself  and  his  assigns,  this  agreement 
was  held  void,  from  the  uncertainty  of  the  sum  to  be 

(h)  iDglcbyu.Wyvell,  GwiU.516. 


rack-ijen^d  &nps  (n)^  is  void :  A  ii^odus  is  not  f4>P^ 
^  caible  tp  rents  reserved  from  time  to  time,  on  frequent 
n^w,  reservations.  (1)     On  the   same   principle^  a        .      . 

(n)  Bean  v.  Lee,  Gw91.  609. 


I  ■  ■    r    '  fr'  r 


.  »(1)  [Though  this  se^ns  now  .^  be  eBt^bliahed  by  ifad  aiMJi!kOffity  of 
Startup  V.  Dodderidge,  there  are»  nevertheless  a  number  of  case^  in 
the  books,  in  which  a  customary  payment  of  so  much  in  the  pound 
upon  the 'font  -reserved  haa  been  supported.  Thus  in  the  cases  of 
Taylor  o.  OAe^A  Wood,  46..  n..  and  Holbech  v.  Taylor,  I  Wopd^ 
40.,  payments  of  2s,  for  every  20^.  rent,  ^n  lieu  of  the  tithe  of  cer- 
tain lands,  veere  established.  In  Simpson  o.  Tucker,  ibid.  197.»  a 
modus  to  pay  for  agistment  after  the  rate  «f  30d.  in  the-  pound,  waa 
seut  to  aa  issue.  In  BuU  v.  Till,  2  Wood,  17S.|  a  modus  of  i2d.  in 
the  pound,  called  the  pound  shilling,  in  lieu  of  the  tit^e^  of  certain 
farms,  was  established.  So  in  the  case  of  Strode  r.  Bickbam, 
i'Wood,  269.  customary  payments  are  established  for  all  lands  withip 
amanofy  ptopc»tioQed  to  tlie*  arooant  of  the. rent  neserved  by  the 

tend,  /The^^J^of  ;St.Btaytt;,Pn9n.^.V<^»  217.  maygbobe 
considered  as  an  authority  for  this  prop(k|i^on,  as,  although  a  modus 
t>f  1^.  in  the  fAmiid  was  oveHrtded,  yet.  we  are  informed  by  Bun* 
bmtf\  105iMk»  i^t'tlie  detentnttatioa^  pfoceaded  upon  tibe  now  ex- 
4>lod^  dpGlriiie,  that  it  was^iiv^c^si^ary  to  piention  the  time  whei^  the 
modus  is  payable.  .The  strongest  authority,  however,  is  that  of  Dr. 
Grant's  case,  11  Co.  15.  (noticed /)0fft  246.),  which  was  a  question 
upon  the  statute  of  Henry  8.  for  regulating  the  payment  of  tithes 
in  London,  and  a  modus  of  2f .  in  the  pound  of  the  rent  of  houses* 
by  way  of  tithe,  was  held  valid ;  for  it  was  said  that  it  might  have 
a  lawful  beginnihg,  that  it^might  have  been  a  modus  for  all  the  tithes 
of  the  land  upon  which  the  houses  were  built. 

There  is  also  a  singular  instaace  (though  it  was  not  the  case  oC  a 
modus)  of  this  method  of  valuation  being  adopted  by  the  court.  In 
the  case  of  Devereux  v.  Badley,  ibid.  66,  a  vicar  clumed  by  custom 
&•  6d.  -iwthti  p^und  on  the  rent  of  certain  macsh  lands  in  lien  of 
the  tidie  cf  the  hailMge  of  aich  landa.  The  deiendaat  stated  that  the 
Msagdhad  b^en  to  pay-ofely  Js.  inthe  pound,  and  \L  over;  butlB  it 
appeared  <tfa«t  the  tithe  waa  usually  oompounded  for  ait  2$^  in- the 
poand^  the^deiiRMlant  wai- ordered  to  pay  it. 

Tfaaie  is  ansNlher  speeies  of  modus,  as  to  which  aba  the  ^ed^ns 
asemoch  at  variance)  ^.r-4«a.cu9tomary  fMiyment  of  so  muoh  «f  *the 
price  of  an  article  when  sold;  Thua  ia.Brnateo^.Wattti^i'J  Wood» 
304.  for  apples  and  pears,  a  payi<ie»tofthaiteatk'pavt'oC  alter  moliey 


\ 
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modus  to  pay  the  yearly  value  of  farms  wliich  are 
underlet  h  diso  bad.  (a)  On  the  same  gtiotind  of 
uneertainty  an  alleged  inodus  ol*  three-pence,  payable 

(o)  Ibtd. 


fi>r  which  the  parifthioner  sold  the  same :  In  Leach  v.  Deacon, 
Hi.  373.,  for  the  tithe  of  calves  sold  to  be  kSled,  the  tenth  penny 
tot  which  such  calf  is  sirfd,  payable  at  the  time  .of  the  Bale  tbetfeof  t 
In  Hockmore  v.Richards,  ibid.  485.  a  payment  of  **  the  tenth  part  q£ 
the  price  forwhich  every  calf  fiedlen  has  been  sold**  were  all  established. 
In  Slocoinbe  o.  Bond,  4  Wood,  36.9  &  modus  of  '^  one  penny  in 
every  shilling  of  t^e  money  for  which,  in  every  yeac>  the  apfdes  or 
pears  are  sold,  and  so  in  proportion  for  a  leas  quantity  of  applas 
and  pears  sold  as  aforesaid,  for  the  tithes  of  such  apples  and  pears,*" 
was  established.  So  in  the  case  of  Leathes  «.  Newitt,  4  Price,  373. 
a  modus  of  **  one  halfpenny  for  every  calf  fallen  or  dropped  in  the 
parish,  in  lieu  of  the  tithe  of  the  said  caK>  and « tenth  part  of  the 
price  if  sold,"  was  held  good. 

Notwithstanding  these  authorities,  however,  in  the  case  of  Laing 
r.  Yarborough,  ib.  3881,  vrlnoh  ilnniediately'f<41owed' the' above,  the 
mi^rity  of  the  Judges  in  the  Court  of  Eiohequer  considepdd  amodus  ef 
^  one  shilling  and  sixpence  in  the  pound,  in  lieu  of  tl^e  titlie  of  rape 
seed,  when  the  same  is  sdld  in  the  seed,"  as  bad  for  uncertainty.  It 
is  diHieiih:  to  reconcile  this  determination  with  the  abov^,  and*th6 
aigtlments  of  tho^  learned  Judge!  who  s«^»poned  it^Jiie  hi  bam 
bebg  satisfactory.  No  notice  is  taken  by  them  of  Ae  earlier  detc^ 
mination,  no  argument  advanced  which  is  not  applicable  to  every 
similar  case,'  and  a  distinction  is  adfe^ited  to  be  ^ade  between  the 
case  in  ^esdon,  and  that  of  Jjeathes  o«  Newitt,  uriuebif  notlntelu. 
Hgible. 

There  are  two  early  cases^  however,  in  support  of  this  determina- 
tion, which  have  escaped  notice.  In  the  case  of  Gwavas  v,  Seage^ 
1  Wood,-203.>  which  was  a  hill  far  the  tithe  ofseafi^  tAe  d^feud^ 
anfs  stated,  that  as  for  pilchards  caught  in  seines  by  boats  moored, 
the  owners  of  such  boatb  and  seines  had  used  to  pay  the  tenth  part 
of  the  money  for  which  the  same  were  used  to  be  sold  in  fresh,  ac- 
cording to  the  price  the  owners  paid  the  seamen  for  their  partp 
thereof.  The  Court  declared  that  the  payments  of  the  tenth  pennji 
of  the  Aioney  for  whioh  the  fish  weie  sold,  was  in  «fihot'  a'p^ymeht 
of  thtftMie  in  kiitod,  and  decreed  an  aeeoiuit.  Hie  other  case  vraa' 
that  of  HolHMlt'  v«  WoblsCoH,  ih.  41 1 .,  ^here  a  modus  for  all  calvea 
sold,  iof  25.  in  every  21k.  was  declared  void.]  •    .  .   ,  >   f  ^ 
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by  the  occupiers  of  every  ox*gaiig  of  land,  containing 
sixteen  acres  of  arable>  meadow,  and  pasture^  tifter 
the  rate  of  seven  yards  to  the  pole  or  perch,  in  lieu 
of  the  tithe  of  hay  arising  on  the  ox-gang,  has  been 
held  invalid ;  for  that  there  was  no  specification  of 
the  proportions  of  such  different  species  of  land,  and 
there  was  nothing  to  pay  for  an  ox-gang  of  arable 
cMily,  or  an  ox-gang  of  arable  and  pasture.  By  the 
fltiefcuation,  therefore,  of  lands  in  the  parish,  it  might 
happen  that  the  arable  might  be  occupied  separately 
from  the  meadow  or  pasture.  It  would  have  been 
a  very  different  case,  if  the  ox-gang  had  been  com- 
puted on  the  actual  state  of  the  occupation,  on  the 
day  on  which  the  tithe  was  to  be  demanded^  as  on 
every  sixteen  acres,  consisting  of  all  the  arable,  and 
all  the  meadow,  and  alt  the  pasture,  that  each  man 
had ;  for  on  that  supposition,  the  whole  parish  would 
contribute  to  the  vicar  a  certain  sum  at  all  events ; 
because  theta  all  the  lands  in  the  pari^^  reduced  to 
their  own  proper  bx-gang,  would  contribute  their, 
proportions  to  one  fixed  and  certain  recompence 
for  the  tithe  of  the  meadow  land,  whidi  would  be 
always  payable  to  the  vicar  out  of  the  specific  lands, 
indepqndenit  of  the  uncertainty  and  flijqtuation  of 
the  occupatidiQ  Op)  (t)  A  modus  of  ikit  sum  of  one 
penny,  usually  called  tilth-penny,  to  be  annually  paid 
by  the  respective '  occupiers  in  lieu  of  all  tithe-hay 
arising  qa  lands  part  of  certain  tenements,  was  also 


•t 


(p)  Markliam  v.  Laycock,  Grwfll.  1339. 


iXy  [ikmiim\f>i%U  16$,  l<i.  payaWe  for  eurtain  tith^mtlunia 
townahip,  tWocGMfder  oC  each  farni  or  tenement  within  the  said 
township  respectiviely  payings  his  rateable  proportion*  waa  held  bad 
for  uncertainty.    WoUey  o.  Hadfield,  3  Price,  210.] 
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held  iBcapable  of  being  supjported,  it  beiag  a 
pence  for  a  tithe  wholly  uncertain^  fluctuatiiig  io  its 
amount,  varying  according  to  the  changes  in  the 
occupation  of  the  lands,  to  be  reduced  to  a  sii^e 
penny,  if  not  to  be  wholly  annihilated  ;  for  according 
to  such  a  modus,  if  a  man  has  sixty  acres  of  hay,  he 
pays  only  one  penny,  and  if  he  lets  them  to  six^ 
several  persons,  they  shall  pay  one  penny  each ;  and 
the  converse  of  the  proposition  more  strcMigly  evinces 
its  unfairness  :  if  sixty  persons  pay  one  penny,  and 
they  let  their  land  to  one  individual  person,  one 
C  187  ]  penny  only  shall  be  paid.  (9)  (1)  A  modus,  that  aU 
occupiers  of  farm-houses  on  the  north  side  of  a  cer- 
tain lane,  with  the  lands  vsually  occupied  therewith, 
have  time  out  of  mind  paid  three-pence  at  Michaelmas 
in  each  year  for  each  cow,  and  all  occupiers  above 
the  same  lane,  or  on  the  south  side  thereof,  with  the 
lands  usually  occupied  therewith,  have  time  out  of 
mind  paid  twopence  for  each  cow  in  lieu  of  tithe  of 
milk  in  kind,  has  been  declared  to  be  uncertain  and 
void  ;  for  that  the  house  may  fall  down  and  be  unin- 
habited^ and  then  no  modis  will  be  payable ;  nor  can 
any  description  be  more  uncertain  than  that  of  lands 
usualfy  enjoyed  with  the  tenement,  since  the  lands 
let  with  the  farm-house  may  be  often  changed,  (r) 
A  modus,  that  the  occupiers  of  Shortflat-bog,  called 
FarsonVbounds,  a  wet  swampy  uncultivated  piece 
of  ground  lying  within  the  hamlet  of  Shortflat,  have 

(q)  Travis  e.Oxton,  3  G will.  1066. 1081.1082.  See  also  Turtont. 
Clayton,  Gwill.  628.  Bunb.  80. 

(r)  Carlton  c.  Brigbtwell,  Gwill.  676.   2  P.  Wn».  462. 


I »  >  I 


(1)  [Vide  the  observations  upon  this  case*  and  Bennett  r.  Readp 

po9t.\90l.']  ,^ 
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time  out  of  mind  annually  cut  and  made  into  hay  of 
the  grass  growing  thereon  two  fothers^  and  carried 
the  same  at  their  own  expence  to  the  vicarage-house, 
in  satisfaction  for  tithe-hay  of  the  whole  township  or 
hamlet,  and  that  the  same  hath  been  and  ought  to  be 
accepted  as  such,  and  that  ^ifoiher  is  a  certain  deter- 
minate quantity  well  known  in  those  parts,  which 
was  proved  by  the  witnesses  on  both  sides  to  be  as 
much  as  can  be  diawn  in  a  long  wain  by  two  oxeii 
and  two  horses,  it  was  held,  that  this  modus  was  void, 
on   the  ground  that  the   fotherj^  as  described   by 
the   witnesses,    was   too  uncertain;     that  it  made 
the  quantity  of  hay  depend  on  the  condition  of  the 
soil,  on  the  strength  of  the  oxen  and  the  horses,  and 
on  the  caprice  of  the  occupier,  who  might  take  the 
opportunity  to  carry  it  in  wet  weather,  when  the    [  188  3 
bog  is  scarcely  passable.  (^)  (1)    A  modus  of  four 
shillings  payable  at  Easter,  in  lieu  of  tithe-hay  arising 
on  defendant's  farm,  has  also  been  held  void,  it  not 
being  certain  of  what  a  farm  consists.  (/)     A  modus, 
that  there  was  a  meadow  in  the  parish  called  Parson's 
meadow,  and  that  the  plaintiff  and  his  predecessors 
bad  time  out  of  mind  enjoyed  the  meadow,  and  also 

(#)  Bi$awtek«^Laiiibe,  €hirHl.M9.  Ambl.  365« 


(1)  [In  the  case  of  Blackburn  v,  Jepson,  ]  7  Vea.  473,  a  modua  of 
four*pence  by  each  occupier  having  any  lands  cultivated  by  the 
ploi^,  by  tbree  or  more  hones»  usually  called  a  plough*  for  and  in 
lieu  of  all  small  predial  tithes  of  all  landa  so  cultivated,  was  held  to 
be  void  for  uiieartaioty.  An  objection  also  listed  to  the  mode  iri 
which  it  was  pleaded,  as  there  was  no  averment  what  the  quantity 
of  land  was  of  which  a  {^ough  consisted :  nor  was  it  even  said  that 
it  was^any  knowo  or  fixed  quantity  ;  but  only  that  what  was  cnlti- 
rated  by  the  plough,  by  three  or  more*  horses,  was  usuAllj*  cMled 
n  pfeugh.] 

R 


188  L(tw  of  Tiikes.  Chap.  VIII. 

various  beast  grasses  in  the  parish,  in  lieu  of  the  tithes 
within  the  parish,  was  declared  by  the  court  not  to 
be  good  by  reason  of  its  uncertainty  (w)  :  And  in  ^ 
case,  in  which  the  defendant  insiisted  on  a  modus 
that  the  occupiers  of  Ancient  tenements,  within  paav 
ticular  vills  or  townships  described  within  tiie  pari^, 
with  their  own  carriages  and  horses  led  and  carried^ 
and  ought  to  lead  and  carry,  a  cart-load  of  peat  and 
turf  from  Ulverston^moss  to  the  parsonage-house,  for 
the  use  of  the  parson  and  rector,  his  farmer  or 
deputy,  on  such  a  day,  or  within  the  space  of  every 
two  years,  as  the  parson  or  rector,  or  his  farmer  and 
deputy,  should  require  the  same,  in  full  discharge  of 
all  the  tithe  of  hemp,  flax,  and  hay  arising  on  those 
ancient  tenements,  was  held  to  be  a  void  modus,  jfdr 
a  cart-load  is  too  uncertain^  it  may  he  drawn  hy  two.  or 
six  horses,  (i))  A  modus  payable  to  the  parson  or 
curate  is  void,  (w)  (1)  A  modus  for  the  payment  of 
a  certain  sum  of  money,  but  if  the  lands  are  in  the 
possession  of  any  other  person,  to  pay  tithe  inkiiid» 
or  the  money,  at  the  election  of  the  parson,  held  to  be 
clearly  bad,  as  being  desultory,  {x)  (2)    A  modue 

(u)  Birch  v.  Stone,  Gwill.  649. 

(v)  TuUy  r.  Kilner,  ewill.e44.    B*mb.  126.    Vid.  infra,  210. 

{w)  Whieldonv.  Harrty,  Gvrill.  951. 

(x)  Webber  V.  Taylor,  Gwill.  656.     Sel.  Caa.  in  Ch. 


(I)  [A  modus  in  Ilea  of  the  dthe  of  lambs,  and  of  the  wool  of  tike 
first  shearing  of  such  Iambs,  t)r  in  li^u  of  the  tithe  of  such  lambs,  held 
void.    Leech  v.  Bailey,  6  Price  504.] 

(2)  [So  a  custom  that  if  any  person  rents  lands  of  a  greater  yc&ily 
Talue  than  his  own,  he  shall  pay  twenty  pence  in  the  pound,  or  tkt 
customary  payments,  at  the  parsons  election,  is  void.  Snowv: 
Hewitt,  1  Wood,  369.  Also  a  custom  that  the  person  who  occupies 
that  part  of  a  farm  on  which  jthe  house  stands  sfamll  pay  cdftain 
ciUDS»  is  void.  lb.] 
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a&egbd  to  be  payi^le  at  Easter^  or  otherwise^  tvhen 
the  sheep  shall  be  sold^  held  to  be  of  tlie  same  de- 
tcription,  and  adjudged  void,  (y)  (1)  A  inodu3  of 
nineFpence  a  cow  depastured  on  the  meadows,  and 
sixpence  a  cow  depastured  on  the  uplands,  in  lieu  C  I^^  3 
of  the  tithes  of  all  cows,  calves^  and  milk,  was  also 
Over*ruled;  principally,  because  the  recompence  is 
too  vague,  lor  that  the  parson,  in  lieu  of  a  certain 
right  at  common  law,  must  have  a  right  equally  cer- 
tain by  the  prescription  ^;  and  in  this  case,  if  a  cov 
were  d^»astured  partly  on  the  uplands,  and  partly  on 
the  meadows,  he  would  not  know  which  modus  to 
demand,  or  how  to  distinguish  them,  (^z) 

4 

On  the  other  hand,  if  tenants  from  time  immemo-  Instancet 
rial  have  been  used  to  pay  ji  certain  price  for  a  tithe-  objection 
iamb,  so  that  the  modus  is  ful|ly  established,  the  of  uncer- 
modus  shall  not  be  destroyed  by  the  parson's  en-  h^been 
croaching  on  more,  or  the  tenant's  payment  of  the  over-ruled. 
tithe  in  kind,  {a)    So  a  modus  in  lieu  of  tithe-milk 
to  pay  every  tenth  day's  cheese  during  the  space  of 
twenty  weeks,  the  first  cheese  to  be  paid  on  fifteen 
days  after  Holyrood-day,  seems  to  have  been  consi- 
dered as  valid,  notwithstanding  the  objection  of  un- 
oertaioty  i  and  yet  it  v(afi  not  stated  that  one  whole 

(tf)  Pbiiips  f>.  Symes,  Gwill.  6M.    Bunb.  171. 
(z)  'I'onif  no  t*.  Jj^sSI^  GwiU.  909»  and  in  not.  and  1  Bl.  Rep.  420. 
(a)  Flemyngo.  Tenants  of  Dudley,  Gwill.  155.    Sav.  13.    HoweU 
V.  Hicks,  2  Inst.  653.    Gwill.  1570.    And  supra,  185. 


0  * 

(1)  [In  the  late  case  of  Jenkinson  v.  Royston,  5  Price,  495,  sereral 
moduses  for.  the  delivery  of  calves,  lambs,  &c.  at  the  will  of  the 
owner,  after  they  were  of  a  certain  afi;e,  and  at  such  time  of  the 
year  as  the  owner  might  best  spare  them,  the  parson,  if  he  delayed 
feuhing  them*  to  pay  fQrtbe  k«ep,  were  held  bad.] 
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day's  milk  should  be  used  in  making  it.  (Jb)^  So  in 
prohibition,  the  surmise  of  a  custom,  that  all  the 
parsons  of  the  church  of  F.  had  immemorially  held 
and  enjoyed  certain  land,  parcel  of  the  manor  of  F.; 
in  recompence  of  all  tithes  of  wood  within  the  parish^ 
was  adjudged  snflScient,  though  it  was  objected,  that 
the  lands  in  question  of  which  tithes  were  demanded^ 
were  not  averred  to  be  parcel  of  the  manor,  (c)  So 
six  shillings  and  eight-pence  for  every  yard  of  land 
for  tithes,  is  a  good  modus,  although  the  lands  be 
uncertain.  (cQ  So  a  modus  to  pay  to  the  rector  the 
best  buck  and  doe  yearly  at  eveiy  season,  in  lieu  of 
the  tithes  for  a  certain  forest,  has  been  established,  (e) 
In  like  manner  a  modus  of  twelve-pence  for  a  fat 
beast,  bullock,  or  heifer,  and  sixpence  for  every  lean 
beast,  bullock,  or  heifer^  was  held  good,  notwith^* 
standing  it  was  objected,  that  there  was  an  evident 
uncertainty,  as  it  would  be  necessary  to  determine  in 
every  instance  whether  the  animal  was  fat  or  lean  j 
r  190  1  ^^^  ^^  Lord  Chancellor  observed,  that  this  was  a 
distinction  perfectly  well  established  among  farmers^ 
and  he,  therefore^  saw  no  legal  objection  to  the 
modus.  (/)  So  a  custom  for  every  householder  in-* 
habitant  within  the  parish,  to  pay  two-pence  at  Easier, 
by  the  name  of  hearth  silver^  garden  silver^  shot  and 
"wooden  silver^  in  satisfaction  of  the  tithe  of  the  pro- 
duce of  any  garden,  yard,  or  orchard,  occupied  in 
the  parish  by  such  householder  inhabitant,  and  of  all 
woods,  cuttings,  and  loppings,  cut  in  the  ye^  upon 

(6)  Wake  v.  Russ,  Gwill.  1395.    1  Anstr.  295.  and  see  1  Roll. 
Abr;  651.  pi.  19. 

(c)  Somert»n  t>.  Cotton,  Cro.  Eliz.  587.    Gwill.  199* 

{d)  Mason  o*  Hine,  Gwill.  951. 

(c)  Conant  0.  Greaves,  GwtlL  623. 

(/)  Bbhop  €.  Chichester,  QwtU.  1316.  1320^  ' 
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lands  in  the  parish  in  his  occupation,  and  also  of  the 
agistment-tithe,  is  good.(^)  (I)  In  like  manner  a 
custom  for  every  person  resident,  and  occupying 
laods  within  the  parish,  to  pay  three^pence  for  every 
sheep  sold,  or  sent  out  of  the  parish  after  old  Candle- 
mas^day,  and  before  shearing  time,  in  lieu  of  the 
tithes  payable  in  respect  of  such  sheep,  is  valid,  (h) 

Certainty  being  thus  essential  to  the  validity  of  PardcuMt^ 

requiredinthe 

{g)  Bennett  v.  Read,  GwiU.  1272.  (h)  Ibid.  allegation  of 

a  modus  m 


(1)  [Both  Sir  W.  Grant,  in  the  case  of  Bladihum  v.  Jep8on> 
]  7  Ves.  476>  and  the  present  Xiord  C.  B.,  in  Williamson  t7.  Lord  Lons^ 
dak,  5  Price,  25,  haye  considered  this  case  as  irreconcileabl^  with 
the  determination  in  Travis  v,  Oxton,  cited  antCj  p.      And  accord* 
ingly  the  former  of  those  learned  persons  in  the  case  before  him, 
which  was  a  modus  of  one  peqnj  in  lieu  of  the  tithes  of  all  hay  of 
•very  inhabitant  or  occupier  having  any  land  producing  hay,  felt  sq 
much  doubt  that  he  declined  deciding  the  question  of  law,  till  after 
the  determination  of  the  question  of  fact.    Lord  C.  J.  Ejrre,  who 
delivered  the  judgment  of  the  court  in  both  those  oases,  has  indeed 
pointed  out  wha(  he  considered  a  v^ry  marked  dbtinction  between 
them :  it  will,  hoi^^ver,  hardly  be  considered  as  satisfactory.   Accord- 
ingly the  Lord  C.  B.  in  the  above  noticed  case  of  Wflliamson  v. 
Lord  Lonsdale,  adopted  the  doctrine  lud  down  in  Travis  v,  Qxton^, 
and  decided  against  the  modus,  although  the  terms  of  it  certainly 
more  closely  resembled  the  one  in  Bennett  v.  Read.    It  was  a  pay- 
ment of  one  penny,  commonly  called  the  plough  penny,  payable  by 
the  several  occupiers  of  lands  in  tillage,  for  and  in  lieu  and  satisfhc* 
tion  of  all  small  predial  tithes.    It  is  unfortunate  that  a  prior  decir 
^on  of  Sir  W.  Grant  escaped  the  notice  of  the  bar  and  the  bench 
on  this  occasion,  as  the  doctrin^  ri^mi^ns  ^ow  more  unsettled  than 
ever.    In  the  case  of  Leyson  v.  Parsons,  18  Ves.  1 73,  the  defendant 
set  up.  as  tl\e  payment  in  lieu  pf  tithe  of  all  hay  made  and  carried  in 
and  from  any  lands  in  the  tenure  Qf  such  occupier,  be  tl>e  quantity 
.  great  or  small,  as  well  fgr  t^yo  or  more  farms  or  tenements  as  for 
one,  the  annual  value  of  one  penny.      His  Honour  appeared  to 
have  been  dissatisfied  with  the  distinction  attempted  to  be  drawn 
between  the  cases  of  Travis  if.  Oxton  and  Bennett  v.  Read ;  but  as 
the  latter  was  the  more  recent  authority,  and  as  there  was  no  dis- 
tinoiion  between  it  and  tlie  ease  before  him,  he  decided  in  &your  ot^ 
the  modus.} 

R  a 
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a  modus,  it  is  requisite  in  a  bill  in  equity  claiming  ta 
establish  such  substitution  for  tithes,  to  state  it  with 
reasonable  particularity  and  precision.  Thus,  a 
modus  to  pay  a  penny  for  every  ancient  farm  in  a 
parish,  being  a  farm,  and  not  a  parochial  modus^ 
(supra,  '1S4.  184.)  the  boundaries  and  particular 
quantities  of  land  of  each  farm,  alleged  to  be  covered 
by  such  a  modus,  must  be  stated  (infia,  194.  215.) ; 
for  it  is  essential  that  the  parson  should  be  apprised 
to  what  lands  he  is  to  resort  for  payment  of  the 
modus,  (i)  But  even  in  a  bill  the  court  does  not  re- 
quire a  scrupulous  strictness  in  alleging  a  modus ; 
thus  in  a  bill  to  establish  a  modus  for  ancient  orchards, 
it  is  not  necessary  to  set  out  the  quantity  and  bounda- 
ries of  the  orchards,  for  that  is  a  very  distinct  case 
from  the  case  of  an  ancient  farm :  the  name  of  an 
orchard  is  in  the  nature  of  a  description,  and  the 
mere  inspection  will  help  to  ascertain  it.  (Jc)  So^ 
although  formerly  it  was  held  that  in  a  bill  to  esta* 
blish  a  moduS)  a  day  for  the  payment  oi  it  must  be 
expressly  alleged  and  proved  (/) ;  y^t,  according  to 
modem  adjudications,  that  is  no  longer  necessary^ 
and  it  is  now  considered  as  too  strict  to  require  the 
proof  of  a  particular  day ;  that  to  state  that  the 
modus  is  payable  at  or  about  a  particular  day  is  suf- 
ficient (ni)  (1) ;  and  the  court  will  establish  a  modus, 

(i)  Scott  tj.  Allgood,  Gwill.  1369. 

{k)  Ibid.  1371. 

(0  Goddard  v.  Keble,  GwUl.  631.  Bunb.  105.  Goodwin  r. 
Wortley,  Gwill.  715.  See  also  Henrice  v.  Dugard,  G\>nll.  632.  and 
Gibb  V.  Goodman,  Bunb.  328.    Gwill.  735. 

(m)  Richards  v.  Evans,  Gwill.  802.     1  Ves.  30. 

( 1 )  [But  i  n  the  case  of  Roberts  v,  Williams,  1 2  East,  33,  the  Court 
of  King*8  Bench  considered  a  modus  as  void  for  uncertainty,  of 
"  ope  penny  for  every  turkey  laying  eggs,  or  to  every  tenth  egg  laid 
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even  though  proved  to  be  payable  on  a  day  different 
from  t;hat  alleged  in  the  bilL  {n)  So  on  a  bill  to 
establish  a  modus,  it  was  objected^  that  the  modus 
was  not  properly  set  out»  being  pleaded  as  a  farm 
modus,  and  the  farm  not  stated  to  be  ancient^  and 
to  hAve  consisted  immemorially  of  the  same  parcels 
as  at  that  time,  and  it  was  urged  that  the  defendant 
was  not  bound  to  extract  the  plaintiff's  meaning  by 
inferences;  but  the  court  were  of  opinion^  that  as 
the  bill  set  out  the  farm  with  all  its  parcels,  the 
number  of  acres,  and  the  abuttals  of  each  close,  and 
*  averred  that  the  modus  had  been  immemorially  paid 
for  the  £mn,  its  antiquity  was  a  necessary  part  of 
the  plaintiff's  case;  and  that  such  allegation  could 
be  supported  only  by  proving  that  the  farm  was 
ancient,  and  had  immemorially  continued  the  same } 
that  no  precise  words  in  such  case  are  necessary  if 
the  meaning  be  clear,  (o)  Nor  is  it  necessary  either 
is^  law  or  equity,  in  laying  a  modus,  to  use  that  ex- 
press term  *  Accordingly,  a  bill,  to  establish  a  custom 
loary  payment  of  seven  pounds  per  annum  in  lieu 
ajod  satisfaction  of  tithes,  was  beld  to  contain  a  suf- 
ficient all^ation  of  a  modus :  Lord  Hardwicke  C. ' 
in  such  case  observing,  that  the  material  words> 
are,  so  much  money  paid  in  lieu  and  satisfaction  of 
tithes*  (|>) 

(fi)  Aactertoa  o.  Diivies,  Gwill.  1268. 

(o)  Lord  £taw«ll  v.  Atkins,  Gwill.  1434, 

(p)  Richards  v.  Eraps,  Gwill.  802.    1  Ves.  30. 

**  by  sudh  turkey,  at  the  option  of  the  vicar,  in  lieu  thereof,**  as  no» 
certun  time  was  given  if  the  option  were  made  to  take  it  in  money ;; 
and  therefore,  if  there  were  a  change  of  ricars  in  the  year»  it  woukt 
be  uncertun  to  which  of  diem  it  would  belong.} 
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Greater  lati- 
-tude  allowed 
in  an  answer, 


[192] 


But  in  an  answer  insisting  on  a  modus  by  way  xX 
defence  stilL  greater  latitude  is  admissible,  on  this 
distinction :  that  if  a  biH  be  filed  by  a  landholder  to. 
establish  a  modus,  it  is  reasonable  that  he. should  be 
restricted  to  an  accurate  statement  of  his  daim,  for 
he  is  bound  to  know  it,  before  he  asserts  it  in  a  court 
of  justice ;  but  in  the  case  of  an  answer,  a  tenant  is 
compelled  within  a  limited  time  to  answer,  and  state 
his  defence ;  and  if  he  give  such  a  statement  as  wiH 
apprize  the  plaintiff  of  the  general  nature  of  the 
case  to  be  made  against  him,  it  shall  be  sufficient,  (jj) 
Thus,  where  the  defendant  insisted  on  a  modus  of 
four-pence  for  every  acre  oi  grass  cut  and  made  into 
hay  in  lieu  of  the  tithe  of  hay,  to  which  it  was  ob- 
jected, that  it  was  illegal,  inasmuch  as  it  was  not 
stated  to  be  so  in  proportion  for  a  greater  or  less 
quantity  than  an  acre ;  the  objection  was  over-ruled, 
and  the  modus  declared  to  be  sufficiently  set  forth. 
So,  in  the  same  cause,  the  defendant  stated,  that 
there  were  several  lands  in  the  parish,  which  were 
exempt  from  tithes,  and  that  there  were  other  lands 
of  which  the'  rector  waa  entitled  only  to  a  moiety  k£ 
the  tithes,  and  the  above  modus  in  liea  of  tithe-hay 
was  laid  for' every  acre  of  gmss,  except  od  the  lands 
which  were  tithe-^firee,  and  those  for  which  tithes 
w6re  paid  in  moieties:  an  objection  was  taken  to 
the  legality  of  the  modus,  because  the  defendant  had 
not  particularly  set  out  the  lands  which  he  stated 
to  be  exempt,  or  fot  which  tithes  were  die  in  moie* 
ties ;  but  this  objection  was  also  over-ruled,  (r)    So. 
where' the  defendants  in  their  answer  se&  up^ifrjm- 
memoria!  payment  due  and  payable  by  the  owners 

^)  fiaker  fi. '  Athill,  GwilL'  1 423.    2  Anstr.  49! .    See  also  Atkyna^ 
Y-  Lord  A^illoughby  d^  Brooke,  GwtlL  1412.    Antftr.  397;     -^ 
(r)  Gilk  V.  Horrex,  Gwill.  86 1 . 

^  4 
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of  occupiers  of  lands,  by  way  of  modus  or  composir 
tion  for  the  small  tithes,  it  was  contended  that  the 
modus  was  not  set  forth  with  sufficient  certainty ;  it 
being  pleaded  as  a  modus,  or  composition ;  whereas 
the  claim  of  exemption,  being  against  common  right, 
must  be  accurately  defined :  But  the  court,  recognis- 
ing the  distinction,  I  have  just  alluded  to,  held,  that 
if  this  had  been  a  bill  to  establish  the  modus,  the  ob* 
jeetion  might  have  prevailed,  but  that  in  an  answer, 
such  strictness  is  not  requisite ;  if  it  appear  that  there 
is  a  good  defence,  that  is  sufficient,  and  therefore  [  19^3: 
disallowed  the  objection,  (s)  So  where  to  a  bill  for 
vicarial  tithes  the  defendant  in  his  answer  set  up  a 
modus  for  an  estate,  of  which  he  was  owner,  called  H., 
without  mentioning  its  extent,  but  which  in  the  bill 
was  stated  to  consist  of  two  hundred  acres,  the 
manner  of  laying  the  modus  was  objected  to  for  un- 
certainty ;  but  the  Lord  Chief  Baron  observed^  that 
the  object  in  stating  the  number  of  acres  was  to 
ascertain  the  land ; -that  if  it  be  ascertained  by  other 
means,  the  end  is  answered,  and  expressed  his  doubt 
of  the  validity  of  the  objection ;  and  although  the 
other  barons  thought  that  the  name  did  not  give  suf- 
ficient certainty,  and  that  it  was  not  supplied  by  the 
bill ;  yet  the  objection  seems  to  have  been  considered 
as  very  critical,  and  the  court  permitted  the  answer 
to  be  amended,  (i)  (1)     And  where  the  answer  set 

(«)  AlJ£yt)A9.IiordWi]loughbyflleBrooke»GwiU.1412.  Azi8tr.397. 
(0  Vyse  v.Duntze,  Gwill.  1124. 


I  ji 


(1)  [Wkere  the  defendants  had  described  their  farms  by  the 
number  of  acres,  and  an  objection  was  taken  at  the  hearing  to  a 
want  t^  s^fficient  description  of  the  local  situation,  the  court  per- 
mitted the  cause  to  proceed,  suggesting  that  if  the  objection  were. 
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up  a  modus  in  lieu  of  all  tithes»  or  at  least  of  tithe* 
bay,  for  a  place  not  described  by  metes  and  bounds^ 
but  by  a  map  annexed  to  the  answer,  and  the  answer 
was  objected  to  as  being  uncertain,  the  objection  was 
over-ruled,  (u)  (1)  Again,  in  a  case,  in  which  the 
defendant  insisted  on  a  modus  without  averring  it  to 
be  immemorial,  acknowledging  that  he  did  not  know 
bow  Icmg  it  had  subsisted^  and  also  omitting  to  state 
at  what  time  it  was  payable,  the  court  held  the  answer 
to  be  nevertheless  sufficient,  (v) 

Imperfection       The  indulgence  of  the  court  to  defendants  in  cases 
inuie  manner  ^f  t||jg  nature,  is  Still  more  stronely  evinced  in  the 

of  setting  out  /»  1 

a  modus,  may  following  instance:  To  a  bill  for  tithes  of  apples^ 
^^         except  ancient  orchards,  in  respect  to  which  the  InU 

admitted  a  modus,  the  answer,  which  was  very  con- 
iiised  and  indistinct,  set  out  the  copy  o£  a  paper* 
writing,  purporting  to  be  an  account  of  a  modus  in 
the  parish,  which  the  defendant  stated  he  believed 
to  be  true,  and  added  these  words,  '^  Cyder  two* 
'*  pence  per  hogshead/'  It  was  insisted  on  the  part 
of  the  plaintiff,  that  it  did  not  appear  what  the 
[  194  ]  modus  was,  which,  even  in  an  answer,  ought  to  be 
set  out  with  some  degree  of  certainty,  in  order  that 
the  plaintiff  may  know  on  what  the  dei*endant  relies^ 
and  how  to  apply  his  evidence ;  but  Sir  Thomas 
Clarke,  M.  R.  held,  that  if  it  appear,  that  a  pecuniary 

(»)  Clarke  v.  Jennings,  2  Anstr.  498.    GwiU.  1424. 
(t))  Baker  v.  Athill,  GwUl.  1423.    Anstr.  491. 


persisted  in»  leave  would  be  given  to  the  defendants  to  file  interro- 
gatories, for  the  purpose  of  enlarging  the  description.    Wright «. 
Southwood,  5  Price,  607-] 
(2)  [Samepointdetenninedin  Jenkiosont^.Royston,  6Price,506.3 
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payment  was  made  for  any  species  of  tithe,  the  court 
will  help  the  imperfection  in  the  manner  c{  setting 
out  the  modus,  and  put  a  construction  on  the  words* 
He  accordingly  du'ected  an  issue  to  try  whether  a 
modus  of  two-pence  per  hogshead  of  cyder  was  pay^ 
able  throughout  the  parish,  in  lieu  and  satis&ctiop 
of  tithes  in  kind  for  the  apples  which  were  used  in 
makii^  such  cyder.  («p)  (1) 

And  with  the  same  liberality  superfluous  words  StiptrflvoW 
used  in  an  answer  stating  a  modusi  which  would  J^{]^'^ 
make  it  indefinite,  have  been  considered  by  the  court 
as  expunged.  Thus  where  a  modus  of  three-pence 
per  head  for  every  sheep  brought  into  the  parish  a 
short  time  before  the  13th  of  February,  was- objected 
to  as  vague :  It  was  held  that  these  words  should  be 
rejected  as  unnecessary,  (a^)  (2)  Nor  shall  even  a 
variation  of  the  witnesses  in  the  description  of  th^ 


(lo)  Mallock  17.  Brows,  Gwill.  905.    Ambl.  423. 
(x)  Ellis  V.  Saul,  Gwill.  1326.  1335«    Anstr.  338. 


(1)  [This  decisioti  it  founded  upon  the  circumstance  that  enougib 
appeared  from  the  whole  of  the  answer,  to  show  to  what  subject  the 
modus  applied,  as  it  was  stated  in  a  subsequent  part  of  the  answer, 
that  tithe  of  apples  was  not  payable  in  kind.  It  was  attempted  to  be 
used  as  an  authority  for  the  defendant,  in  the  case  of  Bourke  o.  Isaac, 
noticed  post  197,  which,  however,  differed  from  it  in  the  circum- 
stance of  there  being  no  other  passage  in  the  answer,  by  which  the 
ambiguity  could  be  explained.] 

(2)  [In  the  late  case  of  Jenkinson  v.  Royston,  5  Price,  495,  it 
was  objected  to  the  following  modus,  *'  for  every  milch  cow  two- 
**  pence,  and  for  every  heifer  that  has  had  but  one  calf  one  penny,  for 
"  and  in  lieu  of  milk,  and  all  profits  arising  by  such  cow  and  heifer 
•*  except  the  caJf^**  that  the  addition  of  these  subsequent  words  ren* 
dered  the  modus  void  for  uncertainty.  The  Court,  however,  was  of 
opinion,  that  they  might  be  re)ected  as  surplusage.] 
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land  vitiate  a  modus,  provided  they  agree  in  pointing 
out  the  particular  land  which  is  covered  by  it  (y) 

Iiutances  g^^  g^jji  tj^jg  latitude  permitted  to  answers  is  not 

where  the 

Court  has       wliolly  Unlimited,  for  where  the  defendant  insists  on 
held  the         ^  parochial  modus,  he  must  state  in  his  answer  to 

modus,  not    ,       r  .  ' 

stated  with     whom,  and  when,   or  about  what  time,  it  is  pay^ 

SS^^'S''*''  able  (1)  (supra,  134.  184.  190.)  and  what  particahtf 

the  answer,     lands  in  his  occupation  are  covered  by  it.  (z)  (8) 

L  19q  J    5q  where  in  an  answer  a  farm  modus  was  laid  for  all 

tithes,  except  those  of  com  and  grain  and  the  tithes 

due  to  the  vicar,  it  was  held  not  to  be  sufficiently 

certain  for  want  of  distinguishing  what  tithes  the 

modus  covered,  {a)    So  where  the  defendants  ia 

their  answer  admitted  the  rector  to  be  entitled  to 

tithes  ih  kind,  except  in'  the  township  of  Risby, 

(y)  Markhiis  o«  Hudey*  Chp^ilL  1499.  See  also  Ai^ten  v.  Figot,^ 
Cro.£Uz.  736.  GwilU  217.  Bealo.  W^bU  Cro.  £liz.  8i9.  GwiU. 
220.  Taylor  o.  Walker,  Bunb.  267.  G^vill.  699.  Lath^  t?.  CHuu- 
tian,  Gwfll.  740.  "WlHiaVos  v.  tiuHiim,  GwiH.  744.  HaiTlogteb  o. 
HortoB*  1  B»o.  P«  C.  140.    GwML  594;  and  iafot  257. 

(^)  O>ggA0  V- LotdLoDfidaley  GwilL  1404. 

(a)  Nash  ti.  Thorn,  GwiU.  1324.  See  ako  Gumley  v.  Fontleroy, 
Bunb.  60.  GwiU.  628.  and  Baker  o.  Banner,  Bimb.  108.  GwiU.  631 . 


(1)  [A  modus  laid  to  be  payable  by  **  certain  occupiers,  without 
showing  more  particularly  by  whom  it  was  payable^  wwjield  to  bt 
iU  laid»  l>e  Whelpdale  v.  Milbuzn,  5  Price,  485. ;  but  it  has  been 
twice  decided*  that  a  modus  laid  to  be  payable  by  the  **  owners**  of 
land,  was  sufficient.  Ord  v.  Clarke,  3  Anstr.  638.  GhvUl.  1437.  DriA 
field  V,  OrreU,  6  Price,  329.] 

(2)  [  Acio&itUogly  the  Lord  C  B.  waa,  of  opinion,  that  moduaes  inr 
trpduced  by  stating  "  that  they  are  payable  by  the  occupiers  in  Ueu  of 
*'  the  tithes,  within  and  throughout  the  parish  (exciept  liie  occupiers 
**  of  several  other  fiums  and  lands,)  not  otherwise  d^ribed  than  by 
*'  their  respective  names,'*  were  iU  laid  for  uncertainty :  as  the  large 
exceptioh  of  so  many  fhrms  might  extend,  for  anything  that  oppeHied, 
over  ihiee^bUftfai  of  the  parialu  Wright «.  South wood»  5  Fiio^  607.i 
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wbidh  they  stated  to  condist  of  nine  hundred  and 
thirty  acr^Si  or  thereabouts^  of  which  they  alleged^ 
1,  certain  parts  to  be  demesne  of  the  manor  or  lord- 
ship of  lUsby,  and  to  contain  one  hundred  and  fifty- 
six  acres,  Qr  thereabouts ;  2,  other  parts  to  be  ancient 
cndosures,  aipd  to  contain  four  hundred  and  thirty-two 
'  acres,  or  thereabouts ;  and,  3,  the  remainder  to  be  three 
hundred  and  forty-two  acres,  or  thereabouts,  and  in- 
sisted on  a  modus,  first  for  the  demesne  lands  three 
pounds  two  shillings ;  for  the  ancient  enclosures  one 
pound  ten  shillings  and  three-pence  \  for  all  the  land 
in  Riaby,  accustomed  to  pay  tithes  in  kind,  twelve 
pounds ;.  which  amounting  together  to  sixteen  pounds 
ten  shillings  bad  been  immemorially  paid,  after  allow- 
ing the  land-tax,  amounting  sometimes  to  one  pound, 
and  sometimes  to  one  ppund  four  shillvig^  as  a  modus 
in  lieu  of  all  tithe  within  those  several  lands :  The  defend'^ 
ants  not  having  in  their  answer  ascei^lained  the  three 
different  species  of  land,  the  court  held,  that  it  was 
impossiUe  to  direct  issues  on  ai\y  of  these  moduses» 
though  the  court  at  the  same  time  expressed  a  wish 
to  relieve  the  defendants  fVom  the  diflSculty  of  having 
subjoined  the  third  to  the  two  others }  but  observed, 
that  if  a  decree  were  pronounced  for  an  account 
only  of  the  third  description,  when  the  rector  came 
ibr  his  tithes,,  his  ckim  might  be  frustrated  by  the 
occupiers  insisting  that  these  were  demesne,  or  old 
enclosures ;  an  account  was  therefore  decreed  of  all 
the  tithes  demanded  by  the  bill  with  costs ;. but  withi- 
out  prejudice  to  any  fttcure  claim  to  the  benefit  of  the 
moduses  defectively  set  forth  in  the  answer,  (t!)  (1) 

Q})  Croft  t7.  Ayer,  Gwfll.  132f5. 


!>■    I>    lll|l»t<     ItHi'     ■■!>      W    »■»>>■ 


(1)  [9o  Vbeffr  tbe  ooeupier  <if  a  fiutt  attitedi  *'  that^Ote  said  fiuro 
*'  in  parcel  of  the  demesne  lands  of  a  certain  mansion-house  called 
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In  tike  BMiuier,  to  a  bill  for  seversd  ^des  of  tithes, 
and  particnlarlj  for  agistment,  two  of  the  defendants! 
in  their  joint  answer  set  up  a  modus  to  cover  the 
agistment  tithes,  one  of  whom  stated  that  he  held  a^ 
owner  certain  lands  within  l^at  township  of  T.,  con- 
sisting of  twenty  acres  or  thereabouts,  and  also  of  seven 
beast  gates,  or  cattle  gates,  in  certain  open  pa^xires 
there  called  A.  and  B.,  together  with  common  d 
pasture  on  the  moors  or  commons  within  the  town- 
ship, which  farm,  lands,  or  gtounds  were  part  of  an 
ancient  estate  within  that  township,  which  thereto* 
fore  belonged  to  J.  C. ;  that  the  other  part  lliweof 
consisted  of  eleven  acres  of  meadow  land,  or  there- 
abouts, and  three  beast  gates,  or  cattle  gates,  and 
that  the  last  mentioned  premises  also  belonged  to  the 
defendant,  but  during  the  said  years  were  let  out  to 
tenants.  The  answer  tlien  set  forth,  that  the  de* 
fendant  held  as  owner  certain  other  lands  there, 
consisting  of  twenty  acresi  or  thereabouts,  which 
were  parcel  of  an  ancient  estate  within  the  township, 
which,  theretofore,  bdonged  to  W.  A.,  the  other 
part  of  which  consisted  of  twenty  acres,  or  there- 
abouts. The  description  of  the  lands  held  by  titte 
other  defendant  was  similar,  being  parcel  of  anoth^* 


**  A.  H.,  situate  in  the  said  parish  of  C,  and  whioh  said  demesne 
**  lands  are  usually  called  A.  H.  demesne,  and  comprize  altogether 
'Sabout  two  hundred  and  nineteen  acres  dunee  Roods  and  tfairtynAc 
**  perches  for  wl^ichy  from  time  immemorial*  a  certain  mpdus  of  fortj 
shillings,  has  been  payable  by  the  proprietor  of  the  said  mansion 
bouse  and  demesne  lands,"  tbe  Court  held  that  this  ivas  not  a  suf- 
ficient description  of  the  lands  claiming  to  be  protected  by  it :  that 
pleading  a  modus^  for  a  whole  district,  and  then  averring  that  the 
particttlar  lands  are  part  of  such  district,  without  describing  it  by 
010(68. aad  baundst  is  iosufEiQieQt  apd  bad,    QiUibcaod  o.  Scotson, 

4  Price,  m.y 
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andent  estate*  ITiey  then  «et  forth  certain  mouses 
payable  for  those  ancient  estates  respectively*  There 
was  evidence  to  shew  the  extent  and  boundaries  of 
the  several  ancient  estates.  On  its  being  objected  . 
on  the  part  of  the  plaintiff,  that  the  description  of 
the  places  covered  by  the  modus  was  not  suf- 
ficiently certain,  the  court  held,  that  although  it 
be  true,  that  in  an  answer  considerable  indulgence 
be  shewn  in  stating  the  defence,  and  the  evidence 
here  made  the  case  more  intelligible,  yet  that 
tke  defendant  must  not  give  a  blind  descnptioo, 
which  the  plaintiff  cannot  meet ;  that  the  defend- 
ants had  not  defined  with  reasonable  precision  the 
ancient  estates,  with  rapect  to  which  the  several 
moduses  were  claimed ;  that  they  had  described  [  197  1 
the  closes  held  by  them  no  otherwise  than  as 
lands  of  certain  extent :  They  had  neither  named 
Ute  parcels,  nor  specafied  the  boundaries;  tkait  tfatf 
description  of  the  ancient  farms^  of  which  these 
lands  were  parcels,  was  equally  indefinite;  they 
are  stated  merely  to  lie  in  some  part  ofthetowii«* 
ship  of  T. ;  but  there  is  no  clue  to  discover  their 
particular  locality ;  whereas  Uiere  ought  to  have 
been  such  a  reasonable  precinon  in  their  descriptioa 
as  would  enable  a  sheriff  to  give  possession  of  the 
closes ;  but  this  description  is  clearly  insufficient  for 
that  purpose.  No  issue  cotild  be  directed  upon  this 
defence.  The  issue  is  in  general  in  the  words,  or 
nearly  in  the  words  of  the  answer ;  but  here  there  is 
no  description  of  tlie  place  covered  by  the  modus; 
there  is  nothing,  therefore,  to  try  by  an  issue.  Where 
there  is  an  inaccuracy  in.  the  answer  in  describing 
the  defence,  an  indorsement  on  the  postea  may 
remedy  the  error:  here  the  description  is  totally 

6 
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Wanting ;  an  indonevi^it,  therefore,  coirid  jkoi  assist 

the  ca>je.  (r)  (1)  » 

■ 

(c)  Wood  o.  Wray,  GwiU.  1457.    Anstr.  838.     See  also  Warreii 
o.  Fisher,  Gwill.  1269.    But  see  Foxcroft  v.  Paris,  Gwill.  1529. 


1     * 


(1)  [There  is  another  ^cias  of  objection,  which  in  a  late  case 
was  considered  by  the  majority  of  the  court  of  Exchequer  as  fittal, 
«nd  which  may  here  be  noticed,  though  severHl  moduses  4o  which 
it  there  applied  wove  hidden  void  on  other  groundi;  m*  where.a 
certain  sum  is  stated  to  be  payable  for  evecy  teqth  pf  fifth  animal ; 
but  the  modus  is  not  sufficiently  particular  as  to  the  numbers  under 
fiie  or  aboye  ten,  or  the  intermediate  numbers.    A'ccortttngly  ixf 
Chat  case  it  was  ooosidered,  though  not  actually  dMonaiiMd,  that 
this  objectipn  applied  to  a  modua .  of  five  shillings  for  evefy  ten 
calves,  and  two  shillings  and  sixpence  for  every  five  .calves,  to  one 
shiQing  for  every  tenth  fleece,  bne  shilling  for  every  ^eAth  p^,  one 
flhillihg  Ibr  every  tebth  goose.    It  should,  hovfeiver,  lippear,  i£; t^  re- 
port may  be  qr^dited,  that  the  C^urt  djd  not  tl^ipV  prtB^i^. notwith- 
standing the^  observations  thrown  out  by  them  upon  this  sulject,  to 
decree  against  these  moduses  upon  that  ground,  tor  th^  same  objec- 
tion existed  as  to  a  modus  set  up  for  lambs ;  but  as  it  was  not  con- 
sidered objectionable  on  the  ground'  oiP  nmloi^s,  it  ^Is*6stiblished 
notwithstanding  this  objection .    LaiS^  tr^  Y&4K)ib{i|h;^ '9  ^rtci,  383. 
The  cases  upon  this  subject  are  numeit>us,  and  not  easily  recondle- 
able.    In  the  following  cases  customary  payments  of  this  nature 
have-been  adpportsd.    In  £nistee.<Wmtl8»  1  Woodr^M6V  the  cus- 
tom was,  that  the  vicar  was  to  have  the  tenth  calf  ^  hi  Wed,  where 
there  are'  but  seven^  -the  sQreiHh<-peyiiig  one-shiWbg'afid'enrpenoe 
to  the  owner  ;^  wiieve  ieas  then  fltveB*  Ae  vitar^Co^tireie  hilfpeimy 
for  every  calf  mdi^r  seven  kept  f6t  8|ore»*  and  sixpeoiee  for  every  one 
killed  for  the  owner's  use.    Here  it  is  to  be  observed,  that  there  was 
lio  payment  for  the  intermediaae  neniteiia  between  ievM-etid  ten. 
In  Reddiagtmi  «•  Nke»  2  Wooib  C^  for*efefy  eoer-feedi  nan  pigsf 
one  pig,  if  hutr  seven  tibe  same,  if  less  than  sevenviiDiie ;  for  every 
ten  geese  one,  if  but  seven  the  same,  if  less  none*.  '  In  Mantell  o. 
Fune,  4  CMU.  1504,  the  custom  was  to  pay  one  pig  tHiere^here 
wen  seven  and  under  ten,  although  no  sadsfaotiokv  will  «#  Be  made 
when  there  were  fewer  than  seven.    In  Tnthitt  t^cDay,  5  Wood,  85^ 
a  edstom  to  pay  two  shillings  apd  sixpence  for  every  lamb' At>m  six 
td^^en,  was  decreed ;  but  it  appears  to  have  been  bf  oonsenit. 

On  die  other  Irand,  a  custom  not' t^*  pay  -titheB  «ff  thte  iWldf 
numbers  ef  calves,  sheep,  lambs,  £rc.  'was  heM  \mAv'lSt^fityon  vi 
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II.  A  tnoim  uittit  m  its  cm^m  hn*  hem  bene*  Modus  must» 
&cial  to  the  ]Msmni»  Md  not  for  die  emekmieiit  i^U  b^n"' 
mereftr  ef  tliird  persons.  bene6ciai  to 

-  theparsoDy 

and  not 

Thns  H  modus  to  find  straw  for  the  body  ef  the  ""f^^iy  ^ 
church  is  no  valid  modus  in  dischauige  of  tcdiei^  fer 
the  person  is  not  bound  to  find  such  straw,  and 
consequMtly  he  derives  no  benefit  from  it.  (d)  But 
if  it  liad  been  aHeged  that  the  straw  was  given  to  hun, 
and  he  heitowed  it  «m  the  body  of  the  ckarch ;  or 
that  he  had  a  seat  in  the  body  of  the  okurdi^  tiiie 
adjudication  would  have  been  cttfierent.  (e)  So  a 
modfM  to  repair  the  diurch  in  discharge  of  tithes  if  [  198  ] 
not  good,  because  that  is  an  advantage  to  the  paridi 
only;  but  to  repair  die  chancel  is  a  valid  modus^ 
beoanae  that  is  an  aAvantnge  to  the  parson.  (/)  So 
where  a  party  prescribed^  that  he  need  to  pay  the 

<40  9^Qmr%.9ttm,  GwOf.  IfS.  <«)  Ibid. 

{/)  IftolL  Abe.  649.  pf.  6e. 


Still,  2  Woodt  251 .  A  cufttom  to  pay  tb  •hiltingt  and  dght-penott 
for  evciy  tMith  cri^  ^^  o^^  i^P^ving  tbut  any  thiog  was  payable  for 
a  lets  nmnber.  Gibbs  r.  Goodman,  ib.  347.  So  a  cu8l;9iu  to  psy  oat 
pig»  if  thf  aiwehir  bo  »b»^a  >aif»o,  ta*  ^ator  sevaalsrn  ;  twQpigltif 
under  twenty-aofon,  and  so  one  pig  for  every  ten  ]nga  above  seyeot^aD^* 
disallowod.  IVmnley^.  ToniiafOD,  3  Wood,  34d.  So  a  cuatoxn  to 
pay  tUfteen  ahiUioga  and  four«penoe  in  lieu  of  every  tithe^oalf  apld 
before  All  Saiata  day,,  if  only  four  oaives  in  tbe  year,  no  tithe ;  if  five« 
half  a  caif ;  if  ik,  a  whole  calf ;  if  fifteen,  acalf  and  ahatf ;  if  sixteen, 
two  crfrea ;  9f  more  than  sixteen,  llien .  every  tenth  calf;  but  that  if 
the  brdedar  keepa  his  ealrei  undl  AH  Saints  day,  he  aihaU  ^ay  the 
Mm  tf  i«oh  eelvas  in^  kind,  mm  diflaflowed.  enow4en  v.-Shottoa, 
lb«  see.  So  in4he1a«eoaie  of  Jhnldnftoav.Royatoo,  d  Piica,'4e5v 
a^taodya  vespeoitng  f^^  aeed,  40  pay  the  tenth  bushel  ready  doaaid* 
the  paiaoa  aHomng  one  penny  the  huahei,  was  held  void  oa  thp 
gio«a4  «o  iailattv.  MaMy.  6  Prioe,  240,  iSbk  ^tdioamami 
amoafit  0llM|r««  vAlied  upon  by  the  Couvt,  in  dacidinf-  against  « 
modus  for  kunbs.] 

s    . 
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^  parish-cierk  hb  wages  in  satdsfaction  of  tithe-hayy 

his  was  held  to  be  no  discharge  (^) ;  and  upon  the 
same  principle^  if  a  custom  be  insisted  on  in  the 
spiritual  court  in  satisfaction  of  tithes^  which  gives 
no  recompence  to  the  parson,  a  prohibition  shall 
not  be  granted.  (A) 

Modus  must  '  HI-  A  modus  must  be  different  from  the  article 
be^i^erent  oompounded  for.  It  is  absurd  to  suppose  that  a 
tide  com-  p^rt  could  ever  be  accepted  as  a  satisfaction 
pounded  for.  fo^  t^e  whole ;   therefore  one  load  of  hay  in  lieu 

of  all  tithe-hay,  is  no  valid  modus*  .for  no  parson 
would  bondji^  consent  to  receive  a  composition 
for  less  than  is  due  of  the  same  species  of  tithe, 
and  therefore  the  law  presumes  it  impossible  for  such 
composition  to  have  been  entered  into,  (i)  (1 )  In  like 
manner  a  certain  number  of  sheaves  of  com  in  s^tis- 
faction  of  all  tithes  of  corn,  has  been  determined  to 
be  a  void  prescription  •  (k)  So  in  a  case  where  the 
defendant  insisted,  that  a  small  meadow  had  always 
been  enjoyed  by  the  rector  in  lieu  of  the  tithe  of 

(0  Savell  9.  Wood,  Gwill.  157.  Cro.  Eliz.  7L  &  Gwill.  163; 
Deg.  p.2.  c.  16. 

(h)  O.Barnes  Gwill.  285.  Poitingenv.JohntanyGvvin.lM6. 

infra.  237. 

(t)  Ler.  179.    See  Fletcher  v.  Wilkinson,  Gwill.  675. 

*    (Ir)  Sheppardt?.  Penrose,  Lev.  179. 

(1)  [Iliere  is  an  extiemely  nice  distinction  made  by  Holt,  C.  J* 
(notioed  ^te  147,)  with  respect  to  the  modus  of  thirty  eggs  in  Lent* 
9  for  all  tithe-eggs,  which  was  objected  to  upon  this  prineipU  by 

Bishop  Gibson :  but  which  the  Chief  Justice  indicated,  obaerting 
that  the  custom  bound  the  parishioner  to  the  payment  of  so  many 
eggs  at  that  tiikie«  and  whether  he  have  hens  or  not,  he  is  obliged  to 
maheit ;  so  that  he  may  be  farced. to  boy  eggs  to  pay  the  parson» 
arMch  makes  k  a  good  custom ;  but  if  the  custom  were  that  he 
should  pay  thirty  eggn  of  his  own  hens,  it  would  beinvafid.] 

8     . 
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hay  o(  another  meadow  of  much  larger  extent^  and 
it  appeared  that  the  first  meadow  produced  every 
year  on  an  average  about  four  loads  of  hay,  and  the 
other  about  one  hundred  and  fifty  loads,  the  Court 
disaUowed  the  modus,  observing  that  it  could  not  be 
presumed,  that  any  person  in  his  senses  would  consent 
to  take  four  loads  instead  of  fifteen.  (/)  So,  where  r  199  1 
a  modus  was  alleged  that  tithe-milk  ought  to  be  paid 
by  every  tenth  evening  and  morning's  meal  m 
kind,  from  Hoe  Monday  to  the  second  day  of  No- 
vember, to  commence  upon  the  evening  of  Hoe 
Monday,  (that  is  the  Monday  fortnight  after  Easter- 
day,)  and  the  morning  following  to  be  taken  by  the 
rector  at  the  place  of  milking,  and  no  tithe-milk  to 
be  paid  for  the  residue  of  the  year ; '  such  alleged 
modus  was  held  to  be  voidf  upon  the  face  of  it,  being 
only  payment  of  part  for  the  whole.  Qm)  So  a  cus- 
tom, that  the  vicars  had  immemorially  taken  «very 
tenth  meal,  or  moin^ing  or  night's  milk,  from  all 
milch  cows  in  the  parish,  from  their  first  going  upon 
the  common,  which  happened  usually  on  the  third  of 
May,  for  ten  tithe  meals,  or  turns  of  morning's  and 
night's  milk,  in  lieu  of  all  tithe-milk,  was  held  void,  (fi) 
But  three  eggs  for  every  cock  and  drake,  payable  on 
Wednesday  before  Easter,  and  for  every  hen  and 
duck  re^ectively  three  eggs  in  lieu  of  tithe-eggs^ 
chickens,  and  ducks  hatched  in  the  parish,  have  been 
decided  to  be  good  moduses.  (0)  (1 )    So  a  prescrip- 

'  (n  Mason  9.  Holton,  3  Burn,  Ecd.  L.  421. 

(m)  Brinldowv.  Edmunds,  Gwill.  712.   Biinb.3a7. 
•  (n)  Somerville  V.  T^Hse,  Gwill.  (I71* 

(a)  Brinklowv.  Edmunds,  GwiD.  712.   Bunb.307.  Supra,  147. 


(1)  [But  in  Jenldnson  «.Royston,  5  IVice,  495,  a  modus,  for  everf 
ken  or  duok  two  eggs,  and  for  eve)7  coclnyr  drake,  either  of  tbem 
^i^^ciggs,  was  held  bad.] 

S    « 
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tion  to  pay  tb$  tenth  cock  of  Imdey  in  ilisoliaf ge  rf 
the  tithes  of  the  raki&gs  mnus  ^ohuhtarie  1(^9)  dis- 
persed, has  ^  bftsn  ^stabliahod.  Ai)d  in  no  imt^ace 
does  this  jirmciple  af^ar  a^Ucafaie  ta  artiEoIes 
tidhafole  iDjerely  by  custom^  but  only  to  articled 
lithniiAe  de  Amre. 

'  id:  is  eufficiently  •obvious,  lihat  th\e  cases  I  have 
idbov£  aUuded  to  (f ),  in  which  the  parson  ishaH  take 
less  than  a  tooth  of  any  sp^ific  article,  having  a 
OOBipensa^ion  in  the  parishioher  s  Mrork  aii^  labour, 
or  in  the  greater  matunty  of  the  ardole,'  do  not  1^411 
within  this  class  of  decisions.  Ther^ore  a  custom  t6 
^t  dxywn  liie  grass  gcowing  upon  the  meadows,^  and 
to  malke  it  into  Iiay  at  tlie  tenant^s  expeooe',  ana  to 
set  out  ihe  tetiith  cock,  is  a  good  prescription  in'  sa- 
tkfaciion  of  the  titbe  of  the  latter  mo\vthV  as  well^  as 
of  the  firist  mowth.  (r)  '  So.  in  case  or  a  inodus, 
£  200  3  that  m  coilsideration'of  the^^ishicmers  at  tliei^  own 
costs  and  charges  making  the  tithe-grass  into  l^y, 
•  by  strewing  t^egmss  "upon  the  ground,'  which  is 
called  tedding  it^  and  ai^rwards  gathering,  it  ip49 
weekn  and  Vindrows ;  therefore  the  parishioners  asid 
ijihahtkuits  within  the  parish  were  i^  pay  no  fftheii 
f9e  the  herbage  of  dry.ahd.unpiofitabii^  ca^le  ;  tlie 
Lord  ^haQceiloi"  bhserved^  that  this  might  be.  a  gboi^ 
:  modus  to  Qxcuse  the  occupoer  of  the!  siame  lahii^^  ^ 
which  tlie  palish ioner.s  jnade  grass  into  bay,  f|iom 
paying  tithe^  of  after-lierbage^  yet  ft  poiild  ^1^  !ho 
good  modus  to  excuse  the  lierbajge-tithe  of  6(1 
land ;  'for,  by  naritv  of  reason,  a  iiiah  might^mow  i^d 
make  into  hay  a  small  parcel  ojT  grourld,  containing 

<9)  HaB  „.^cttypl««.  G^.  32|,;  C»^;4%  .     If^^^ 
(r)  Sup«.  63. 183.    ,    ,      , . .  ,  .    ,;,  .  vf  .  .c  rf",  ,:;,"  f,.. 
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1  »-    I     ;         -   ^-  ^  '     •' 


abpiSt  i  quartw  orkalf  an^  acjre  oi  land^  and  hif  tfaoite 
ai^ns  -te  excused  .from  tbe^  tithe-herbage  of  a  ban- 
<tred'head  of  Rattle ;  and  althoogb  in  tbat  case  it  was 
piioWd  tfiai6  t)f e  pail^ionerd,  time  out  of  miiu^  bad 
paid  no  tithe  of  drf  ^erbage^  ytl  on'tba  other  band 
it  WW  proved^  that  ftmigiiers^livingn  oat  of  the  pariaiv 
aitd  h^iiig  no  priviiege  ^  being  tifiie-free  aa  to  tbek 
h^ibBge^  made  tile 'tith;e»gpra8s  into  hay,*aswe&  a9the^ 
irtfaabkapt^  and  paid'  tithe^-becbage ;  his  Lordship 
thought, this  a  material  objection  to  the  custom,  as  it 
appeared,  to  be  the  usage  of  the  parish  for  the 
parishionei s  to  make  tbew  grass  into  bay.of  couise.  (^) 


I » 


IV.  Payment  of  one  species  of  tithes. caqnot ba  FiBijmeiitaf 
dischar gedf  by  a  modbs'of  another  £^qies of  titfaeSi  Sthc^^t 
Tbiis  a  custom^ 'l&it  ey^fjp^pamshipuersl^id^  pay  bediieharg^d 
fbt  every  'lyiiich  cow  on^  penny  by  the  year,  and  for  <>? another* 
ewry  otW  cow  a.  halfpenny  per  ann^m^  in  recom*  species. 


penae  and'  dk'charj^e  .pf^  s^  tithes  of  .cowi^  oxen* 
steevs^  and  calves ;  and  atso»  a  penn^  for  every  mane^ 
»  cQficharge  of  adi  tithes  of  horsek^  inares,  a{i4  oolts 
^ikete^  Has  been  adjudged  bacl^  for  tittes^p^forone 
iMag  cannet  bb  intended  as  ^  reconmence  fbr  the 
tiihesr  joS  another^  where  tit3ie  i^  of  cofnnion>  .right  [  901  j 
due  for  bo^(/)  Bi.  ^ike  manner^  where.a  paorty 
pN$crfbe(l  tt^  pay  the  tenth  part  of  com  in  the  sheaf, 
fev'the  tithes  o£  aii!  which  is  in  the  sheaf^  and  of  alb 
which  ip  rafce4  the  prescription  wae  adjudged  to  bei 
yoid»  because  be  was  liable  to  pi^  tithes  of  both.  (u)i 
Upon  1^  same  principle  a  modus  of  four^pence  a^ 
year  for  e^ry  orchard; .  in  lieu  of  the  tjthes  of  all 

(«)  Fox  c.  Ayde,  Gwill.  697. ,  2  P.  Wms.  520. 
{i)  Grysman  v.  Lewes^    GwiU.  165.   Cro.  SH2,.  446»    Morton  i;, 
Briggs,  2  Lutw.  1037.    GwilL  561. 
(«)  Sir ChadsukNonssoBscMe^  ibid. 
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fruit-treet  in  the  parish,  was  over-ruled,  as  being  a 
modus  of  one  tithe  in  lieu  of  another,  (v)  So  a  modus 
of  four.pence  for  every  hogshead  of  cyder,  in  lien  of 
all  orchard  fruit  growing  within  the  parish,  was  ad- 
judged void,  (w)  So  a  prescription  to  pay  a  penny 
for  every  milch  cow,  in  satisfaction  for  the  tithe  of 
milch  kine  and  beasts  agisted,  was  held  bad :  But 
it  would  have  been  otherwise,  if  the  party  had  pre- 
scribed, that  he  had  paid  a  penny  for  all  cows  and 
beasts  agisted,  (x) 

But  to  a  bill  for  tithes  in  kind  of  certain  farms 
within  the  parish  of  K.  the  defendants  as  to  those 
fiums  set  up  the  following  moduses ;  as  to  two  of  the 
farms,  a  modus  of  ten  fleeces  of  wool,  and  two  and  a 
C  202  ]    half  lambs,  or  one  shilling  and  six-pence  in  money; 
in  lieu  of  the  half  lamb,  in  full  discharge  of  all  tithes 
whatsoever ;   as  to  two  other  farms,  a  modus  of  six 
fleeces  of  wool  and  three  lambs  for  all  small  tithes ; 
and  as  to  a  fiflh  farm,  a  modus  of  e^ht  fleeces  of 
wool,  and  four  shillingsln  money,  in  discharge  of  all 
tithes  whatsoever  for  that  farm.     As  to  the  first  and 
second  moduses.  Price  and  Bury,  Barons,  were  of 
opinion  they  were  bad.    Ward,  Chief  Baron,  and 
Smith,  Baron,  on  the  contrary,  held^  that  they  were 
valid,  for  that  they  were  not  in  disphaige  of  wool 
and  lamb  only,  %uid  that  any  thing  of  a  tithaUe 
nature  may  be  given  iQ  discharge  of  tithes,  is  well  as 
money ;    that  the  distinction  is»  where  it .  i$  ip  dis- 
chaige  of  a  species  of  tithes,  'and  where « of  the  land  ; 
that  it  is  clear  that  the  payment  of  tithe  of  one  kind 
could  not  be  a.  discharge  in  ^respect  to  the  tithe  of 

(v)  Torriano  v.  Legge»  Gwill.  909. 
(w)  Edgerton  v.  Follet,  Gwill.  535. 
(x)  Sherington  V.  FleetwoiMl|  CrD.£Hi.475.  GwiU.  189.    . 
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another  kind ;  but  they  observed,  that  this  ViM  not 
a  payment  of  tithe,  because  it  was  to  be  paid  in  all 
events,  whether  there  were  sheep  or  not.  In  respect 
to  the  last  modus,  it  was  holden  good  by  the  Chief 
Baron  and  two  of  the  Barons,  the  third  dis8entient.(y) 


V#  The  compensation  must  be  as  durable  in  its  Modus  mivt 

be  durable ' 
ita  nature. 


nature  as  the  tithe  discharged  by  it,  because  tithe  in  ^  *»»We  m 


kind  is  a  certain  inheritance,  and  there  is  no  colour 
of  reason  that  the  right  to  it  should  be  extinguished 
by  a  less  permanent  recompence ;  therefore,  a  modus 
that  every  inhabitant  of  a  house  shall  pay  four-pence 
a  year,  in  satisfaction  of  the  owner's  tithes,  is  no  good 
modus,  for  possibly  the  house  may  become  dilapidated, 
or  be  without  an  occupier,  (z)  A  modus  likewise  for 
the  tithe  of  articles  of  comparatively  recent  intro- 
duction into  England,  as.turkies  (I),  hops,  and 
whatever  is  in  the  si^me  predicament,  cannot  be  a  valid 
modus,  for  want  of  a  sufficient  duration,  (/i)  (2) 

• 

(Sf)  Arohbiahop  of  York  v.  Duke  of  Newcastle,  GwQl.  583. 

(t)  Gibs.  675.  Cro.  Eliz.  139.  Carktoa  v.  firightw^,  2  P. 
Wms.  462. 

(a)  Wats.  C.  1m  408.  See  Chapman  v.  Smith,  Gwill.  847.  2  Ves. 
506.  Briiiklowt'.£4aiunda»  GwilL712.   Supra,  146. 


<!>  [In^e  ^ase  of  Rbbert»o.  ^ilfiamt,  12  East,  35,  Lord  EUen- 
boimigh^  C.  J.  obserred,  that  there  might  be  a  good  modus  to  include 
turJdep,  though  te  bird  might  have  been  introduced  within  time  of 
legal  memory,  as  if  there  were  a  modus  for  all  dotnestic  fowls;  secui 
if  iht  miAius  were  dntinctly  and  eo  nmmne  for  tuikies.]    . 

(a><{Soiin  LeysQDvuJPanons,  18Ve#.  173,  a  sum  of  one  penny 
Sor  fpeiy  garden  or  field  soum  with  turnip  seed,  and  for  all  tivnipa 
growing  thereon, without  reference  to  thequantitiesthereof, was  holden 
to  be  »  bad  modus,  turnips  being  an  arti^  of  too  recent  introduotiosi. 

Upon  this  principlQ  of  the  necessity  that  a  modus  should  have 
emtedimmemoiWlyyik  decree  Was  made  for  the  mar,  in  the  case  pf 
Scott Ot  8|n(ath«  I  V.  &B.  142.    It  was  there  shewn  that  thei^wfi% 

*S4 
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that  therelbre  no  tithe  is>  due ;  because,  on  the 
whdie,  less  violence  is  done  to.tkestatute-by  con«- 
struing  the  word  rent  iri  difierent  senses,  as  it  is  used 
[  245  3  in  different  clauses  of  the-  statute,  than  by  holding 
all  such  houses  as  were  never  in .  lease  to  be  without 
the  statute  ;  that  to  principle  and .  authorities  there 
was  nothing  ta  be  opposed,  but  a  dictum  of  Lord 
Coke  ;  for  it  was  not  in  point  in  the  cause,  that  where 
houses  have  never  been  let,  that  is  a  casus  omissus, 
and  no  tithe  is  payable ;  a  proposition  which  can  by 
no  means  be  maintained,  (r) 

New  build-  In  a  case  arising  upon  new  buildings  erected  upon 
^^u^^    tih«  scite  of  old  houses,  the  defendant  set  up  a  cus- 

OD  the  scite  '  * 

of  old  houses,  tomary, payment  to  protect  himself  from  the  claim  of 
Tr^S  the  fuU  statutory  tithe ;  he  established  that  defence 
ary  paTmenc.  as  to  three  of  the  old  houses ;  and  the  Court  seemed 

to  have  hel4  that 'a  customary  payment  protected 
any  houses  on  the  same  sdte,  as  the  premises  were 
altogether  out  of  the  statute,  if  any  customary  pay- 
ment at  the  time  of  the  statute  were  established. 
The  defendant  failed  in  establishing  any  customary 
payment  as  to  the  fourth  house,  and  the.  Courts 
instead  of  directing  an  inquiry  at  what  rent  the 
fpurth  house  was  last  let,  immediately  decreed  that 
the  defendant  should  account  and  pay  at  the  rate  of 
two  shiUipgs  and  ninepence  in  the  pound  for  the 
premises,  where  the  old  house  formerly  stood,  accord- 
ing to  the  yearly  value ;  and  took  it  to  be  so  clear, . 
that  the  decree  was  pronounced  against  the  defendant 
with  costs,  (s) 


(r)  Antrobus  v.  the  Eait  India  Company,    13  Ves.  juiL  9.    See^ 
dao  Kinaston  v.  the  East  India  Company,  cited  ibid,  12. 
(«)  Williamson  V.  Gosliogi  GwilL  902. 
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On  the  same  principle^  in  another  <:ase^  it  was  ^^^  ^^^ 
decided  to  be  no  defence  to  a  demand  for  tithe  of  a  of  ti£^lM> 
house  in  London,  that  it  stood  on  the  scite  of  old  defence- 
houses  whicn  never  paid  any  tithes;  That  if  it  had 
been  shewn  that  a  less  rate  had  been  paid  for  them^ 
it  would  have  been  a  defence  to  that  extent ;  but  an 
entire  exemption  shall  not  prevail.  That  all  houses  [  %46  3 
in  general  wete  intended  by  the  decree  is  evident, 
from  the  clause  which  directs  that  dwelling-houses^ 
converted  into  warehouses,  and  warehouses  converted 
into  dwelling-houses,  shall  still  pay  as  mansion-houses ; 
and  also  from  the  exemption  in  favour  of  noblemen's 
houses,  knd  the  halls  of  companies.  That  as  to  the 
clause  exempting  detached  sheds,  and  other  buildings 
of  a  similar  nature,  this  is  not  an  exemption  in  favour 
of  the  land ;  for  buildings,  and  not  the  land,  are 
the  subject  of  the  act,  and  thii^  privilege  does  not 
extend  to  the  building  when  altered  to  another 
description,  (f)  So  it  has  been*  expressly  decided 
that  a  shed,  or  other  building  exempted  by  the  de-^ 
cree,  shall  be  discharged  of  tithes  no  longer  than  th^ 
same  is  continued  a  shed,  or  such  other  building  ^ 
fbr  that  if  it  be  converted  into  a  dwelling-house,  it 
shall  pay  tithes  according  to  the  true  value,  (u) 

A  custom,  that  the  parishioners  of  St.  Leonard,  Custom  to 
Foster-lane,  within  the  precinct  of  St.  Martin-le-grand,  |^^  ^^' 
ihaH  pay  to  the  parson  two  shillings  in  the  pound  of  pound  on  th« 
the  rent  of  their  houses  by  way  of  tithes,  is  valid ;  ^ ^^  ^ 
for  it  may  have  had  a  lawful  beginning }  it  may  have 
been  a  modus  for  all  the  tithes  of  the  land  upon 
which  the  houses  are  built,  and  though  it  be  afters 

(0.  Branflton  V.  Heron,  Gwill.  1314. 
^)  Ivatt  V.  Wmea,  GwilL  1054. 
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fied, (e)  Tbus  in  a  case,  in  which  the  defendants 
insisted  on  several  modused  for  all  small  tithes  arising' 
out  of  their  respective  farms,  it  appearing  upon  the 
face  of  their  answer,  that  their  small  titlfe^  in  kind  in 
the  year,  demanded  by  the  bill,  did  not  amount  to 
more  in  that  year,  than  the  alleged  moduses,  -they 
were  at  the  hearing  set  aside,  (y) 

So  Lord  Hardwicke  C.  on  a  similar  occasion  de- 
clared that  he  should  be  ashamed  to  send  a  modus 
[  204  ]  of  thirty  pounds  per  annum  to  be  tried  by  a  jury, 
where  the  real  value  of  the  tithes  was  not  above 
sixty  pounds,  and  decreed  for  the  plaintifl^  the  par- 
son.  with  costs,  (g)  ' 

Distinction  But  the  doctriuc  that  the  Court  is  bound  to  take 
fimnlmodiw  cognizance  of  the  rankness  *  of  a  modus,  and  ought 
and  one  for  a  in  the  first  instance  to  over-rule  it,  has  prevailed 
n^M  of      principally  with  i^eference  tey  the  ^ue  of  particular 

?roduce;  t'  e  things,  for  which  the  modus  has  been  set  up ;   as 
lonrt  more         -»  *g%  *  n  •  *%     n  v- 

willing  to  where  a  speanc  sum  of  money  is  pi^able  for  a  sheep, 
{prantusues    or  lamb.  Or  any  particular  species- of  produce,  the 

m  the  former.  ,,  /»i«i  i  -i  ^-j 

present  value  or  which  maybe  easily  ascertained : 
such  moduses  are  distinguishable  from  those,  the 
validity  of  which  depends  on  the  value  of  lands,  a 
more  complicated  consideration,  varying  by  different 
means,  by  the  fluctuations  of  traffic  aivi  commerce, 
by  improvements  in  the  modes  -of  cultivating  lands, 
by  their  accidental  rise  or  depreciation,  and  by  a 
variety  of  other  circumstances,  which  render  such 

(e)  Bishopv.  Chielie8ter,€KiriU<iafiO.   Bedfbrdtv^^JamMi  GwilJ. 

1058.    Twells  t;.  Welbj,  Gwill.  1 192.    Vid.  Ashby  o.  Power,  GviU. 

]238.i  O'Connor  V.  Cook,  6Ve8.jun.  tfS5. 
(/)  Lloyd v«Saa«»»  Owill.  619.    3Blihi,  Bech  h.  425^430/  ' 
ig)  Moor^  V.  Bedcford,  cited  2  BL  Rep.  1257. 
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ttodttes  more  lucertain,  and  ,*  consequently  more 
fit  mifajects  for  the  investigation  of  a  jury.  (A)  .  So  in 
the  case  of  a  farm  modus,  Macdonald,  CB.  recog. 
ntzed  the' distinction  between  a  farm  payment,  and 
one  for  a  particular  species  of  produce;  and  his 
Lordship  observed,  that  in  the  former  many  reasons 
may  have  prevented  tithes  from  being  agreed  for  at 
their  proper  price.  The  owner  may  have  meant  a 
bounty  to  the  clergyman,  or  he  may  have  wished  to 
pay  for  an  exemption  from  tithes  for  the  sake  of  im- 
provements. That  it  is,  moreover,  scarcely  possible 
to  ascertain  the  comparative  value  of  the  land,  or 
of  the  produce,  in  former  times ;  and  the  Court 
flhould  not  be  nice  in  judging  of  the  value,  or  of  the 
goodness  of  the  bargain,  where,  by  any  probable  cir- 
cumstances, the  modus  may  have  been  a  real  agree- 
ment between  the  parties  before  time  of  memory ; 
more  especially  ought  the  Court  to  be  extremely  [  005  2 
cautious  in  deciding  such  a  question  without  the 
Intervention  of  a  jury,  if  the  least  doubt  arise  as  to 
the  fact  of  rankness.  Under  these  circumstances,  the 
Court  would  not  decree  for  the  plaintiff  against  the 
modus,  but  held,  that  if  the  rector  desired  an  issue, 
undoubtedly  he  must  have  it  (i) 

And  In  a  recent  case,  where  a  modus  for  certain  Modus  of  oi^ 
lands  was  insisted  on,  sunounting  to  one  shilling  an  abreMitto 
acre,  and  it  was  objected  to  on  the  ground  of  its  >u^  issue, 
rankness,  which  it  was  urged  was  so  evident,  tl^it  if 

(h)  Chapman  V.  Smilh,  Gwill.847.    2Ves.506.' 
(t)  Atkyns  o.  Lord  Willoiigkby  de  Brooke^  GwilL  1412.    See  also 
Pole  0.  Gardiner,  1  Bro.  P.  C.  2 1 4.    Chamberlain  o.  Spencer,  Bunb. 
538.  GwilK712.     Sweetappk  v.  Duke  of 'Kmgston;  GifdlL  712.i 
AnBhbohop  of  Yoik  i>.  SCapieton;  2Atk.  136.   ODnU.774.    Byeev* 
Chqp^^  GwilL  1033.    See  also  O'Connors.  Cook,  6  Ves.  jun.  ^j65.  . 


Ihtt^Coutt  imtt  ^  to  Biyxtyi  ^  ptmdfh  weuUL  be 

dscid*  #ittio\rt  aa  tasab :  it  imi^  fiistilet^  Itfgued)^  that 
finm  Mtar  ^ 'perlifbngiit*  and  mittij?  i^fctft  dftsfim^ots: 
df  wbidi  the  CoMcts"  eaBr  tcft»  notfce  fii^k^m^Hh&f 
taa^^ndgeirftheiwB&netts,  (^dJrwheKk^ii^ilitetd^fltBlj 
afpctfemt,.  nifl}R  deMrminb  tifiM  it^;'  tlifltl  m^^fhe  few* 
teeatb  century^  the  frt;atote  o!9  Ed^aftf^9,^l^  ether 
flbatuitefi^  fix  th^  average  price  of  tiid  fuartep  of  wbeat 
a*  six  shiHiDgfl  aad  eigh<$^>efiee  9  bii4  tiM^  oan^^ngi  ii 
thiree  hundred  jearsk  §Mrtfaer  buck^  ifey^befi>u«d 
^t  the  quarter  of  wbeali  v^aa  at  two  fihiliing^  onl^ 
which  woulft  maSse  the  mo4xis  m  qtiffsiSk^  ^  muifh 
•xeeod  the  vtiuo  of  tho  Jaad  $  yet  Loed  SMjM)^  C 
direeiedaieirifisue^'  obaeirytfB^  thikt*thoUgh«caadDid^ltedly 
Meotimff  to  tiio  cimMit«i^i»^  the  4)oiir^  ife  migjbt 
tater  tQ  iittelf  thek  dfiiMiMk  <^  ^vecjf^aftfi'^'kit  iaaua 
i^ii* t^ie tre€#Fd^  }96t aa^  to' an'  haameMitttM^f  a^fiwricity 
i£  aoryi'  vMstfMbk^  dMbfr  ha»  beett^  initedr  tt]30il  ift  ia 
A^  evhfcme>,  CCouptc^  bd!^o  wf  Ut^  jiHdg|«dl  fit  more 
discreet  toi  aend  Ifee^  ^iiitotl^  0^  jbet-'  to^a  Jairjcy  a&d 
wU.  BCMt  suppose  that  there  i»  any  prejudice  iSr  a 
1906  2  tlilMliA  '^l^kitea  aec^r dlfi^  i«  tlie  ^OAlillxbtioa  of 
the  country  to  try  the  facfc  'Raiikne#  Sa^merelj^ 
evidence  against  the  paiyineiit  havftig'beeft'  imtnemo- 
mi^  i»d  formB  no*  legal  objection  to  the  modus*  If 
it  caA  be  inferred  that  it  hasr  existed^  the  ine4}iudit]fr 
(tf  the  ^aymtot  canAot  iiilpeadi  it ;.'  kAd' therefore 
tiiie  |udgea  in  the  ease  in  Biachstone  ceil;ifledy  tibat 
two  shillings  and  sixpence  was  not  an  illejgal  payment 
for  a  lamb.  That'the^  is:*  atf  efitkleM' ^^ttHfilfc 
in  respect  to  ratlkness  between'  a  m^^dbs  fpf  Irft^e  of 
PWtiSpW  thilig?f,;a«d  9  Jfejra^  TOodu^f.^  l/or  that  it  is: 
pwlwtiyv  eaai^ia  akioat^eTeiiy' poiod  of  ov  hiatMyFr 
to  ascertain  what^  for  instance,  a  lamb  was  wiosfH^ 
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the  tithes^  if  they  amount  to  the  fourth  part  of  the  Court  has 
annual  value  of  the  church  ;   but  the  title  shall  be  ^on incase^ 
determined  in  the  temporal  Court :  yet  if  the  tithe  ^«  ^}^^  '^^ 
in  question  do  not  amount  to  the  fourth  part  of  the  amount^only 
yearly  value  of  the  church,  the  ecclesiastical  Court  }P^^^^  , 

■^         "^  .  .  fourth  of  the 

ha!th  in  that  case  authority  to  decide  the  right.    And  yearly  value 
if  these   spiritual   persons    claim  both  under  one  o^^«chw<** 
patron,  there,  although  the  whole  tithes  are  the  sub-    [  '250  ] 
ject  of  controversy,  the  spiritual  Court  may  determine 
the  title  to  them,  (f) 

But  if,  in  a  litigation  between  two  spiritual  per-  Questiona  of 
sons  relative  to  the  right  of  tithes,  a  question  is  long  exdu- 
involved  in  regard  to  the  boundaries  of  the  parishes,  ^ivdy  to  the 
it  exclusively  belongs  to  the  jurisdiction  of  the  tem-  courts. 
poral  Courts  to  determine  it  (g)  (1) 

But  the  rule  is  not   universal,   that  where  the  Pft>hii>ition 
parties  are  both  ecclesiastics,  the  Courts  of  law  will  ^^^^^^ 
not  grant  a  prohibition ;  for,  though  both  parties  be  parties  insist 
of  that  description,  yet,  if  either  of  them  insist  upon  ^^  *  **^» 
a  deed,  or  other  matter  propeciy  triable^  at  common 
law,  a  prohibition  will  certainly  lie.  (h) 

Thus,  in  spedal  cases,  the  spiritual  Court  may 
decide  upon  the  right .  to  the  tithes ;  but  its  juris- 
diction to  hold  plea  for  the  subtraction  and  with- 
holding of  tithes  is  general,  and  is  of  remote  antiquily^ 
and,  as  I  have  just  observed^  confirmed  by  various 

(/)  Degge..  p.  2.  c.  26.  (g)  Ibid, 

(/i)  Cheeseman  0.  Hoby,  GwilL862.    WiUes's  Rep.  680. 


(1)  [Vide  a  great  number  of  authorities  to  this  point,  coQected  at 
the  end  of  the  argument  or  the  prohibition,  in  Gould «.  Gapptr, 
5  East,  360.1 
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shillings  ap.  acre  for  meadow ;  twe^ity-fbur  shillings 
a  year  payable  in  lieu  of  the.  tithes  of  a  whole 
farm;  five  shillings  an  acre  for  wheat;  two  shil* 
lings  and  sixpsence  for  other  grain ;  two  shillings 
and  sixpence  for  meadows  mown ;  one  shilling  and 
four-pence  for  upland  grass  grounds ;  and  two 
shillings,  and  sixpence  for  every  farrow  of  pigs  (J)  ; 
a  modus  of  two  shillings  an  acre,  in  lieu  of  the  tithe 
ci  all  giain  reaped  from  the  inclosed  arable  land  in 
a  hamlet ;  and  one  shilling  apd  axpence  an  acre 
on  the .  common  field  arable  lands  (m) ;  a  modus  of 
four  pounds  ten  shillings  a  year  for  a  farm  of  the 
yearly  value  of  thirty  pounds  (n) ;  one  shilling  an 
acre  for  hay  (o)  (1) ;  two-pence  a  mower,  or  man's 
math,  and  so  in  pr<^ortion  f9r  any  Qtber  quantity  of 
a  certain  meadow,  in  lieu  of  all  th6  tithes  of  hay 
thereof  (p) ;  four  shillings  for  every  acre  of  wheat  j 
and  two  shillings  for  every  acre  of  lent  corn 
reaped  (q) ;  a  modus  of  two  shillings  and  sixpence 
an  acre  for  omii  lands  (r) ;  four  shillings  for  every 
ten  lambs  fattened;  two  shiUings  for  every  five.; 
four-pence  a  piece  for  all  under  five ;   and  for  all 

(I)  Toniaao  v.  Legge,  GwiU.  909,  910.  notis.  k  1  Bl.  Rep.  420.' 
Benson  v.  Watldns,   GwiU.  612.     Bunb.  10.      Lovedfty  v.  Moor*, 
Gwill.626. 

(m)  0«]e«.G«rpeatir»  GwilL945. 

(fi)  Kennedy  v.  Goodwin,  GwilL  708.  Btaah.  301 . 

(o)  Bate  v.Hodgies,  GwiU.  645.  Bunb.  125. 

(p)  Som^rville ».  Wi»e,  GwiU.  67 J. 

(9)  Hulse  o.  Munk,  Gwm.960. 

(r)  Bidiopv.Cliidiester,  GwiU.  1325* 


(1)  [It  seems  now  that  one  shilling  an  acre  for  the  tithe  of  hay< 
will  not  be  consideied  rank.  Heainn  «•  Cooke*  Wi^tw«281»  in 
which  ease»  however,  payments  of  one  sfaiUing  andtiiqpenee  and  two 
sbiUings  an  acre  were  held  rank,  j 
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above  fiv^  and  under  ten»  four-^pence  a  piece  on  the 
shearing  day ;   and  three-pence  a  piece  for  all  other 
lambs,  bred  in  the  parish^  in  lieu  of  the  tithes  of  such    r.  qqo  -i 
lafnbs  (s);  twelve-pence  for  a  milch  cow»  and  sijqpence 
for  every  calf  killed  and  sold  (s)  (1);   three-pence 
fiir  every  lamb  yeaned  within  the  parish  (Q  (S)j  four- 
pence  for  every  barren  beast  sold  or  removed^  in  lieu 
of  the  agistment-tithe  thereof,  provided  such  beast 
was  above  a  year  old,  and  had  been  agisted  on  the 
land  above  one  month,  but  not  otherwise  (u),  have 
been    all  adjudged  to  be  rank,  and  consequently  t^ 
void.  (S)  So  a  modus  of  forty-eight  pounds  a  year,  in  i 
lieu  of  aU  tithes  of  a  manor  worth  only  eighty  pounds  \[ 
a  year,  was  held  ntnk,  since,  iK:cording  to  the  nstnal  | 
improvement  c£  land  from  the  time  of  king  Henry  f; 
the  eighth,  it  ought  to  have  beoi  ten  times  as  mncfa, 
on  account  of  money  siiddng  in  its  value,  and  lands 
rising  in  theirs,  (w} 

The  princitdb  of  these  decisions  is  this:  that  the 
value  of  money  being  much  higher  at  the  time  when 
all  moduses  are  presumed  to  have  commenced,  than 
it  is  at  present^  a  modus  approaching  to  the  value  of 
the  tithes  at  this  day,  must  at  that  period  have  great- 


(f)  Wood  V.  Harrison,  Gwill.  970.  Frahklyn  v.  The  Master  and 
Brethren  of  St.  Cross,  Gwill.  629.  Baob.  78.  See  also  Turner 
v.Weedon,  GwilL524. 

<0  Goddaifd  t>.  Keble,  GwiU.  631.    Bub.  105.  and  Tid.  Bish<)p  v. 
Chkhester,  Owill.  1520. 
*  Xu)  Bateman  v.  Aistroppe,  Owiil.  1048. 
-  (»)  Bldn  V.  Figot,  OwilL  783.    3  Adc.  298.    Vid.  infra*  81 1. 


(1)  [But  in  the  ease  of  Leathes  v.  Newitt,  4  Frice^  356,  one 
for  erery  milch  cow  was  sent  to  an  issue.] 
•  (2)  [As  to  lambs,  vide  post,  209.] 

(3)  [So  also  a  shilling  for  every  tenth  fleece,  and  a  shilling  for 
very  tenth  pig,  Layngv.  Yarborough,  4  Price,  383.] 


ly  ^xceoded  it ;  -and  .k  iwoft  tfa«MdrteiM||HM^  JiUt 
dw  |Mririiioiier8  would  at  Mqr  tnaJblfi  tffnpicto^m, 
substitutioii  for  these  arttdea^  so  mach  anaac  iralii»- 
aUe  tfaaa  the  artielas  theaoBalwHL 

•  •  • 

ModuBesup.     <)n  ihe  <fthar  haod^  a  Mwdiis  flMri;  :eveiy  sQCaty^  af 
U^uTshare    bttis  wiibhki  the  pjufith  bai^iig  a laarib  j^^ 
been  direct-  the  aaala^  ooghtto  pay  te  the  lectoc^  or  Jik  jasaaey  for 

ewryJaaab  n  ytwmtd^  Ae  aian  of  thaeeppattoa^  aad  aa 
flioae,  m  ladufiMSbmi  ef:the  tithe  «f  evecy  sack  bmh^ 
aad  thi|t  the  aame  wm  ipa^le  Jj^tuij  mi  £t«  .Madk*B« 
AMy,  or  ao  aoon  after  as  deaftaDchsd^  whm  oli^ected  to 
as  a  rank  aMdaa,  nn  idle  gsonad  i^mt  m  aadeal; 
timefl^  and  iang  watkaa  ikbe  ttme^ef  lafj^jAaasa^i  the 
ptka  t>f  cattle,  and  other  ooaiiDoditite)  iraaisa  mudk 
[  209  1    l^Mrei^than  at  preaent;  that  a  lamb  'whiiah  maw  vmy 
be  'aioath  lawia  sfailings^ .  aad  sixpaoce,  (iwo  kmadrti 
years  ago  would  not  have  been  worth  manithan  sis-r 
pence,  or  in  such  proportion^  that  the  sum  of  three- 
pence iusisled  en  to  'ha9»  iiaattmioteai%  .asd  aiane- 
moiMily  paid  in  hea  M  cvM^r  Itaah;  fwhmk  sets  dba 
plioe  0£mmBy  iamb  at  tato  lUUii^.  aod  siapteiae,  .is 
as^BcaethBiVsiueaftnichtsirtiica^  aaen at aUarday^  that 
it  provediitBdf  to<bea  modem  cqin|ioaitien  oaiy ;  the 
Court  of  Exchequer,  neverthelesSj  was  of  opinion^  that 
the  objection  arising  upoa  a  matter  of  fact  was  very 
proper  to  be  considered  by  a  jur}fi|  wiia  wiHjdd  ea» 
quire  into  iite  value  of  Iambs  in  the  place  #bete 
this  controversy  arose  ^  and  the  Court  jproQOunced  a 
decrise  tathMbiaffeat»  yMich  oaan  appeal  wasAffinaed 
by  the  House  of  Lords,  (a;')  So  a  modus  of  nine-pence 

au  ^aere  of  4»a]«h  land,  exce^  ^heu  »Qmi  wA  eom, 

• .       • 

(«)  Webbe.  Gi£brd»  GwilL  708»  aQ4  4JBf9.P»C«  fl|ft«    BBsabo 
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or  |>kMMfli.«ith  bopa^  was  sent  by  the  L^rd  Chancdior 
to  bb  ttUd  itrtev.  (y)  <1) 

Ib  respect  to  sack  fliodMes  as  have  been  adjudged  Moduset 
valid^  they  are  of  the  following  description :  Sixpence  ^^  adjuL- 
lot  ev«7  cow  depastured  within  the  parish,  payable  ^  ^^^ 
at  lifiduMbBaS)  in  lieu  of  tithes  of  milk  and  catves ; 
t^o-ptonce  for  every  lamb  yeaned  within  the  parish, 
in  lim  of  jfcHJpe  thereof;  one  penny  for  evety  ieece  of 
wool  iham  from  every  sheep  fed  and  dqwstured  in 
such  jiarisby  in  lieu  of  the  tithe  of  sueh  wool ;  two- 
pence for  every  colt  foaled;  fonr-pence  for  every 
{pffden,  in  lien  of  garden-otuff;  fonr-penoe  for  po« 
latoea  tilled  in  a  ridge  in  the  field  for  jQimily  use,  and 
not  for  sakj'pigs  and  geese  in  kind,  except  under 
ten,  and  then  one  penny  a  pig,  and  one  penny  half- 
penny a  goose  (jc) ;  a  modus  of  one  halfpenny  pay-     ^ 
able  on  shear-day  for  the  wool  of  each  sheep  dying     L.        J 
between  Candieauu»  and  sbea^-day  (a);  four-pence  a 
month  payable  on  ahev«day  for  the  tithe  of  wool  of 
every  hundnd  sbe^  shorn  in  the  parish  (b) ;  a  modus 
of  a  gwdea*penny  yearly,  for  all  v^etables  and 
fruit,  except  apples  and  pears. (c);  a  modus  of  a 

(y)  Chapman  V.Smith,  Gwill.847.    2Ve8.506. 
(c)  Boscawen  V.Roberts,  GwiU.  946.  *    ' 

(«)  BriDklowo.Ediauod«»Owill.  711.   Bitnb.  307. 
Ik)  Ibi<L  (c)  Thompson  V.  Holt,  GwilL  671. 


(1)  [it  seemtf  to  be  now  settled  that  a  modus  of  3<I«  fw  a  lamb  is  not 
raiik.  Berti«cw9eiauiiont,  2  Fric^  303.  Layng  v.  YaAorough,  4  Price» 
383^  J)/«ke  f  ..Smith,  5  Price»  369.  A  modus  of  Id.  for  each  lamb 
where  t^e  number  did  not  exceed  four,  is.  where  it  did  not  ex- 
ceed  five,  i#.8^.  where  it  did  not  exceed  ux,  l#.9d.  where  it  did 
not  exceed  seven,  1#.  lOd.  viiMre  k  did  not  exceed  eight,  1#.  lid. 
wher%  it  did  not  exceed  nine,  and  2#.  wheie  it  did 


was  sent  to  an  issue.  Askew  v.  Gh-eenhow,  2  Price,  3 1 4.  n.] 
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garden-penny  for  the  produce  6f  the  gair^n  gene- 
rally (rf) ;  five-pence  a  pipe  ft*  all  'friiit  fnadt  into 
cyder,  and  so  after  that  rate  for  a  greater  '  br  less 
quantity  (e) ;  one  penny  for  every  ittilch  cow  kept 
and  depastured  in  the  parish  at  Easter  yearly,*  in  Iteu 
of  the  tithe  milk  of  such  cow  ( j^ ;  two-pence  ibr 
every  new  milch  cow,  and  one  penny  halfpenny  for 
every  old  milch  cow  fed  m  the  common  fields,  in  Heu 
of  the  tithe  milk  of  the  same  (g-);  one  halfpenny  for 
every  lamb ;  eight-pence  a  score  for  sheep  wintered 
IB  other  parishes,  in  lieu  of  tithe  of  wool  (A);  one 
penny  for  all  tithe-wood  cut  on  the  common  and 
burnt  in  the  family  {i);  one  penny  haU]^eiiny  for 
every  calf  weaned  (*) ;  a  modus  of  eight-pence  for 
every  cow,  and  four-pence  for  every  heifor,  in  Keu  of 
the  tithe  of  milk  and  calves  of  such  cow  and 
heifer  (/);  three  shillings  and  four-pence  payable 
for  every  score  of  sheejp  shorn  out  of  the  parish,  and 
80  proportionsdly  for  a  less  number  than  twenty,  or 
for  a  less  time  than  a  year,  for  the  wool  and  lamb  of 
such  sheep  (m) ;  a  modus  of  one  !^illing  for  each 
day's  math  (n)  ;  a  modus  of  nine  carts  of  logwood, 
(isupra,  188,)  or  an  hogshead  of  cyder  (o),  in  lieu  of 
all  tithes  (j)) ;  twelve-pence  an  acre  for  low  mea- 
dows, and  eight-pence  an  a<sre  for  high  meadows,  in 
lieu  of  tithe-hay  (y) ;    a  modus  of  one  penny  at 

(d)  Philips  0.  Symes,  Gwill.  654.  Bunb.  171.  Colchester  v.  Russell, 
Gwffl.  741. 

(e)  Cokhester  o.  RuBwIU  6wilL741.  (/)  ibid, 
ig)  Thompson  o.  Holt,  OwiU.  671 .                  {h)  Ibid, 
(i)  Thompson  V.  Holt,  CKiriU.  4(72.711. 

(k)  Ibid.  671 .  (I)  Ibid.  Philips  v.  Symes,  6S4. 

(m)  Ibid,  and  see  Gibb  v.  Goodroaa,  Bunb.  328.  GwiU.  735. 
(fi)  MaiUiaiBv.  Httdej^  Gwdl.  1499. 
•   (o)  Woolferiton  «.  HfeiBwering,  Gwill.  679.  Bunb.  279. 
(p)  Ibid. 
(9)  Fole«.  Gardiner,  Gwill.  601;  t  Bro.  P.  C.  214. 
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£«3ter  a^nuidlyj  in  lieu  of  the  tithe^hay  growing  on 
theprmmneft  (r) ;  a  modus  of  twenty-ax  ahillingt  and 
eight^oce  for  hay»  amall  tithes,  and  Easter  ofler- 
ings  (s)  i  ten-*pence  lor  every  acre  of  meadow  or  pas« 
ture  yearly,  and  so  in  pn^ortion  for  any  quantity  of 
such  meadow  or  pasture  less  than  an  acre,  in  lieu  of 
all  maimer  of  tithes  arising  on  the  same,  payable  by 
peiBoas  occupying  «i«adow  or  pasture  land  iu  the 
parisht  but  not  residing  within  it  (t) ;  a  modus  of 
eight  pounds  for  a  fium  of  eighty  pounds  a  year  (u) ; 
<me  penny  per  head  for  sheep  brought  mto  the 
parish  after  Candlemas,  and  clq>tin  the  parish,  in  lieu 
of  tithe-^HWiol  (t;) ;  three*penee  per  head  for  sheep 
brought  into  the  parish  b^re  Candlemas,  and  ear- 
ned out  bafiwe  shearing  time,  as  aa  average  payment 
for  the  wool  carried  out  upon  their  backs  (w) ;  and 
such  pajmient  may  he  applicable  to  the  wool  tithe, 
aldioygb  not  then  due  (s) ;  a  modus  to  pay  a  faeaitfa- 
penny  for  all  camhustihie  wood  (jf) ;  a  modus  for  a 
lord  of  a  manor  to  p^  six  pounds  in  satisftction  of  aU 
tithes  in  the  manor,  aa4  in  con«ideration  of  such  pay- 
ment to  take  the  tenth  shock,  &c  (jk) 

A  modus  for  persons  occupying  lands  in  the  parish, 
but  residing  out  of  it,  to  pay  four-pence  an  acre  for 
the  tithe  of  hay,  and  the  herbage  of  piEisture  lands  oc- 
cupied by  them  in  the  parish  (a),  has  also  been  held 
^good,  since  the  parson  has  no  reason  to  object,  that 

(r)  Fincho.Mastera,  Gwill.  05^.  Bunb.  161.  («)  Ibid. 

(f )  Santum  ^.  SIumt,  Gwill.  800. 

(m)  E^gev.Oglander,  6wiU.5d6.   BMob.S01.    Vid.  mipn^  809. 

(o)  Ellis  V.Saul,  Gwill.  1326.  1334.  1  Anstr.  Rep.  332. 

(it)  Ibid.  (*)  Ibid. 

iy)  GTeeni7.Hctfi»GwtU.tl5.Cro.Sl.70i. 

(t)  Pigot  V.  HwoB,  GmlL  300. 2  Moote,  483. 

(a)  Chapmftno.BishopofLincob,GwiU.679.  Mot.  R^.  266. 279. 
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ithe  modus  was  not  more  extensive,  that  it  did  not 
cover  all  the  land  in  the  parish,  whether  oociq»edjb)r 
inhabitants,  or  such    as  were  not  inb^bUantai/'itnr 
that  had  been  more  to  the  prejudice  ^ot  tht^^rsom 
who  in  the  principal  case  had  tithes  !«  bind-  of  thfe 
inhabitants  for  their  land ;  and  as^a  mixlilaifor^smy^ 
ing  four-pence  per  acre  for  ail  the  land  iti  the  »p«d$hi 
whether  occupied  by  the  inhabitaata   or  nat^ihiid 
been  good,  a  portion  of  this  modus  k  good^  becauls 
more  beneficial  to  the  parson;  and  it  is>  certain,  be- 
cause he  is  always  sure  of  having  either  biefoBr.pencfe 
per  acre»  or  what  is  better,  hia  tithes  in  kind*    fiora 
custom  that  ev^xy  inhabitant  of  Sale^  wbonoeottpnl 
paature  lands  in  Dale,  had  immemoriaJly  paid  tithes 
for  these  pasture  lands  to  the  vicar  of  Sale,  and  Ihat 
the  vicar  paid  twp-pence  for  every  acre  to  the  parson 
of  Dale,  was  held  a  good  custom,  though. i6  dspendML 
on  the  uQcertainty  of  an  inhabitancy,  and  tlml  tlse 
vicar  of  Sale's  paying  two-pence  ipen  acre/ to^ the: par- 
son of  the  othc^  parish  for  tbia  paature;;  was  the ; same 
thing  as  if  this  .composition. Mreca  paidcby^  tbeocoH- 
pier  of  the  land  itself  being  equally  <  beneficial  toithe 
parsom  (6) 

C  *■    9  •  • 

Such  is  the  general  nature  of  a  modus  (see  supra^ 
135,  140) ;  and  such  are  the  properties  which  are 
necessary  to  constitute  its  validity. 

r 

Modus  will  But  notwithstanding  these  requisites  are  iridispen- 
alUiom^  n^^^  Sable,  and  the  rights  of  the  church  shall  not  be  ixh- 
•  wise  provi-  paired  by  any  customary  payments,  unless  sanctioned 
Duties.'    ^    ^y  *^^  Tules  of.  law  (r),  a  modus  being  presiiHied  to 

be  a  composition  in  writing  with  the  consent  bf  ihe 
parson,  patron,  and  ordinary,  before  time  of  qtemory, 

(b)  Coltford  V.  Pftarse,  Cro.  BTiz.  136. 

(c)  2Ve».506. 
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decbyed  indeed^  or  lost  by  accident,  yet  havinj^ 
grbwn^intiio  k  pfesctipition,  shall  be  allowed  :  though  it 
may  >not|  in*  every  respect,  appear  a  wise  provision 
fot  the'  interests  of  the  parties,  it  shall  not  be  nar- 
rowjy  and  strictly  canvassed;  the  courts,  on  prin- 
ciples of  public  policy,  being  averse  from  intrenching 
upon  such  ancient  usages  for  sUght  reasons :  pur- 
chasers buy  lands^  upon  the  faith  of  such  moduses, 
and  are  induced  to  give  a  greater  or  less  price  for  the 
lands,  accocding  to  the  nature  and  value  of  the  mo- 
dus by  which  they  are  covered*  The  vendor  pro- 
ceeds/tipo»  the  same  confidence ;  the  parson  accepts 
his  Hting  with  tlie  expectation  of  these  payments ; 
and  in  contemplation  of  them  the  lay  impropriator 
purchases :  it  would,  therefore,  be  unreasonable  to 
overturn  moduses  upon  trivial  grounds,  and  by  these 
means  to  deceive  purchasers,  who  bought  the  land 
with* a  view  of  paying  no  more  than  the  modus,  and 
to  give  thelaj  impropriator  an  undue  advcmtage  by 
aofieringbim  to^take  the  tithes  inspecie^for  which  her 
never  stipulated  (d) :  Thus,  although  ordinarily  the 
occupier  of  lands  be  answerable  for  the  payment,  yet 
a  modus  payable  by  the  owner  of  the  lands  is  valid : 
As  where  to  such  a  modus  it  was  objected,  that  it 
was  unreasonable,  inasmuch  as  the  parson  was  under 
the  necessity  of  seeking  for  the  party  to  pay  him  his 
modos^  instead  of  claiming  from  the  tenant  either  the 
modus  or  tithes  in  kind ;  yet  the  Court  held^  that 
this  might  be  a  fair  agreement  at  the  time  of  the 
commencement  before  memory^  when  the  ownership 
of  land  was  not  subject  to  such  fluctuation  as  it  is  at 

(d)  Hardcastle  v,  Sclater,  Gwill.  788.  See  also  Ekin  o.  Pigot, 
3  Atk.298.  Gwill.  783.  Harrington  r.  Horton,  1  Br.  P.  C.  140.  Gwill. 
.^94.  and  Sansum  v.  Shaw,  Gwill.  806.  Chapman  v.  Monson,  2  P. 
Wms.  573.   GwiU679. 
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pre8ent,  and  that  the  parson  might  have  thought  it 
more  advantageoiii  to  have  the  hmdLprd  a  zecuiity 
mther  thao  a  tenant  in  doubtftil  cicpuipstaBC^y  and 
[  213  ]  that  the  Court  ought  not  nicely  to  weigh  the  validity 
of  that  judgment  (e)    So  a  modus  that  the  occu* 
pien  of  lands  and  tenements  within  certain  vi]ls» 
within  the  parish  of  C,  not  being  parcel  of  the  dp* 
mesnes  or  granges  of  the  monastery  of  C»  shall  pay 
several  sums :  that  1%  so  much  in  certain  fiu:  each 
viil,  in  lieu  and  satisfaction  of  tithes  of  hay  growing 
within  the  villsr  it  was  insisted,  that  this  modus  was 
void  upon  tilie  &ce  of  it ;  for  that  it  was  unreason* 
able  that  any  one  occupier  should  be  liable  fi;>r  aU  the 
tithes  of  ail  the  rest ;  and  that  it  also  was  uncertain 
who  was  die  person  to  pay,  fior  there  might  be  several 
occupiers  in  one  year ;  but  the  Court  decided  this  to 
be  a  good  modus,  since  it  must  be  presumed,  that  at 
the  time  of  entering  into  this  agreement,  one  person 
was  owner  of  a  whdb  irilli  and  that  consequently  by 
the  branching  it  out  afterwards^  and  dividii^g  it  into 
seviaraiy  the  parties  could  not  dje^ticy  tl^tmodu^ 
which  was  originally  and  in  dte  eommencement  good« 
Nor  does  it  seem  necessaiyi  that  the  parson  should 
make  every  one  of  the  occupiers  a  party  to  a  suit  for 
this  modus,  because  as  it  affects  a)l  the  lands,  each 
occupier  is  liable  for  the  whole,  and  th^ore  en- 
titled to  a  contribution  among  themselves.  (/)    80 
where  there  was  a  waste  between  two  vills,  N:&aiid 
S.  S.,  and  the  resiants  and  occupants  of  ^aph  vill 
have  had  oommon  by  reason  ai  vicinags^^  <fUStom 
that  if*  any  inltobitant  of  &  S«  hi^  any  pastille  ground 
in  N.  S.  for  cattle,  which  go  on  the  wasto,  then.he 
shall  pay  tithes  to  the  parson  of  S.  S»  where  he  in* 

{e)  Ord  t?.  Clarke,  Gwill.  IW.  Anstr.  688. 
(/)  Hardcastle  0.  Sclater,  Gwiii.  784. 
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habits,  and  that  in  consideration  thereof,  the  rector 

of  S(.  S.  shall  pay  to  the  parson  of  N.  &  four  shillings, 

and  to  the  vicar  eight  shiUings ;  and  that  the  party 

inhabiting  within  his  parish  shall  be  discharged  of 

tithes  against  the  parson  of  N.  S«:  thoi^h  it  was    [  ^^^  ] 

objected  that  it  was  not  equal,  it  being  unreasonadiile 

that  the  parson  of  8.  S*  should  have  all  the  tithes  of  * 

lands  of  Nl  S.  paying  to  the  pvacm  four  shiUii^  per 

annum,  and  that  the  parson  of  N.  S.  should  not  have 

the  same  privil^<es  in  the  lands  of  S«  SL,  and  that  by 

law  no  parson  is  to  have  tithea  but  of  lands  in  his 

own  parish ;  yet  it  was  held,  that  though  the  custom 

were  hard,  yet  being  found  by  the  verdict,  the  Court 

could  not  tnterfetie ;  that  there  was  a  recompence, 

such  as  it  was,  given  to  the  parson  of  N.  S.,  and 

though  not  giten  by  the  parties  themselves,  yet  it 

was  given  by  the  paivon  of  iSL  S*,  wtikh  is- in  ^effect 

thes  ame.  (g) 

A  lay  person  may  also  prescobe  for  tithes  arising  W  perton 
on  his  own  estate ;  thus  a  prescaptton,.  that  the  de**  scHbe  for 
fendant  aiid  all  those  w^se  estate  he  had  imaatemo^  ^^^  ^^°S 

on  his  OWD 

rially  paid  to  the  rectcx'  of  the  rectory  and  chapelry  estate, 
for  the  time  being,  fdur  pounds  yearly,  as  a  pension 
or  pajrment  in  satisfaction  of  ail  tithes  arising  on  the 
said  estate ;  and  that  he  and  aU  Idiose  whose  estate 
he  held  mnnemorially  in  resptct  of  the  pension  so 
paid,  had  the  tithe  of  all  com,  grain,  and  hay  ariang 
on  the  said  estate,  was  held  good  in  point  of  law ; 
though  it  was  objected,  that  if  any  agreement  were 
made  between  a  rector  and  landholder,  that  a  gross 
sum  or  annual  (ysfjrment  should  be  made  to  him,  and 
that  the  iidles  shouM  fer  iever  after  belong  to  the 

(X)  Hiekn  «.  Fraud,  GwiH.  267. 
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i99^iB^l^<A^Symp90iw  that  it.slMll  h^  4iiie«kiif 
th^al  th^bcgtimvig  th^lofdJbsid  i»hk^higidftp 
aoii?  th^H'ini^bt  prescribe  tor'pftj^A^m  Mndwdiaj^ 
Q^fi^  th&  tHh^9j  aad  tbatwhea  he  gavetihs  t^muMiKf 
J  1|^  ^otd  ^  hiaiy  and  always  after  to  bftve!  Ule  tiitboSfpC 
^)ew  lai^)  it  IS  a  v^y  reasonable.  >p^9^W|Hy^>  &te 
t0W  bebath  no  more  ihaa  wbatbe  i^  h^p^Jlwk^ 
bad  tbeoi' before  by  retainer^  andfHW  Jbi^^bd^e^^thft. 
titbes  tbeiR8(elves«  Hence  it  appeavs  t^at  tiQ9  ^i>?<s«i^ 
0fpfescrip£ive;rightsmay  be  asser^^  Hf^^Ufff^^ 
the  tithes,  M  Wllg^as.  the.  land  Ben^^inedjk^lthf;  orij^^q^lt 
9^mer}  seeondly^.  to  raeeiye ; thepfi  aliei;.theiila9dA> 
were  granted  ouL  Xhf^  tithas»<  thare^ew'  ^fy  M 
iHch.iy^i  considered  a^  leixiati^galwi^^  diatui(4  Ironi 

•      •        .    •      .  '  .  '  • ;  -  ■ 

r  pa. the  Qtli^  hfiiid^fvi^re;  a^^df^  ^^^insi^ted  on 
,<ff  Q^ep^^fpy^  pjiyablHio  the  x^tw  app^ally,  a^  jlaster^ 
hj  the  owui^rs  and  pco^l^iir  of  an?*?ftt.  tpnen^nt^ 
luvmg*  rigl^tcf. common  Q^.SL,co^^^lon,  ifl  re^pecj^to 

iwbich  ^Jici^t  tenem^uts  thi^iands:aqcu]i4^4^7  ^ 
def^dant  were  set  out;  cp:  aUot4;ed^  as, a  fpodus  for 
tkt  tithes  of  grass  adsiog  eith^  on^th^  anc^n^  estate 
<ttLcpmmon  in  right  thereof  wh«l%iriai;LC^  qo^E^^OD 
should  be  divided  or  allotted,  or  perinitte^itq  <<fqrt- 
tinue  undivided  or  unallotted^  and  whether  the  grass 
•  q  j^e.cpt^^made  into  hay,  or  wbptherAt|b^,eajte»  by 
)}9l7ep  pT  imprpfltable  cattle ;  tbej9iodus,^ai|  h^id  ta 
be  void  upon  the  face  of  it ;  the  Court  observing^  ^at 
it  did  not  appear  that  any  agreement  was  made  with 


(/i)  Philips  V.  Prythcrick,  GwiHi  1 125. 
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tiiei<j«4loriiiii  itb«  time<(^'^f^«  indosiMre,  raqm^dng' 
tto^flppoMit  idf -liny'  ttoduk  <for '  lithd^  •«>  iM^fHs^kof^' 
tfaet^t9'»f  !t^  Oi?^«eli9  of  tiie  farfns  av«r  the  laaAs^ 
ilbto^ey  nHobhi  be  inclosed,  and  that  wLdtoiit  «>in0  ^ 
agiaraieMi  it^  iiigM  b^  *  qnestiMf  whetHer*  th^  tfio^^ 
diw  «tt»i<iM;  eiftiiiguiidied  by  the  lncl0dui«7  \^«^ 
mpi^ii^  t^t  by  usage  unteeedent  t&  the  inclotor e^ 
a  modlid  df  eHe  |leiiAy  had  been  paid  for  die  fanm  abA    [  81^  3 
the  oMMipftA^ft  could  not  have  been  pmd  for  hay  onthef^ 
Mtniiioite^ibrtheeoinmensfromthenature  of theiti,  aaA 
of  fhe^ri^tsover  them,  could  not  have  produced  hay. 
SucfafT  ttiKage  could  not  have  afforded  a  presumptiod 
ef  any  ^anciezrt  agreement  on*  the  part  of^e  rector  to 
recie^e,  and  on  the  part  of  the  owners  of  the  farms  to 
pay  an  annual  sum  in  lieu  of  the  tithe  of  a  tithaUe 
matter;  which  at  t3ie  time  of  making  it  cbuld  net  havt^ 
beenitt'th^contemplatimi'of  either  of  the  pafties^aft 
the  subject  of  their  agreement,  and  ove^'  Which  one 
of  the  parties  had  no  right.    For  supposing  the  an- 
cient rights  of  the  owners  of  the  fkrms  to'  have'  c»3n- 
tinned  after  the  inclosure,  yet  the  right  oftftte  ownetft 
of  the  ikrms  could  rfot,  fcefbte  the '  incisure,  be 
e^ctendedto  any  exemption  fro  A  payment  -of  titiie  of 
hay,  because  if  hiay  had  been  produced  t>n  dny  pait 
of  the  common,  it  would  not  have  belonged  to  tiie 
owners  of  the  fkrms,  who  paid  the  inodiis,  but  to  tiie 
owner  of  the  land  on  which  it  greW,  who  was  the  lord 
of  flie  Waste.  (0  ' 

A  'pairobhial  modus  may  extend  to  lan^s  recently  P^»w*m1 
Inclosed;  but'  it  is  otherwise  with  regard  t6  a  farm  ^tend^^ 

modus.  (7)  *  .:  lands  recent- 

.  ly  incloaed ; 

MGMf  as  to« 
(0  Scott  v.Fenxnck,  Gwill.  1250.  furm  modua. 

(j)  Bishop  r.ChichesUr,  G^vilL  1323.    Vid.  siipr.  124. 184.  194. 
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In  what  man-  It  remaiQg^  DOW  to  be  considered  bow  %  modus  may 
may*be^  be  discbai^ged  (*),  and  tithes  may  become  due  and 
chai^.        payable  in  kind« 

A  modus  may  be  discharged  by  the  destruction 
or  alteration  of  the  subject  for  which  the  modus  was 
payable;  as  where  the  prescription  is  for  hay  and 
grass  of  any  particular  quantity  c^  land,  if  the  land 
r  216  1    "^  converted  into  a  hop  garden^  or  tiOage,  the  pre- 
soiption  is  gone*  (/)    Thus,  as  I  have  had  occasion 
in  a  former  part  of  this  work  to  state  (m)^  a  modus 
for  a  mill,  when  it  was  partly  a  corn-mill^  and  partly 
a  fuUing  mill^  in  consequence  of  the  fulling  wheels 
being  taken  away,  and  two  mill-stones  substituted  in 
thear  room,  was  held  to  be  discharged,  on  the  ground 
that  what  had  been  done  was  equivalent  to  the  erec- 
tioi}  of  two  new  corn-mills,  {n)    So  if  there  be  an 
ancient  miM  under  a  building  worked  with  one  ^ed» 
tfid  the  ownier,>  under  the  same  roof^  erect  two  new 
wheels^  and  two  new  stonesi  this  constitutes  it  in  all 
respects  two.  miUsi,  and  he  cannot  cover  them  by  the 
same  modus;  he  might  as  well  erect  another  mill  on 
the  same  stream,  and  call  them  both  but  one  mill. 
7%e  principle  upon  ^ich  it  is  decided  that  a  modus 
is  destroyed  where  two  stones  are  erected  instead  of 
one,  is,  because  the  miller  is  thus  enabled  to  grind  a 
double  quantity*  (0)    So  where  a  watercourse  was 
altered  by  the  owner  of  a  mill,  and  the  mill  pulled 
down  by  him,  and  rebuilt  upon  it,  it  was  adjudged 
thai  the  modus  was  extinguished.  ( />)     So  where 
there  IB  &  prescription  to  be  discharged  of  all  tithea 

» 

(K)  Vid.  supr.  53,  54.  (0  2  Inst.  490.    1  Roll.  Abr.  651. 

(m)  Supra,  47.  (n)  Talbot  v.  May,  Gwili.  782.   3  Atk.  17. 

(0)  Ibid.  (p)  lIloH.Abr.652. 
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• 
by  deKverlng  deer  out  of  a  park  annually,  and  the 

park  is  disparked,  the  prescription  is  destroyed,  {q) 
But  where  a  mill  had  originaDy  only  two  pair  of 
stones,  and  a  third  pair  had  been  added^  the  whole 
being  carried  by  the  original  frame  and  wheels,  and  r  217  1 
the  mill  being  incapable  of  working  more  than  two 
pair  of  stones  at  one  time ;  a  modus  for  the  mill  was 
nevertheless  established,  (r)  So  if  the  modus  cover 
the  land,  and  the  mill  is  merely  an  accidental  quaUtyj 
the  destruction  or  alteration  of  the  mill  does  not 
amount  to  a  discharge  ot  the  modus.  (/)  In  like 
manner,  where  a  party  was  seised  of  lands,  for  the 
tithes  of  which  he  had  immemorially  paid  five  shil* 
lings  and  four-pence,  and  he  built  a  corn-mill  upon 
the  same,  it  was  adjudged  he  should  pay  no  tithes 
for  the  corn-mill,  because  the  lands  were  disdiarged 
from  the  modus.  (/)  So  where  there  was  a  modus 
for  lands  contained  in  a  park,  which  belonged  to  one 
person  originally,  and  was  afterwards  disparked,  and 
divided  out  among  several  persons,  that  was  hdd  not  ^ 
to  destroy  the  modus^  for  the  prescription  went  to 
the  land,  and  not  to  the  park ;  consequentiy,  as  it 
was  a  modus  in  respect  of  the  land,  it  was  not  de^ 
stroyed  by  dividing  the  land  {u)  So  where  forty- 
eight  acres  of  common  lands  were  subject  to  a  modus, 
and  an  agreement  was  entered  into  betwera  the  die^ 
fendant  and  the  parson,  and  those  who  bad  a  right 


{q)  HuttOQ,  58.  See  Gwill.  1^06.  &  supra,  153.  But  see  CoWper 
V.  Andrews,  GwiO«  2?5.  Moors,  683;  in  which  the  qoestioD  was, 
whether  a  modus  for  a  park  of  2$.  a  year  and  a  shoulder  of  eveiy 
third  deer  killed  in  it,  was  determined  by  disparking ;  on  which  tlia 
Court  was  equally  divided. 

(r)  Goodwm  vl  Wortley,  Gwill.  715. 

(0  Talbot  V.  May,  Gwill.  782.   3  Atk.  17. 

(I)  I  RoU.  Abr.  652.  (•»)  Sea  GwiB.  786. 
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to  feed  ^ppui^l^  cpmrnqn^.tomake  j?.n^i^j^lQ^5jv^,  ^^4, 
an  .act  of  parliament  wfs  parsed  for,  that  ^m;p9?je,  \^ 
wi^ch  it  waa  provided,  that  they  should  enjoy  all 
their  rights  in  severalty,  as  they  did  the*  right  of 
comiQon  before;  these .  foriiy-eight  acr^  )?eipg  al- 
lotted to  the  defendant  in  Ueu  of  co^ifuon,  th^y 
were  held  to  be  still  covered  by  the.,{iM>dus;  for 
although  the  recital  in  the  act  us^d,  pn)^y  general 
words,  yet  it  shewed  plainly  titu^  intention,  of  tiie 
legislature  to  have  been,  that  every  per^q  should 
[[  218  3  enjoy  his  allotment  in  the  same  way  as  Jie  did  the 
subject  In  lieu  of  which  it  waa  madej^  a^d  that 
liable  to  the  modus,  (v). 


But  in  a.  ca»^  in  which  tbje  owners  of  ^  certafni 
demesne  claimed  the  benefit  of  a  modus  ^^  lieu  of 
tithe  of  cor^^f  gr^n,  and  iipy,  and  Jbpr  vx  a<;:t  of  par* 
liament  ^  cpnmion  wai;  iijKick^d,^.  and  luq^jiy  .aqres  al- 
lotted to  the. owner?  5?(f  ti^fttfdpwwne,  ».<daH?p  An  the 
act  that  the  divided  lands,  before  parcel  of  the  com- 
mon, should  be  JiQlden. by. each. person  to  whom  the 
respeotiv^  divisions  .were  ^Jlotted,  subjecjL  Xo  the  same 
chaiges  and  incumbrances  aa  their  own  foprmer  land, 
to  which  they  are  allotted  and  consolidated,  were 
before  subject;  and  also  a  clause  that  the  act 
should  be  construed  beneficially  to  the  land  owners 
to  whom  the  respective  divisions  were  allotted, 
were  held  not  to  extend  the  modus  to  the  al- 
lotted lands ;  the  Court  being  of  ppinioi^^  that  this 
case  was  clearly  distinguishable  from  the  case  I  have 
just  cii;e(|»  since  the  demand  of  the  impropriator  in 
the  principal  case  was  of  the  tithe  of  com,  grain,  and 

W  StockwcJI  r.  Terry,  Gwill.  823.    I  Vea.  IJ5/ 
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hay.     But  com,  grain,  and  hay  could  not  be  part  of 

What  greW  dri  a'  cbnlmon  •  thfe'  tithes,  thiaif  ai6s4  updft 

tfcfe  fcbttirtfAb;^dOttl(l  brifyliave  beeit  tltHei  of  agiit-' 

mfeni^  ^ii^  oi*  iattibs,  "Caii^es,  \^ool,  ttiilk,  aiid  othei^ 

jjpecies  of  ^ti(h6s^  wfaiicii  cbuld  have  beefa  die|rroduce 

of  aNcom^cto ;  th^ii;  ih6i^6f6re;  the  exemptidn  oo4il(J 

riot  fekt^^Vcf  'a(tiy  other  bftt'such  specific  tithes;,  and 

vm  liBrbdhipfeh^dd^d' within  the  substantial  ide^ 

of  a'mbckis  of  compfehsation  insisted  on  by  i^'ayiof 

ekenjptioti' '  from  payment  of  tithes  for  those  lahdd 

Which  ^ete  pai^  of  the  common,  but  Which  theti 

produced  corn,  grain,  and  hay ;  for  the  rector  cbuld 

hisive  no  benefit  from  this  modus,  which  was  confined 

to  the  tithe  of  com,  grain,  ahid'hay,  in' respect  of 

any  species  of  tithe  which  could  arise  from  the  com-    [  219  3 

twoii.  While  It  Tetii'dned'cdmmott.    In  ishort,  ihat  the 

iecisiort'hi'this  ca«5  'iiested'oft  the  satne  pfiiiciple  « 

the  dfecree  in  tHe  ckse^  fart  tSfifed, '  ^flrit  ^wltat  was  b^l 

fore  exailpted 'should  ^<»htiSttie  iKteittpt*$  iitd  wHai 

was  irefore  ilot  eitem'pHred  ^shduSd  pay  ISfthc;  *(»)    •    '  -  -  ^ 

A  ixYOdus^  ihkM  1k6t"hk  i^dcted' '  by  k  tiibdehi  tettt-  Modus  not 
porary  intemiption,^  ds  %t  e*dtnpte,  byrfot  haWng  J|JJJSj£n! 
been  yielded  or  paid*  for  tWent^  'y^acfs:  (i)  HSd  if  porary  inter- 
there  be  a  modus  fbr  hay  in  Biaclcacre,  and  the  oti-  '**P**°°' 
cupier  sow  such  acr^*  ifeven  years  together 'With 
corn,    this    shall    not   deitrby  the  modus,    btit'  it 
shall  continue  when  the  acre  is  made  into  hay. 
So  if  the  vicar  be  endowed  of  tithes  of  hay,  the 
same  /do»e,  when  kejpt'  us  meadow,*  atid   moWri, 
5hall '  pay^  tfttesf  to    the    vicar,    and"  whferi'  sown 
wiA  coin,  ilrill  pay  tithes  of  corn  to  the  pardon »; 

(to)  MoncaBter  v.  Watson,  Gwill.  905.    3  Bum  1375. 
(X)  NewelU.  Hij;k»,  2Iiwt.  653.    GwUl.  1570. 
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Unity  of  po»* 
session  does 
not  destroy, 
a  modus. 


pay  titbea  in  kind^  and  MiHietim«&  a  moda^  and  jet 
the  nKKioft  subsist.  (^) 


Nor  does  unity  of  possesskm  destroy  a  mpdiiis ;  tfaii9 
in  a  C8se»  in  which  a  preocription  was  allqged»  that 
the  queen»  and  all  those  whose  estate  she  hatht  had 
used  to  pay  to  tibe  rector  of  Kingswood  two  shillings 
and  foiuwpenoe  yearly^  in  satisfaction  of  all  the  tithes 
of  certain  land  in  Kingswood ;  and  it  appeared  in 
evidence^  that  the  queen  had  the  estate  of  the  aM>ot 
of  Kingswood,  who  was  owner  of  the  land^  and 
rectoar  in  fee  in  right  of  his  abbey,  wbenoe  it  was 
inferred  that  the  preacriptimi  was  void  {  inasmttch  as 
the  abbot  could  not  pay  himself  nor  cofuld  the 
queeB»  who  haa  now  the  estate  of  the  abbot }  but 
that  tbe  prescription  ought  to  have  been  stated»  that 
when  tlie  Queen  demised  the  land,  the  occupier  had 
used  to  pay  the  modus »  the  Court  were  dearly  of 
opinion  that  unity  of  possession  is  not  a  perpetual 
dbdharge  of  the  titbea*  nor  of  the  recompenoe  in  lieu 
of  them,  and  cqnaeqijieiitly  that  the  retainer  m^ht  be 
regarded  in  the  lioht  of  a  uaymesit  to  himelf.  (z) 


Composition 
real. 


The  next  species  of  partial 
sidered  are  CamposUhns  Real 


Definition  of.      ^  fteal  Composition  is  ¥4ieo  an  agreement  is  made 

between  the  owners  of  land,  and  the  parson  or  vicar, 
witii  the  ooneeat  pf  the  patron  and  ordinary,  that 
Bueh  lands  shall  be  exempt  from  tbe  payment  of 


(y)  BiowAs  case,  Godb.  194.  cited  2 P.  Wni.  570. 
(x)  ChAmben  v.  Hsnlnuy,  Omcia.  208.    Moore»  527. 
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tithes,  tti  cbnsideratioti  of  iome  land,  or  real  recom^ 
pence  ^otiid'tA  the  parson  in  lien  and  satisfaction 
of  ttiem  (l):  It  does  not  mean  every  stibstantial 
permanent  security  for  the  payment  of  the  composi- 
tion ;  but  land  substituted  in  lieu  of  tithes ;  or  a  rent 
charge  issuing  out  of  land  (a) ;  or  a  composition  of  an 
annual  sum  out  of  the  prqftts  qfa  manor  ;  for  though, 
in  the  last  ^stance,  it  was  insisted  that  the  com- 
position was  void  upon  the  face  of  it,  since  the  pay^ 
ment  was  not  to  arise  from  the  manor  or  paric,  but 
from  the  profits  of  the  manor,  and  diat  eventually 
there  might  be  no  profits,  and  the  composition  was 
therefore  bad  in  respect  to  the  precariousness  of  the 
recompence ;  yet  the  Court  established  it.  (&) 

This  species  of  agreement  was  allowed  by  the  law  Bftet  of 

statute  of 

on  the  principle  that  the  clergy  were  not  likely  to  13  eu*. 
be  prejudiced  by  such  composition,  since  the  con«. 
sent  of  the  ordinary,  whose  duty  it  is  to  guard  the 
rights  of  the  church  in  general,  and  of  the  patron, 
^hose  interest  it  is  to  protect  liiat  particular  church, 
were  both  made  essential  to  the  validity  of  such  com- 
position; but  experience  having  shewn  that  these 
precautions  were  insufficient,  and  the  possessions  of 
the  church  being  by  means  of  such  agreements  fre- 
quently impaired,  the  disabling  statute  of  the  Idth  of 

(a)  Attorney  General  v.  Bowles,  Gwill.  109.    8  Atk.  869. 
(^  Scwbridge  v.  Benton,  GvidlL  13»7.    2  AoMr.  J72. 


i^*- 


(1)  [It  was  a  question  among  the  canonists,  whether  the  parson 
could  compound  with  his  parishioners  in  such  a  manner  as  (pcnrfaaps) 
to  receive  less  than  the  tenth,  in  respect  of  the  tithe  ?  And  accord- 
iqg  to  Ayliffb,  by  the  canon  law  he  could  not ;  according^  to  some, 
without  the  Pope's  authority,  hut  according  to  the  better  opmionif, 
without  the  Bishop's  consent    Pareig.  508.] 
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c  10.  referred  to  in  the  commwoframit  of  this 
work,  was  passed,  which  prohibits,  among  other  qpi* 
ritual  persons,  all  parsons  and  vicars  fran  making 
any  conveyances  of  the  estates  of  their  churches, 
other  than  for  three  lives,  or  twenty-one  years.  So 
that  now  by  virtue  of  this  statute  no  real  compo^doa 
[  221  ]  made  since  the  13th  of  £liz.  is  good  for  any  longer 
term  than  three  lives,  or  twenty-one  years,  though 
made  by  consent  of  the  patron  and  ordinary.  Thus 
the  mischief  has  been  effectually  obviated,  such  com- 
positious  being  now  rarely  heard  of,  unless  by  autho- 
rity of  parliament,  (c) 

Dutincdon  'I'^e  distinction  between  a  modus  and  composition 
between  a  peal  is  clearly  settled.  A  modus  must  be  taken  to 
oompoiitioa  have  immemorially  existed,  and  it  requires  no  other 
'^  evidence,  to  prove  it  than  immemorial  usage :  a  com- 

position real  must  have  commenced  within  time  of 
memory,  and  its  commencement  must  be  proved ;  for 
otherwise  every  bad  modus  would  be  set  up  as  a  real 
composition  ;  but  to  establish  such  composition  real, 
it  is  not  requisite  that  the  deed  by  which  it  was 
created  should  be  shewn ;  for  that  purpose,  it  is  suf- 
ficient to  adduce  evidence,  from  which  it  may  be 
inferred,  that  such  deed  did  once  exist,  and  by  which 
the  Court  is  warranted  in  presuming  that  such  com- 
position took  place  upon  a  solid  and  legal  founda- 
tion :  thus  the  consent ,  of  the  ordinary  to  the 
composition  real,  shall  be  presumed  fix>m  length  of 
time ;  and  where  it  appeared  that  king  Edward  the 
third  entered   into  a  composition  real,  as  owner 

(c)  2  m.  Com.  28.  2  Wooddea.  106.  GwHL  591.  Eldns  v. 
Dormer,  Gwill.  800.  3  Atk.  534.  See  also  Attorney  Genend  v. 
Bowkt,  3  Atk.  809.  &  Gwill.  109.    Deg.  p.  11.  c.  20.   2  Boe.  and 

PuU.  206. 
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of  the  land,  and  as  patron  of  the  church,  it  was  held 

that  he  might  alsol)e  presumed  to  have  acted,  on  that 

occasion,  as  supreme  ordinary.  After  an  acquiescence 

in  such  agreement  by  successive  incumbents,  during 

a  long  period  of  time,  it  appears   by  a  series  of 

authorities,  that  the  Courts  are  averse  from  disturbing 

the  quiet  of  a  parish,  and  lean  to  the  presumption,  that    [  222  3 

in  the  transaction  omnia  solemniterjuisse  acta,  (d) 

An  agreement  by  the  parson,  patron,  and  ordinary.  Agreement 
confirmed  and  established  by  a  decree  in  equity,  patron,  and 
since  the  statute  of  Ithe  13th  of  Eliz.,  though  some  ordinary,  not 
centuries  ago  deemed  binding  (e),  it  is  now  settled,  thou^con- 
can  bind  only  the  parties  to  the  same,  because  pro-  finned  by  a 
perty  can  be  affected  only  by  the  law  of  the  land,  eaulty. 
Thus  to  an  information  brought  by  the  Attorney 
General,  at  the  relation  of  Dr.  Blair,  the  r^tor,  for 
an  account  and  payment  of  tithes  in  kind,  the  de- 
fence  set  up  was,  first,  an  agreement  entered  into  in 
the  year  1664>,  between  a  former    rector  and  the 
owner  of  the  lands  in  the  parish,  for  accepting  a 
yearly  sum  of  eighty  pounds  in  lieu  of  tithe  j   and 
farther,  a  decree  was '  insisted  on,  which  appeared  to 
have  been  pronounced  in  1677»  between  the  same 
parties,  with  the  exception  of  the  bishop,  who  was  no 
party  to  the  agreement.     It  was  also  uiged,  that  a 
Court  of  Equity  could  not  relieve  j   and  lastly,  the 
length  of  lime  was  objected  to,  as  a  bar  to  the  plain- 

(d)  Heathcoter.Mainwaring,  Gwill.  1345.  3Bro.Ch.Rep.217. 
Sawbridge  v.  Benton,  Gwill.  1397.  2  Anstr.  372.  Benson  v.  War^ 
kins,  GwiU.  612.  Bunb.  10.  Franklin  v.  Holmes,  Gwill.  1229. 
See  also  Gwill.  (^89.  and  Robinson  r.  Appletbn,  1101.  Ibid,  and 
Startup  t.  Dodderidge,  Gwill.  587.  See  Haywood  r.  Nicholls, 
dwifl;  1 120.  '  " 

\e)  See  O'Connor  v.  Cook,  8  Ves.  jua.  537. 
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tiff's  demand.      But  Lord  Northington  (1)  was  of 
opinion,  that  the  agreement  waa  on  the  face  of  it 
unequal  in  respect  of  the  consideration  stipulated 
to  be  paid  to  the  rector;   for  it  appeared,  that  the 
agreement  was  entered  into  in  order  to  efiectuate 
an  indosure  of  the  open  fields  in  the  parish ;  and 
that  no  consideration  was  allowed  in  respect  of  the 
future  improvement  of  the  lands  by  sudi  inclosure, 
of  which  the  occupiers  would  reap  the  benefit,  and 
which  was  always  allowed  in  every  private  bill  for 
C  228  ]    an  inclosure.      That  even  if  the  agreement  were 
equal,  it  would  not  bind  the  successor  in  the  rectory, 
but  would  be  void  as  against  him.     That  as  to  the 
decree,  it  appeared  to  have  been  made  in  a  cause  by 
consent  between  the  same  parties,  except  the  bishop 
of  the  diocese,  a  mere  formal  party.    That  the  parties 
themselves  did  not  consider  the  agreement  as  binding 
on  the  rector;    for  they  regarded  the  annuity  of 
eighty  pounds  as  not  being  an  adequate  consideration 
for  the  rector's  having  relinquished  his  tithes  in  kind ; 
and,  therefore,  they  entered  into  a  new  agreement, 
by  which  they  contracted  to  allow  him  the  additional 
sum  of  sixteen  pounds,  eight  shillings,  and  seven- 
pence  per  annum ;  and  on  being  allowed  that  addition, 
the  rector  by  his  answer  consented   to  have  the 
agreement  established;    and  although  the  decree 
founded  on  the  agreement,  in  terms  bound  the  suc- 
cessors in  the  rectory,  yet  it  was  in  a  cause  by  con- 
sent, and  could  have  no  such  operation ;    and  as  to 
the  cases  cited  to  a  different  effect^  his  Lordship  dis- 
allowed their  authority.    That  the  agreement  and 


(1)  [This  judgment  ha*  been  since  reported  from  his  Lordships 
MSS.    2£den»304.] 
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decree  being  laid  out  of  the  case,  a  Court  of  Equity  ^ 
might  give  relief:  Equitas  sequitUr  kgem.  That  it 
is  a  fixed  rule  at  law,  that  no  prtocription  can  run 
against  the  church ;  and  that  length  of  time  ought 
in  this  case  to  be  no  bar.  And  the  Courts  a^r  ob- 
serving that  if  the  partite  had  madeiin  allowance  for 
the  future  improved  value  of  the  tithes,  the  rector 
might  have  been  left  to  his  legal  remedy,  decreed  an 
accoufit  of  the  value  of  the  tidies  which  had  accrued 
from  the  time  of  filing  the  information,  and  that  the 
balance  of  such  accounts  should  be  paid  to  the 
relator;  and  the  decree  was  affirmed,  on  appeal,  by 
the  House  of  Lords,  (f) 

There  are  also  other  species  of  composition  than     [  224  ] 
compositions  real.     Thus  a  composition  to  have  a  Other  sorts  of 

J  ..  •  ^^i_i_^^'i»         compositions 

cow,  and  a  certain  number  of  other  beasts,  fed  m  a  besides  com- 

wood,  in  lieu  of  tithes  of  pannage,  is  good*(^)  So  in  positions  real. 

an  action  of  trover  for  a  lamb,  and  a  sheaf  of  wheat, 

a  special  verdict  was  found,  that  between  the  years 

1216  and  1261,  there  was  a  composition  between  the 

abbot  and  convent  of  the  abbey  of  Fountains^  of  the 

Cistercian  order,  and  the  prebendary  of  Studley,  that 

the  abbot  and  convent  should  be  for  ever  free  from 

the  payment  of  tithes  of  their  lands  which  they  tilled 

with  their  own  hands,  within  a  certain  grange,  within 

the  prebend,  and  that  they  should  pay  tithes  for  all 

lands  without  the  grange,  and  that  the  abbot  and 

convent  should  pay  annually  to  the  prebendary  and 

(/)  Attorney  General  &  Blair  v.  Cholmley,  Gwill.914.  AmW. 
510.  4  Bro.  P.  C.  332.  And.  Cartwright  v.  Cotton,  in  the  Exche- 
quer, 24th  of  April,  1779.  S.  P.  2  Woodd.  Lect.  107.  Jones  v. 
Snow,  Gwill.  1 199.  Cuthbert  v.  Westwood,  Gwill.  666.  Gilb.Eq. 
Rep.  230. 

(g)  GwilL  116.    Query  if  this  be  not  a  composition  real  ? 
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his  successors  five  marks.   It  was  further  found,  that 
in  the  year  1359  there  was  another  composition, 
reciting  the  former ;    but  it  was  not  found  that  this 
was  confirmed  by  tlie  patron  and  ordinary,  by  which 
the  prebendary  and  his  successors  were  to  have  their 
election  yearly,  either  to  receive  tithes  in  kind  of  com 
and  grain  arising  within  the  places  aforesaid,  as  well 
of  lands  in  the  hands  of  the  abbot  and  convent  as  in 
the  hands  and  manurance  of  their  tenants^  or  to 
receive  five  marks,  so  as  such  election  were  notified 
to  the  abbot ;    and  for  those  years  in  which  the  pre- 
bendary  should  choose  to   receive  tithes,  the  five 
marks  were  not  to  be  paid.    It  was  then  found,  that 
the  possessions  of  the  abbey  came  to  the  crown  by 
statute  Slst  Henry  8,  and  that  at  the  time  when  the 
action  was  commenced,  the  defendants  were  proprie- 
tors of  the  lands,  and  that  the  plaintifiT  was  seised  in 
fee  of  the  prebend,  and  that  a  lamb  and  sheep  were 
then  renovant  upon  the  lands.     The  Court  of  Ex- 
chequer held  that  the  second  composition  did  not 
[  225  ]     affect  the  successors  of  the  prebendary,  and  that, 
therefore,  the  abbot  was  not  bound  by  it ;  that  the 
power  of  election  was  gone,  and  consequently  the 
first     composition  should    stand    quoad   terras  in 
propriis  manibus ;   and  that  for  the  others,  tithes  in 
kind  might  be  taken  as  before,  (h)     Farther,  in  a 
case,  in  which  the  lessee  of  tithes  agreed  with  the 
owner  of  lands,  for  certain  collateral  considerations, 
not  to  take  tithes  in  kind  from  the  tenants  for  twelve 
years,  but  to  accept  a  reasonable  composition,  not 
exceeding  three  shillings  and  sixpence  per  acre,  and 
thereto  bound  himself  and  his  assigns,  this  agreement 
was  held  void,  from  the  uncertainty  of  the  sum  to  be 

(A)  lnglebyt).Wyvell,  Gwill.516. 
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paid ;  and  the  under  lessee,  who  sued  the  tenant  of 
the  land  for  tithes  in  kind,  obtained  a  decree  in 
his  favour,  (i) 

Nor  is  it  necessary  that  the  composition  should  be  Composition 
in  writing ;  but  a  parol  agreement  for  that  purpose  ?^«d  notbe 
shall  be  allowed  to  operate.  Thus  to  a  bill  by  the 
lessee  of  the  rector,  for  tithes  in  kind,  the  defendants 
pleaded  a  verbal  agreement  between  them  and  the 
rector,  that  they  should  retain  their  tithes  for  three 
years,  paying  a  certain  sum  of  money ;  and  a  ques- 
tion was  raised,  whether  the  above  agreement  was 
binding  upon*  the  rector  and  the  plaintiff,  and  the 
Court  declared  the  agreement  to  be  valid.  (J)  So  a 
parol  agreement  for  a  composition,  made  between 
the  occupier  and  the  agent  of  a  proprietor  of  tithes, 
will  bind  the  proprietor.  (Ar) 

But  it  is  clear  that  where  there  is  a  composition  Composition 
between  the  parson  and  the  occupiers,  and  the  money  k^^T"'^^ 
paid  and  accepted  during  the  incumbent's  life ;  yet  of  the  incum 
upon  his  death,  the  successor  may  sue  for  the  tithes  ^"^" 
in  kind,  without  notice  that  he  refuses  the  compo- 
ntion,  because  it  determined  by  the  death  of  the 
incumbent  who  made  it,    and   the  successor  may    [  226  ] 
continue,  or  wave  it,  at  his  election  (/)(!)}  and  even 

(t)  Brewer  o.  HtU,  Gwill.  1418.    Anstr.  413. 
{j)  Keddii^ton  v.  Adamson,  GwiU.  61 1.    Sed  vid.  S.  C.   in  not. 
ibid,  and  supra,  32. 
(k)  Chaye  V.  Calmel,  3  Burr.  1873.   GwiU.  926. 
(0  Brown  V.  Barlow,  Owill.  1001. 


(1)  [An  interesting  question  has  frequently  been  agitated  in  cases 
of  composition,  where  the  incumbent  having  died  in  the  course  of 
the  year,  the  succeeding  incumbent  has  received  from  die  parishioner 
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an  agreement  by  deed  between  the  vicar  and  the 
patron,  vnth  the  consent  of  the  ordinary,  and  the 


a  sum  of  moDejy  as  the  amount  due  for  the  whole  year ;  and  the 
question  has  consequently  arisen,  in  what  mode  he  is  to  be  account- 
able to  the  executors  of  the  deceased  incumbent  ? 

In  the  case  of  Wiiliairis  o.  Powell,  10  Bast*  269,  the  Court  of 
K.B.  held  diathe  ^ould  only  be  accountable  to  the  executors  for 
such  portion  of  it  as  the  value  of  the  tithes,  if  paid  in  kind,  accruing 
due  between  the  last  composition  received  by  the  deceased  incum- 
bent and  his  death,  would  have  amounted  to,  and  not  pro  ratd, 
according  to  $hetirae  which  had  run  before  his  death  from  the  last 
payment. 

This  mode  of  apportionment  has  however  not  been  adopted  in 
Equity.  Accordingly,  in  the  case  of  Hawkins  v.  Kelly,  8  Ves.  308, 
though  no  ^actual  decision  was  made  upon  the  point,  yet  such  prin- 
ciples were  laid  down  by  Lord  Eldon  as  afterwards  induced  Sir  T. 
Plumer,  in  the  case  of  Aynsley  v.  Wordsworth,  2V.  &B.  331;  to 
determine  that  the  apportionment  should  be  regulated  with  reference 
to  the  respective  periods  of  enjoyment  by  the  two  incumbents.  The 
principle  upon  which  the  doctrine  is  founded,  is  that  the  tenant 
having  feltUiat  he  is  morall},  though  not  legally,  bound  to  pay  for 
the  enjoyment,  has  under  that  impression  paid  money  to  another 
person  who  has  no  title  to  it^  but  who  receives  it  as  and  for  the  rent; 
that  as  it  is  paid  in  respect  of  the  enjoyment  under  the  other,  a  Court 
of  Equity  will  infer,  that  in  law  it  was  paid  to  the  use  of  the  person 
under  whom  he  had  the  enjoyment. 

As  these  cases  have  proceeded  upon  this  peculiar  equity,  they 
will  of  course  be  no  authority  towards  the  determination  of  a  ques- 
tion which  is  not  unlikely  to  arise,  although  there  is  yet  no  instance 
of  it,  viz.  in  the  case  of  an  incumbent  dying  before  the  stipulated 
time  of  payment,  and  the  new  incumbent  revising  to  adopt  the 
composition,  whether  the  executors  of  the  deceased  incumbent  will 
have  any  remedy  against  the  occupiers  P  It  must  for  this  purpose 
be  contended,  that  the  incumbent  is  a  tenant  for  life  within  the 
meaning  of  the  statute  of  George  2d,  in  which  there  will  be  con- 
siderable difficulty ;  and  it  is  more  than  probable  that  the  Court 
will  hold,  that  the  occupier  is  in  the  same  situation  with  respect  to 
the  deceased  incumbent,  as  the  tenant  of  the  land  was,  before  the 
statute,  to  the  deceased  tenant  for  life. 

The  Deader  will  find  the  whole  doctrine  of  apportionment  con* 
sidered  in  a  very  valuable  note  of  die  reporter  to  Uie  case  oiex^part^ 
Smyth,  1  Sixn&nst.  337.] 


CfifAP.  Vill.        Exemptiom  partial.  *26 

inhabitants  of  a  vill  within  the  parish,  to  pay  six 
pounds  in  lieu  of  all  tithes  arising  within  the  vill, 
acquiesced  in  for  a  hundred  years,  was  held  not  to 
be  binding  on  the  successor  of  the  vicar,  (m)  Such 
also  was  the  decision  in  regard  to  an  agreement 
for  the  acceptance  of  land  in  lieu  of  tithes,  entered 
into  subsequently  to  the  statute  ISth  Eliz.,  though 
sanctioned  by  the  concurrence  of  all  parties  inter- 
ested, and  confirmed  by  a  decree  in  equity.  («) 

But  if,  upon  coming  to  the  living,  the  successor  Acceptance 
accept  the  composition,  that  will  amount  to  a  con-  J^^^^^^y ' 
firmation,  so  far  as  to  oblige  him  to  give  notice  of  the  succesbor 
his  renouncing  it,  and  demanding  tithes  in  kind,  ^aSm- 
before  he  brings  his  bill ;  for  without  such  notice  the  ation. 
occupier  making  a  tender  of  the  money  before  the 
commencement  of  the  suit,    and   offering   by  his 
answer  to  pay  it,  shall  not  be  liable  to  costs  j  but  in 
most  cases  will  be  entitled  to  his  costs  from  the  par- 
son, if  he  relies  on  the  tender  for  his  defence,  (o) 

If  the  vicar  shew  a  composition,  that  the  parson 
used  only  to  have  the  tithe  of  com,  the  vicar  shall 
have  the  tithes  of  rape  seed,  hops,  and  other  tithes, 
comparatively  of  modern  introduction  into  this  coun- 
try, (^p)  In  case  a  bill  be  filed  for  a  composition 
for  so  much  in  the  pound,  according  to  the  rent  of  [  227  ] 
the  land,  the  account  is  consequential  to  the  dis- 
covery, tas  well  as  in  the  case  of  suing  for  tithes  in 
kind ;  though  it  was  objected  on  the  part  of  the  de* 
fendant,  that  the  discovery,  once  obtained,  it  was  a 

(m)  Lloyd  V.  Mortimer,  Gwill.  1090. 
(n)  Jones  V.  Snow,  Gwill.  1109. 
(o)  Brown  V.  Barlow,  Gwill.  1001. 
(p)  Robinson  V.  Brooke,  Gwill.  471. 
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question  solely  at  law,  and  the  subject  of  an  action  of 
assumpsit  (9)  (1) 

What  notice       Wi\h  respect  to  notice  of  the  determination  of  a 

w  necessary  '- 

for  the  deter-  composition,  such  notice  liiuBt  be  given  by  analogy 
mination  ofa  ^  ^^  notice  given  in  holding  of  land,  and  is  regu- 
lated in  the  same  manner  as  between  landlord  and 
tenant,  from  year  to  year  (2)^  for  the  composition 
with  the  occupier  is  similar  to  a  lease  to  a  stranger :  (3) 
therefore,  if  a  composition  for  tithes  be  made  by  A. 
as  proprietor,  and  he  grants  a  lease  of  them  to  B., 
whose  interest  is  afterwards  determined  before  any 
alteration  is  made  in  the  composition,  A.  cannot  de- 

(9)  WorraUv.Nicholls,  GwiU.  1802. 


(1)  [A  composition  is  no  lien  upon  the  land,  but  only  a  personal 
demand  :  accordingly  a  motion  for  payment  of  a  sum  due  in  respect 
of  a  composition  for  tithes  out  of  a  fund  in  Court,  the  produce  of 
growing « crops  on  a  &rm  paid  in  by  the  sequestrators,  was  refused, 
with  costs.  Dickenson  v.  Smith,  4  Mad.  177.  If  tithes  had  been  due, 
the  motion  would  have  been  correct.] 

(2)  [Where  there  is  a  composition,  the  Court  considers  the  parson 
and  the  parishioner  as  standing  in  the  reUtion  of  landlord  and  tenant, 
and  will  not  allow  the  latter  to  controvert  the  parson's  title. 
Accordingly,  in  the  case  of  Brooksby  v.  Watts,  6  Taunt.  333,  where  the 
parishioner  had  set  up,  as  a  defence  to  an  action  for  the  composition 
money,  that  the  plaintiff  w^  timoniacusy  the  Court  of  C.  B.  held 
that  the  evidence  of  simony  was  properly  rejected.  The  same  point 
was  determined  in  Cook  v.  Lozley,  5  T.  R.  4,  upon  an  action  for  the 
use  and  occupation  of  glebe  lands.] 

(3)  [The  notice  ought  to  be  so  unequivocal,  that  the  party  may 
know  upon  what  he  is  to  depend  ;  and  therefore  where  a  composi- 
tion for  tithes  had  been  long  paid  by  a  farmer,  and  two  years  before 
an  action  brought  on  the  statute  2  &  3  £.  6.  c.  13.  the  vicar,  in 
a  conversation  with  him,  had  demanded  hit  tithes  tncarto/,  upon 
which  the  farmer  tendered  him  40s.  (the  amount  of  the  annual  com- 
position) which  the  vicar  refused  to  take,  but  assigned  no  reason  for 
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termine  it  without  giving  six  months'  notice,  (r)  (1) 
And  upon  this  principle  in  the  Kensington  case 
above  referred  to  (jsuproj  12S»  124),  it  was  expressly 
decided  by  the  House  of  Lords,  in  concurrence  with 
the  unanimous  opinion  of  the  judges,  that  a  notice 
given  upon  the  eighth  of  September  to  determine  a 
composition  from  year  to  year,  such  year  commencing 
on  the  twenty*ninth  of  September,  is  by  no  means 
sufficient  to  determine  such  a  contract,  (s)  (2)  Nor 
if  a  notice  be  too  late  to  determine  a  composition 
from  year  to  year,  wUl  it  be  sufficient  to  determine 
the  composition  for  the  succeeding  year.  (/)  But 
where  a  composition  is  payable  at  Christmas,  notice 
at  any  time  before  Christmas,  given  expressly  for  the 
succeeding  year,  will  be  sufficient  (u)  (3) 

(r)  Wyburn  V.  Tuck,  Gwill.  1517,  and  1  Bos.  &  Pul.  458.  Vid. 
Reynell  o.  Rogers,  (Gwill.  6 1 2.  Hilton  v.  Heath,  Gwiii.  845 .       See 
also  Price  v.Elvey,  Gwill.  91 1. 

{$)  Adams  v.  Waller,  Gwill.  1204. 

\t)  Bishop  V.Chichester,  Gwill.  1321. 

(tt)  Glass t7.Caldwall,  Gwill.  1030.  Vid.  Walters. Flint,  GwUl.985. 


his  refusal ;  the  Court  of  K.  B.  held  this  to  be  no  evidence  of  a  no  - 
tice  to  determine  the  composition.    Fell  v.  Wilspn,  1 2  East,  83. 

In  a  case  at  Nisi  Prius,  where  a  house,  lands,  and  tithes  were  holdeq 
under  a  parol  demise^  at  a  Joint  rent,  a  notice  to  quit  the  house^  lands, 
and  premUes,  with  the  appuriewmcesy  was  considered  by  Le  Blanc,  J. 
as  including  the  tithes.    Doe  v.  Church,  3  Camp.  710 

(1)  [But  if  the  bargainee  of  tithes  for  a  year  underlet  them  to  the 
several  occupiers  of  the  land,  it  seems  that  no  notice  to  determine 
the  underletting  need  be  given  by  another  bargainee  of  the  same 
tithes  for  the  year  following.    Coxo.Braine,  3  Taunt  95.] 

(2)  [The  notice  must  be  to  determine  the  composition  in  toio,  for 
it  cannot  be  determined  as  to  part,  and  conUnue  as  to  the  rest. 
Reynell o.  Rogers,  sup.] 

(3)  [A  notice  to  a  person  claiming  by  assignment  firom  the  origi- 
nal lessee  to  quit  at  Michaelmas  181 1,  was  holden  to  be  a  waver  of 
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Whether  de-  It  seems  Competent  to  a  defendant  to  object  to  the 
oWecTto^the  ^ant  of  a  sufficient  notice  to  determine  the  composi- 
notice,  al-      tion,  though  he  insist  upon  it  also  as  a  modus,  (v)  (l) 

though  he  in- 
sists upon  the 
composition        (o)  Biihop v.  Chichester,  Owill.  1322.      Sed  yid.  Atkyns  v.  Lord 

as  a  modus.     Willou^hby  de  Brooke,  GwiU.  1412. 


a  former  notice,  giyen  to  the  original  lessee,  to  quit  at  Michaelmas 
1610.    Doe  V.  Palmer,  16  East,  53. 

It  was  determined  in  the  sa^e  ease,  that  in  an  ejectment  against 
a  lessee  of  tithes,  for  holding  oyer  after  the  ezpiradon  of  a  notice  to 
quit,  some  evidence  must  be  given  to  shew  that  he  did  not  mean  to 
quit  the  possession,  as  by  his  decUuration  to  that  effect,  or  his  silence 
when  questioned  about  it,  &c.] 

(1)  [The  doctrine  upon  this  point  has  been  extremely  well  collect- 
ed in  a  modem  treatise  of  considerable  merit.  "  Whether  any  notice 
to  quit  be  necessary,  where  it  turns  out  that  what  is  insisted  to  be  a 
modus  is  in  fiu;t  merely  a  composition  from  year  to  year,  is  a  question 
which  has  arisen  in  several  cases,  and  haa  been  the  subject  of  con- 
tradictory dedsions.  In  Humeo.  Wright,  3  Wood,  520.  S.  C.  GwiU. 
1217, 1221.  the  Court  of  Exchequer  held,  that  no  such  notice  was 
necessary  where  the  parishioner  insisted  on  a  modus ;  because  by  so 
doing,  he  denied  altogether  the  parsons  right  to  tithe  in  kind ;  and 
consequently  must  be  considered  as  setting  up  an  adverse  ti^e.  The 
same  court,  in  Adams  o.  Waller,  Gwill.  1204.  S.  C.  12  East,  84.  held 
further,  that  the  rule  equally  applied  where  the  parishioners  insisted 
upon  a  composition  during  the  incumbency  of  the  parson,  upon  the 
ground  that  such  a  notice  was  only  applicable  to  compositions  from 
year  to  year.  This  decree  was  afterwards  reversed  in  Dom.  IVoc, 
where,  however,  the  principle,  as  far  as  it  regards  the  case  of  a  modus, 
does  not  appear  to  have  undergone  any  discussion.  But  Lofd  Thur- 
low,  G.  in  Bishop  o.  Chichester,  2Bro.  C.C.  161.  S.C*  Gwill.  con- 
sidered Hume  V.Wright  to  be  overruled  by  the  dediion  of  Dom. 
Proc.  in  Adams  O.Waller;  and  therefore,  although  his  own  opinion 
was  in  favour  of  the  rule  laid  down  in  the  former  case,  he  held 
himself  bound  by  the  supposed  authority  of  the  latter,  to  decide  that 
a  parishioner  was  entitled  to  notice  to  determine  a  oonq)osition,  not^ 
withstanding  his  having  denied  the  parson's  title  to  tithe  in  kind 
by  setting  up  a  modus.  The  question  arose  again  in  Addns  o.  Lord 
WiUoughby,  Anstr.  397 ;  and  it  was  there  utged,  that  a  msiterial 
distinction  existed  between  the  case  of  Hume  v,  Wright,  and  that  of 
Adams  v.  Waller,  inasmuch  as  the  defence  set  up  in  the  former,  viz. 
a  modus ;  vras  a  title  paramount  to,  and  inconsistent  with  any  right 


Chap.  VIIL  Exemptions  partiaL  228 

ID  the  parson  to  take  tithei  in  kind»  and  consequently  to  enter  into  a 
composition  for  them  ;  whereas,  in  the  latter,  the  parishioners  in- 
sisted only  upon  a  composition  during  the  incmnbency,  which  wa9 
not  a  claim  under  an  adverse  ticle^  but  a  claim  under  the  parson  him- 
self though  for  a  longer  term  than  merely   from  year  to  year; 
consequently,  that  the  decision  of  Dom.  Proc.  in  the  latter  case,  was 
not  inconsistent  with  diat  of  the  Exchequer  in  the  former,  and 
therefore,   as   Lord  Thurlow  had  determined  Bishop  o.  Chichester 
solely  upon  that  supposed  inconsistency,  the  reason  of  his  determi- 
nation failed,  and  the  determination  itself  became  of  no  authority.  It 
was  then,  upon  the  other  side  contended,  that  as  the  defendants  in 
the  case  then  before  the  court  (Atkins  v.  Lord  Willoughby)  had 
relied  upon  a  modus,  and  thereby  chosen  to  consider  themselves  as 
not  holding  by  annual  agreement  under  the  rector,  they  had  waived 
all  right  to  potice,  so  that  the  court  in  this  case  ultimately  supported 
the  modus,  and  it  became  unnecessary  to  decide  the  question  as  to 
notice.    The  next  case  in  which  this  point  appears  to  have  been  con- 
sidered, is  Fell  V.  Wilson,  12  East,  83.  whereChambre,  J.  at  the  trial* 
and  the  court  of  King's  Bench  upon  a  rule  nisi  for  a  nonsuit,  seems 
to  have  taken  it  for  granted,  that  under  similar  circumstances  no 
notice  would  be  requisite,  though   they  directed  a  nonsuit  to  be 
entered,  because  it  appeared  that  no  claim  of  a  modus  had  been  set  up 
till  the  time  of  the  triaL    Finally,  in  BoWerv.  Major,  1 B.  &  B.  4* 
the  Court  of  Common  Pleas  decided,  that  it  was  unnecessary  for  the 
plaintiff  in  an  action  of  debt,  on  the  statute  2  &  3  £d.  6.  c.  13.,  tt 
prove  that  a  composition  had  been  determined  in  a  case  where  the 
defendant,  upon  being  desired  to  set  outiiis  tithe  inland,  refused  to 
do  so,  insisting  that  he  was  exempted  by  a  modus.**    Comyn's 
Landlord  and  Tenant,  265. 

In  a  ease  in  the  Exchequer,  where  the  defendants  stated  in  thdr 
answer  thai:  they  could  not  be  afiEected  by  the  notice  in  any  way, 
the  court  held  this  not  a  sufficient  clear  intimation  to  the  plaintiff 
that  they  mtended  to  rely  on  the  insufficiency  of  the  notice.  Bennett 
».Neale,Wightw.324.]    ^ 
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CHAPTER  IX. 

Of  Tithes  in  London. 

ftiyment  of      A  NTECEDENTLY  to  the  reformation  and  the 
don^rk>r  to '  "^^  dissolution  of  monasteries^  the  maintenance  of 
the  refonna-   the  secular  clergy  of  the  city  of  London,  a  subject  in- 
volved in  considerable  obscurity,  seems  to  have  arisen 
principally  from  voluntary  oblations,  and  from  per- 
sonal tithes,  which  were  nearly  of  the  same  nature : 
But  certainty  in  respect  to  the  quantity,  value,  or 
specific  articles  to  be  offered,  not  being  prescribed  by 
any  canon  or  law,  frequent  litigations  arose  between 
the  clergy  and  the  citizens,  and  inhabitants,  relative 
to  such  payment ;  the  progress  of  which  is  minutely 
traced  by  Dr.  Burn  :  but  it  is  altogether  unnecessary 
and  uninteresting  to  enter  into  any  detail  of  these 
disputes }  it  is  sufficient  to  observe,  that  at  the  period 
of  the  reformation  the  provision  for  the  parochial 
clergy  of  London,  on  whom  the  functions  before  ex- 
ercised by  the  regular  priests   had  devolved,  had 
become  very  precarious  and  inadequate,  (a) 

Decree,  and       '^  order,  therefore,  to  remedy  this  deficiency,  and 
•'"^-^^HS-  to  adjust  a  matter  of  so  great  concern,  it  was  sub- 
mitted to  the  archbishop  of  Canterbury,  and  the  lord 
Chancellor,  and  other  lords  of  the  council ;  and  they 
made  an  order  for  the  payment  of  tithes  within  the 

(a)  Bennett  u.  Trepass,    Gwill.  640.     2  Bro.  P.  C.  437.       See 
also  Dunn  v.Burreil  and  Goffe,  Gwill.  299.  13  Ves.  jun.  16,  17. 
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city^  according  to  the  rate  of  two  shillings  and  nine* 
pence  in  the  pound.  This  order  or  decree  was  first 
promulgated  by  proclamation,  and  afterwards  estab- 
lished by  act  of  parliament,  the  ^th  Henry  the 
eighth,  c.  21.  But  the  same  not  being  altogether 
complete,  a  subsequent  order  or  decree  was  pro- 
nounced by  the  Lords  for  the  like  purpose  with  some  C  ^^  3 
additions,  and  was  confirmed  by  the  statute  37 
Henry  the  eighth,  c.  12.  {b)  by  which  a  proper 
provision  for  that  learned  body  was  finally  as- 
certained and  regulated,  which,  after  appointing 
arbitrators,  sect.  1,  was  to  the  following  effect: 
S.  That  the  inhabitants  of  houses,  and  occupiers  of 
shops  and  other  buildings,  in  the  city  of  London  and 
its  liberties,  shall  pay  to  the  parsons,  vicars,  and 
curates  after  the  rate  of  one  shilling  and  four-pence 
halfpenny  for  every  ten  shillings  annual  rent ;  and  for 
every  twenty  shillings  annual  rent,  two  shillings  and 
nine-pence ;  and  so  for  above  the  rent  of  twenty  shil- 
lings  by  the  year,  ascending  from  ten  shillings  to  ten 
shillings,  according  to  the  rate  aforesaid :  S.  That  if  * 
any  lease  of  such  houses  or  other  buildings  shall  be 
made  by  fraud,  reserving  less  than  the  accustomed 
rent,  or  without  any  rent  reserved  upon  the  same,  by 
reason  of  any  fine,  or  any  other  fraud,  the  occupiers 
shall  pay  according  to  the  aforesaid  rate  on  the  usual 
and  fair  rent  before  the  making  of  such  lease :  4»  That 
owners  occupying  their  own  houses,  shops,  or  other 
buildings,  shall  pay  according  to  the  same  rate  on 
the  last  rent :  5.  That  lessees  of  a  house  or  other 
l^mlding,  inhabiting  part  and  letting  out  the  residue^ 
shall  pay  after  the  same  rate  according  to  the  quan- 
tity of  their  rent  by  the  year :  6.  That  where  lessees 

(6)  Bennett V,  Trepass,  Gwill.  643,  644.    De^e,  p.  2.  c.  25.  , 


[231  ] 


230  Law  of  Taffies.  Chap.  IX. 

of  idiverse  houses  and  other  buildings  shall  assign  or 
let  out  some  or  one  of  such  buildings,  or,  7*  where  a 
lessee  of  one  house  or  other  building,  shall  let  the 
whole  of  such  house  or  building  to  one  or  more  per- 
son or  persons,  the  occupiers  shall  pay  according  to 
their  respective  proportions  of  the  rent :    8.  That 
dwelling-houses  converted  into  warehouses,  or  ware- 
houses converted  into  dwelling-houses,  shall  be  sub- 
ject to  the  same  rates :  9*  That  where  aay  dyehouse 
or  brewhouse,  with  implements  for  dyeing  or  brewing, 
shall  be  demised  with  a  rent  reserved,  as  well  in  re- 
spect of  such  implements  as  of  such   dyehouse  or 
brewhouse,  it  shall  be  subject  to  the  same  rate  with 
the  third  penny  abated  :  and  that  a  principal  house, 
with  a  quay  or  wharf  having  any  crane  or  gibbet, 
shall  pay  after  the  like  rate,  with  like  abatement ; 
and  that  wharfs  belonging  to  houses  without  crane 
or  gibbet,  shall  pay  the  same  as  mansion  houses .; 
10.  That  where  any  mansion-house,  with  a  shop,,stable, 
warehouse,  and  other  appurtenances,  shall  have  been 
occupied  together,  and  shall  be  afterwards  severed, 
each  part  shall  be  subject  to  the  same  rate,  according 
to  the  several  rents  reserved:   11.  That  the  tithes 
shall  be  payable  quarterly  at  the  four  most  usual  feasts 
of  the  year :  12.  That  every  householder  paying  ten 
shillings  rent  or  above,  shall  for  himself  be  discharged 
of  his  four  offering  days ;  but  his  wife  and  family 
taking  the  rights  of  the  church  at  Easter,  shall  pay 
two-pence  for  their  four  offering  days  yearly :  13.  That 
where  a  house  shall  have  been  let  for  ten  shillings  year- 
ly or  more,  and  shall  be  subdivided  into  parcels  yield- 
ing less  than  ten  shillings  yearly,  the  owner  or  principal 
lessee  shall  pay  the  whole  rate,  and  the  under  lessees 
shall  be  discharged,  paying  two-pence  yearly  for  their 

four  offering  days :  14.  That  for  such  gardens  as  ap- 
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pertain  not  to  any  manfiion-house,  which  any  person 
holds  for  pleasure  or  his  own  use»  he  shall  pay  no 
tithes ;  but  if  he  hold  such  garden,  containing  half  an 
acre  or  more,  and  shall  make  any  yearly  profit  there- 
of by  way  of  sale,  he  shaH  pay  tithe  for  the  same,  after 
such  rate  of  his  rent  as  first  above  specified :  15.  That 
if  any  such  garden,  tiien  being  of  the  quantity  of  half 
an  acre  or  more,  be  thereafter  by  fraud  divided  into 
less  quantities,  payment  shall  be  made  according  to 
the  rate  aforesaid :  16.  That  the  booses  of  the  nobility 
in  their  own  hands,  and  the  halls  of  companies  unlet- 
ten,  which  have  not  in  times  past  been  used  to  pay 
tithes,  shalLbe  exempt  (1) :  17-  That  the  same  ex- 
emption shall  extend  to  sheds,  stables,  cellars,  timber 
yards,  and  teinter  yards,  which  were  never  parcel  of 
any  dwelling-house,  and  have  not  been  accustomed  [  S32  3 
to  pay  tithes:  18.  Provided,  that  where  less  than 
the  above  rate  hath  been  accustomed  to  be  paid  for 
tithes,  the  accustomed  rate  shall  be  continued: 
19.  That  disputes  shall  be  decided  by  the  mayor,  by 
the  advice  of  council,  with  costs,  at  his  discretion  and 
that  of  ^is  assistants  :  SO.  That  if  such  disputes  shall 
not  be  so  determined  within  two  months,  the  Lord 
Chancellor,  on  complaint  to  him  made  within  three 
months  then  next  following,  shall  decide  the  same, 
with  such  costs  as  shall  be  thought  convenient;  pro- 
vided that  if  any  tenement,  on  account  of  great  ruin 


(1)  [The  words  of  the  decree  are  '^  Provided  always,  that  this  de- 
cree shall  not  extend  to  the  houses  of  great  men,  or  noblemen,  or 
noblewomen,  kept  in  their  own  hands,  and  not  letten  for  rent,"  &c. 
In  the  late  case  of  the  Warden  and  Minor  Canons  of  St.  Paul's  v.  the 
Bean,  4  Price,  65,  it  was  contended  that  the  Dean  was  a  '*  great 
man"  within  the  meaning  of  this  section ;  but  the  Court  determined 
the  contrary.] 
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or  decay,  shall  be  lei  for  less  than  the  usual  rent,  the 
occupier  shall  pay  only  after  the  rate  of  the  rent 
reserved. 

Statute  22  &  In  consequence  of  the  fireof  London,  and  its  ex* 
23C.2.  C.15.  tensive  ravages,  it  became  necessary  for  the  legisla- 
ture again  to  interpose  in  respect  to  tithes  payable 
within  the  city ;  and  accordingly  the  tithes  of  those 
parishes,  the  churches  of  which  were  by  the  fire  of 
London  either  demolished  or  in  part  consumed,  whe- 
ther remaining  single  or  united,  were  by  the  statute 
22  &  ^  Car.  2.  c.  15.  reduced  to  a  certainty  (c) ; 
and  the  sums  so  ascertained,  with  glebes  and  perqui- 
sites, gifts  and  bequests  to  the  respective  parson, 
vicar,  or  curate  of  any  parish,  were  declared  to  be  the 
annual  maintenance  of  the  respective  parsons,  vicars^ 
and  curates,  as  therein  particularly  mentioned. 

Stat.  44  G.  3.      '^^  annual  tithes  of  those  parishes  as  settled  by 
c.  89.  Stat.  22  &  23  Car.  2.   c.  15. ;   were  augmented  by 

Stat.  44  Geo.  3.  c.  Ixxxix.,  entitled,  *'  an  act  for  the 
relief  of  certain  incumbents  of  livings  in  the  city  of 
Ix>ndon,''  whereby,  after  reciting  that  the  said  first 
mentioned  act  had  failed  in  providing  a  proper  main- 
tenance for  the  parsons,  vicars  and  curates  in  those 
parishes,  inasmuch  as  the  respective  incomes  being 
by  the  said  act  fixed  at  very  low  rates,  the  same  are 
by  the  decreased  value  of  money,  the  enhanced  price 
of  all  the  necessaries  of  life,  and  by  various  other  cir- 
cumstances peculiarly  attached  to  the  incumbents  of 
the  city  of  London,  become  greatly  insufficient  for 
the  due  support  of  their  situation  and  character :  It 
is  enacted,   that  instead  of  the  annual  tithes  of  the 

(r)  Vide  Appendix. 
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parishes  within  the  city  of  London  and  the  liberties 
thereof,  whose  churches  were  detnoMshed,  or  in  part 
consumed  by  the  fire,  the  annual  certain  tithes  o^ 
sums  of  money  in  lieu  of  tithes  of  those  parishes,  shall 
be  increased  as  therein  stated  (rf) :  That  the  sums  of 
money  so  to  be  paid  in  lieu  of  tithes  shall  be  the  anu 
nual  maintenance  of  the  said  clergy,  over  and  above 
glebes  ismd  perquisites^  gifts  and  bequests  to  them 
respectively  :  That  the  aldermen,  and-  common  coun-f 
cil,  and  churchwardens  may  make  assessments  on  ; 

houses  and  other  buildings^  subject  to  an  appeal  to 
the  lord  mayor  and  court  of  aldermen,  and  the  assess- 
ments may  be  altered  every  seven  years :  That  four 
transcripts  of  such  assessments  shall  be  made,  one  of 
which  shall  be  deposited  in  the  town  clerk^s  office  of 
the  said  city,  another  in  the  registry  of  the  consistory^ 
coiirt  of  the  bishop  of  London,  another  in  the  vestry 
of  the  parish,  and  the  remaining  transcript  shall  be 
delivered  to  the  incumbent :  That  the  said  sums 
shall  be  payable  by  quarterly  payments  on  25th  De->* 
cembef,  ^th  March^  24th  June,  and  29th  of  Septem-* 
ber,  in  every  year :  That  the  impropriators  in  those 
parishes  shall  continue  to  pay  what  they  have  beesi  ac- 
customed to  pay.  .  ; 

On  the  above  mentioned  decree  and  statute  of  the     [  23S  ] 
37  Henr^r  the  eighth,  c.  12,  a  variety  of  points  have  SShave 
arisen  and  been  discussed;  as  for  example,  with  re-  arisen  upon 
ference  to  the  extent  of  the  exemption  of  houses  Ind  ste^of 
and  buildings  within  the  city ;  whether  such  exemp-  37  H.  8. 
tion  is  to  be  restricted  to  the  houses  and  buildings 
expressly  excepted  by  the  statute,  or  whether  it  shall 
be  permitted  in  atiy  other  cases  j  with  respect  to  the 

{d)  Vide  Appendix. 
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import  ami  operation  of  the  wofd  ^*  rent,'*  af  psf^ 
m  t^e  clecree ;  as  whether  it  means  actual  ^|it#  p^ 
^timated  rent  with  reference  to  the  vfJi^s^  .a  pf>jl^ 
involving  in  it  the  consideration  <^  faouaes  i9  t^K^i^ 
cupation  of  the  owners  themselves ;  at  what  ta^  ihi^ 
payment  in  lieu  of  tithes  shall  be  made  as  author^e^ 
by  custom ;  what  shall  be  the  consequence  of  eieet^ 
ing  new  houses  on  the  scite  of  old  houses^  cqr  iff 
erecting  a  house  on  the  scite  of  a  buUding^  a9  for 
example,  a  shed*  which  was  not  liable  ta  tl^e  pa^^^ 
ment  of  tithes. 


C234] 


No  exemp-  Thus^  where  to  a  suit  for  tithes  Qf  a  bouse  ia 
tions  allowed  IfOndon^  it  was  insisted  that  the  house  belonged  to  a 
as  ard  con-  priory  which  were  discharged  of  tithes  by  a  pap9l 
S^todf*'^  bull  J  the  Court  held,  that  by  the  common  law  liqus^ 

paid  no  tithes  and  tiie  right  in  that  ca9e  aiiising  ixn^ 
mediately  on  the  statu|:e'^  being  eniK^tedi  whicli 
imposes  them  general^  upon  every  houses  no  ex^ 
emption  shall  be  allowed,  but  to  such  houses. as  ai?e 
especially  exempted  by  the  statute  itself,  (e)  (1) 
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Rent  for  h^f  So4n  respect  to  the  import  of  the  term  '*  reQt» 
^^^iwt^  where  a  question  was  raised^  whethw  a  rent  for  half 
other  half  a  year  of  a  house  in  Liondon,  and  afterwards  for 
"^T^l*  another  half  year,  was  a  yearly  rent  within  the 
rent»*'  within  meaning  of  the  statute :  It  was  resolved  in  thjs 
the  statute,    affirmative- m 


Wber&a  fine      So  where  the  tithes  of  a  house  in  London  wepe 
aS^if  claimed,  the  ancient  farm  rent  of  which  was  five 

the  same 

(e)  Green  v.  Fiper,  Gwill.  164.    Gro.  Elis.  ^76. 

(/)  Meadhouse  v,  Taylor,  Noy.  130.  See  alao  Gwjll.  329:itk  not. 


(1)  [See  this  doctrine  fecogniaBei  and  appioved  o^  5  Price,  65.) 
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jfOikMi  at  the  time  of  and  subsequently  to  the  de-  rent  fare- 
kii^'and  statute,  and  a  new  lease  had  been  recently  g|^^  be  paid 
made  6f  the  house,  reserving  the  rent  crffive  pounds  o^^y  "pon 
a  yedtp  m  addition  to  which  a  great  income  or  fine  gecu$  where 
was  covenanted  to  be  paid  yearly*  at  the  time  of  pay-  ?  «n»Uerrent 
ment  of  the  rent,  as  a  sum  in  gross ;  it  was  con- 
tended, th^t  such  reservation  and  covenaiit  were 
evidently  fraudulent,  and  with  a  design  of  depriving 
the  {iaii9on  of  the  tithes  of  the  trile  rent  of  the  house^ 
which  belonged  to  him  by  virtue  of  the  decree  and 
Matute,  for  that  the  whole  might  have  been  reserved 
in  the  shape  of  rent ;  but  it  Was  resolved  by  the 
Court,  that  if  so  much  rent  be  reserved  as  was  ac^ 
customed  to  be  paid  at  the  time  of  the  statute^ 
whatever  fine  or  income  may  be  paid,  the  parson^    r  ^55  1 
accordihg  to  the  triie  construction  of  the  decree^ 
din  complain  of  no  fraud ;  for  tUe  fraud  thereby  pro* 
hibited  is,  where  le^  rent  than  was  then  accustomed 
to  b^  paid  is  reserved,  or  l£  no  rent  at  all  be  re- 
served ;  for  then  tithe  shall  be  paid  according  to  the 
rent  which  was  thai  last  befoM  reserved. 

Xt  was  farther  resolved,  that  in  respect  to  such  Doctrine 
houses  as  were  never  leased,  but  itdlabited  by  the  Jj^ch^^ 
owna*,  this  was  a  casus  omissus^  add  that  they  were  never  been 
Hot  within  the  decree  and  statute  and  consequently  notwiiliinthe 
not  liable  to  any  payment  for  tithes,  (g)  statute,  over- 

ruled* 

But  in  the  same  case  it  was  clearly  held^  that  if  no  where  no 
feie  ot  income  be  piaid,  yet  if  no  rent  be  reserved,  >«"**  a^l  i« 
ihe  parson  shall  Have  the  tithes  according  to  the  de^  panon  shall 
eiaee^;  for  that  the  0ase  stated  by  the  decree  is  stated  ^^^^  ^^^ 

m  *    '    «  1  ^  .  according  to 

nMdjruD  Jtt  esample,  et  iwson  why  no  rest  is  re-  thedecree. 

.   I  (      ^>  SkMiqon  «.  BciD,  2  Imt.  660; 
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served  ;  and  whether  any  fine  or  income  be  paid  or 
not,  is  immaterial  to  the  parson.  The  second,  how-^ 
ever,  of  these  points  appears  questionable,  and  un« 
supported  by  reason,  and  the  spirit  and  intention  of 
the  decree.  There  seems  no  ground  for  exempting 
houses,  because  they  were  never  in  lease,  and  always 
in  the  occupation  of  the  owners.  And  in  a  recent 
case,  which  I  shall  presently  mention,  it  was  denied 
by  the  Court.  (A) 

Case  where  .  In  regard  to  the  first  point,  it  was  much  discussed, 
^m^T^  in  a  case  in  which  A.  being  seised  in  fee  of  a  house 
theaDcient  in  London,  which. from  time  immemorial  had  been 
SrS^gto*  M  for  five  pounds  per  annum,  made  a  lease  of  it, 
tVe  rent  and  f  escrving  the  rent  of  five  pounds  per  annum,  with  a 

covenant  also  for  the  payment  of  one  hundred  and 

Hsieventy'five  pounds  in  the  name  of  a  fine  and  income, 

to  be  paid  in  several  sums  of  twenty-five  pounds  per 

•annum  during  the  term  ;  that  is,  twelve  pounds  ten 

shillings  on  one  of  the  days  on  which  the  rent  was 

made  payable,  and  twelve  pounds  t&a  shillings  ob 

r  23g  1     the  other  of  such  days :  And  it  was  considered  as 

.very  dubious,  whether  tithes  were  payable  under  the 

decree  knd ',  statute,  according  to  the  ancient  rent 

ronly,  or  according  to  the  ancient  rent  and  the  sun^ 

reserved  for  the  fine  and  income ;  or,  in  other  words^ 

'■  whether  the  parson  was  entitled  to  his  tithes  after 

•:the  rate  of  five  pounds  per  annum,  or  after  the  rate 

<Qf  .thirty  j>ounds  per  annum,  (i)    However,  it  was 

-  .held  by.  Lord  Loughborough,  C.  in  the  Minor  Canon^ 

i  -case,  that  the  defendant  having  set&rth  his  lease  at 

a  low  rent,  and  a  fin^,  and  idlqged,  by  his  atisvrer, 

that  he.  had  never  heard  of  bxij  £r^ter  rent  hehag 


"  t.- 


11  k. 


(k)  Ihftk.  245.    '  <i^  Duiui>    BumU,  QwiU.  299. 
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jpaid,  and  there  being  no  evidence  to  the  contrary, 
he  was  liable  only  according  to  that  rent,  {j)  ' 

But  it  has  been  expressly  decided,  that  the  rate  The  rate  is 
ordered  by  the  decree  and  statute  to  be  paid  out  of  the  improved 
the  rent  of  houses  in  London  is  assessable  on  the  im*  ^^nt. 
proved  rent  of  such  houses.  (A*)  (1) 

Yet,  generally  speaking,  a  defendant  in  such  case  Defeodant 
may  set  up  a  customary  payment  to  protect  himself  ^g^omar^* 
against  the  claim  of  the  statutory  tithe.  (S)    Thus  payment. 

9  • 

0)  Warden,  &c.  of  St.  FauI's  r.  Crickett,  2  Yes.  jun.  563. 

{k)  Sheffield  v.  Pierce,  Gwill.  503.  Ivattv.  Vt^arren,  ibid.  1054. 
Sayer  V.  Mumford,  Ibid.  546.  Kynastou  v.  Willoughby>  Gwill.  891 . 
in  not. 


(1)  [So  in  the  Warden  and  Minor  Canons  of  Stv  Paul's  v,  the 
Bean,  4  Price,  65,  it  was  laid  down,  that  wherever  there  has  been 
no  new  lease  granted  for  many  years,  tithes  are  to  be  paid  on  the  ex- 
piration of  the  old  one,  according  to  the  improved  annual  value ;  and 
where  any  fine  is  paid  on  taking  a  new  lease,  in  consideration  of 
which  the  annua]  rent  is  teductdy  the  amount  of  such  fine  is  to  be 
tidien  into  the  calculation  of  the  estimate  of  the  yearly  value. 
.  And  again  in  the  Minor  Canons  of  St  Paul's  v.  Crickett,  5  Priee,  J  4, 
it  was  declared,  that  the  term  rent^A  used  in  the  decree,  means  the 
rent  properly  so  called,  actually  and  bond  fide  reserved  without  fraud 
or  covin,  and  not  the  rack-rent  of  the  premises ;  and  that  fines  to 
whatever  amount  paid  on  renewal,  are  not  to  be  considered  as  in- 
crease of  rent,  or.  to  be  taken  into  calculation  in  estimating  the 
amount  of  the  tithes  due,  provided  the  rent  reserved  is  equal  to  that 
at  which  the  houses  have  been  at  any  time  before  let.] 

(2)  [Lord  Eldon,  in  a  recent  case,  has  expressed  himself  upon  this 
subject  as  follows :  "  The  opinion  of  Lord  Chief  Justice  Eyre  was, 
"  that  this  statute  was  never  intended  to  give  to  individual  houses 
"  the  benefit  of  customary  payments,  except  as  applying  not  only  to 
'f  individual  houses,,  but  generally  to  some  place ;  that  it  was  rather  a 
"  parochial  payment  than  a  payment  attached  to  individual  houses. 
'*  That  opinion  appears  to  me  to  be  well  founded ;  but  it  is  impossible 
".-at.this  day.  to  act  upon  it,  many  cases  having  established,  that  an 
'*  individual  house,  may  be  protected,  provided  the  owner  or  occupier 

X  3 


236  Law  of  Tithes  Cjiap.  IX-r 

in  a  case  in  which  the  vicar  of  the  paiidll'ofiS^t 
Giles  without  CripplcgiLte^  exhiliited  his  Uii  in  thj? 
Court  of  Exchequer  against  the  defendapfes,  as  be* 
oufNiers  of  houses  within  the  [wriabi  for  tithes  isfter 
the  rate  of  two  shiUidgs  and  ainepenee  ik  the  paundt 
according  to  the  yearly  rent  of  their  treipeCfiMre 
houses,  and  grounded  his  demand  apoQ  the  deoree 
and  statute ;  tibe  defendants  in  their  answer  adimtted^ 
[  237  ]  that  during  the  time  menticmed  in  the  bill,  th^  had 
respectively  occupied  houses  within  the  parish  at  #f^ 
ferent  rents,  which  they  specified,  but  insisfeed  lluit 
no  such  demand  was  ever  made  as  two  shillings  and 
nin^nce  in  the  pound,  by  any  former  viear  of  the 
parish,  nor  was  the  same  ever  h^rd  of  within  the 
parish  till  the  plaintiff'  became  vicar,  which  was  but 
two  years  before  the  commencement  of  the  suit : 
And  they  farther  insisted  that  they  were  exeqipt 
from  such  payment,  aft»  the  rale  of  twQ  ^hflUaga 
and  ninepence  in'  the  pounds  either  by  virtue  of  the 
Bt|ttnte  and  decree,  or  by  some  othe^  la\i^l  means. 
There  was  no  |>reof  in  the  caaBe,  whether  the  houses 
in  question  were  in  ledse'  at  the  time  ef  passiog  the 
act  or  not ;  nor  Wats  there  aHjr  evidence  that  the  sum 
of  two  shillings  and  ninepence  in  the  pound  was  at 
any  time  paid,  according  to  the  value  cf  thee  houses^ 
by  virtue  of  the  statute  and  decree}  bat  H  iraa 
proved,  on  the  pvt  of  the  defendants,  that  till  the 
time  of  the  then  present  vicar,  the  witaesssa  hdA 


''  can  prove  a  customary  payment  in  this  sense,-^4bat  previously  to 
'^tbii'setof  1545»  that  payment  had  been  so  long  made  fli^to^  have 
"  acqmitsd  the  cfaaractar  of  oast#mary  ik«viniat^  wkk  leAalbs  ' 


.  ',',  iio4  t^  cpnattuetion  ja  not  that  it  must  h^  a  pa)n<^  dsiMiit  of 
^  ^'  mind,  but,  if  that  payment  has  been  usually  made  chinng  su^h  time 
**  H)i  fbti&ve  acquired,  in  the  Ecclesiasdcal  Coi^rts,  Che  di&riu;ter  of 
f* «  cwMmarjf  payifae^,  itif niialuU  derates  apba>U*U  (d  hii ' . 
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ndferhtard'Of  ny  such  4eiB«ad  aa  two  shiUings  aod 
ttniiMiMe  ill  the^j^otuid  fbr  tithfMi  tritbia  tfae  patitk; 
it  a]«o  uppcared  \^f  ^omk  tithe^books  ^  the  paiBoti, 
ibut  kw  stims^  which  wer^  ther^  specified  and 
provod  lb  lie>i»  the  haqd-writing  oS  the  coUectoTy 
h«d'  been  eaUbteted,  though^  indeed,  rach  payments 
did  OCA' appeer  imt£»rm.  It  was  also  proved,  tiiat 
for  miie  years*  in  the  time  of  the  fi>nner  vicar  of  the 
parish*  the  witness  lived  in  the  house  of  one  of  Hhe 
deiduidants*  and  during  those  nine  years  he  qever 
paid  any  more  to  the  vicar  than  ten  shillings  a  yeiM\ 
or  twoitftifflings  and  sis^penee  a  quarter ;  therefore, 
theqneskion  in  the  cause'  wae^  whether  two  shillings 
)tiid  dihapence  ia  the  pound  ^  tfaie  yearly  fent  of  the 
re^ieetive  fhouaes  was  rdse^^  tithi^}  by.  ivittiie  [^  the 

sSatutfl'Qf  noli    •  '. •. '"•'^"■17c^     ''*    •■'  •  »«! 

lik  wa8'ffelK)ly04:in  fth^;Q«^9tiiveiit»jr.rthiraf»  ctf-the 

it  WHS  «vJ4#iH«  (99  4hft;:C^3^9^aPlj«ff,tik'.«t«tote 

tnany  pjisjces  in  the.#yft^r^!lwd^bMnra>famlb9nrto    [  233  ] 
pey  tithes: aoswdinft  Mt  tbe.rpoim«l  imto^t  which  the 

statute  «e^r)  ^  api)endiB4  to^  ( olter ;  ox  eolSHge,  ^but  to 
esteUisbf  im  ^  stiitiite  whs  not  de&tgned  in.de- 
stnieti9ai  of  laay  seftM  V4i^U  They  M^ure-  also .  of 
c^ftetoo^ithMfTif  :thisire  JiAd  been  a  pbymeAlof  less 
•ums^  hy^agreaneiii  betwem  the  pao^  andrihe 
parishioners^  they  were  confirmed  by  the  statute,  be- 
cause it  was  the  design  of  the  statute  to  settle  such 
.  c,\y^js^^  pa^yniieats^  wA,  tp.  prevent  tI^<^r..biejiQgi  .un, 
MfisiudUla4<QiijeiitberTritt4e^^  boc^  cos- 

^'  tbftQflfy  payments  jiftd'  ii^eements  had  been  cbdiplied 
7  wiili  iE*CT  Mce^titi^  statute,,  and  less  siims  nid  been 
pai4  b^  «fa«Qiit,ie?ei^.|>»i8bioittr  to  the.  pancNB^  with 
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ifvluch  be  had  been  content;  that  althoti^h  several 
decrees  had  been  made  in  the  Court  of  Exchequ^ 
for  payment  of  two  shillings  and  ninepence  in  the 
pound,  yet  no  customary  payments  in  any  parish  Jiad 
been  compounded  between  the  parties,  and  the  man-' 
ner  of  tithing  had  continued  the  same  in  each  parishf 
except  in  such  parishes  as  were  otherwise  regulated 
hy  the  statute  22  Car.  2.  c«  15. 

.  *  They  observed,  that  sect,  18.  was  a  perfect  excep- 
tion out  of  the.decree,  of  all  those  who  had  paid  less 
sums ;  and.  that  therefore,  this  could  not  be  urged 
as  a  modus,  or  set  up  in  bar  of  tithes,  for  tithes  were 
originally  due,  and  consequently  the  bar  must  be 
complete ;  but  there  are  no  tithes  of  houses  but  of 
common  right,  for  they  are  not  of  that  species  of 
substances  which  renovant  in  annum  ;  and,  therefore, 
the  common  law,  which  follows  the  Levitical' code, 
did  not  make  them  tithable;  and  they  are  tithahle 
only  by  special  custom  or  agreement  Vid.  supra, 
^iO.  229. 

,.  They  farther  remarked,  that  the  new  rate  of  two 
^hillings  and  ninepence  in  the  pound  was  super** 
r  239  1  induced  by  tlie  decree,  and  that  it  was  a.  strange 
proposition,  that  the  decree  was  in  prejudice  of  the 
clergy,  when  it  appeared  that  less  sums  were  .pon- 
stantly  paid  for  houses  in  the  city,  than  what  would 
be  paid  if  they  were  rated ,  under  the  decree ;  and 
moreover  it  appeared,  that  the  ancient  payment  in 
li^u  of  tithes  of  houses  in  London  was  somewhat  less 
than  two  shillings  and  ninepence  in  the  pound* 

They  farther  held  that  this  decree  was  made  that 
^  ^persons   should   pay  the  received   rejoits  from 
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•        '  * 

houses ;  that  where  there  had  been  accustomed  pay- 
tnetits,  the  tithes  were  to  continue  payable  according 
to  that  custom  ;  and  where  there  was  no  immemorial 
custom,  yet  if  there  had  been  by  agreement  a  pay- 
ment for  eight  years  past,  this,  according  to  the  true 
construction  of  the  statute,  was  to  be  regarded  as  a 
'customary  payment;  for  that  the  divisions  and  seve- 
rances of  the'  houses,  wharfs,  and  warehouses  were 
to  be  as  they  ^  had  been  for  eight  years  past ;  that 
therefore  it  appeared  to  the  Court,  that  if  there  had 
been  an  agreement  to  pay  tithes  for  eight  years  pas^ 
they  were  accustomed  payments  within  the  statute, 
consonant  to  an  uniform  notion,-  that  if  there  were 
tithes  by  custom,  or  by  agreement,  for  eight  years 
past  (/),  they  are  within  sect  18.  of  that  statute. 

That  if  all  that  pay  less  sums  be  exempted  from 
payment  under  the  decree;  and  be  not  within  the 
decree,  nor  within  the  obligation  of  the  statute,  the 
Court  ought  to  try  whether  there  be  such  accus- 
tomed payments  or  not,  especially  since  it  appeared 
by  the  books  of  the  parson  that  less  sums  were  col- 
lected ;  and  it  could  not  be  presumed,  that  they 
would  have  been  collected  in  that  manner,  if  they 
had  not  been  old  accustomed  payments  ;'  for  how  [  240  3 
eould  those  sums  have  come  into  the  parson's  books, 
if  they  had  not  been  the  old  accustomed  dues  ?     •  ^ 

That  the  difierence  of  the  payments  in  the  books 
might  be  reconciled  by  supposing  some  of  them  to 
be  quarterly,  some  half-yearly  payments;  that  the 
question  related  to  the  inheritance,  and  the  inheri- 
tance was  to  be  bound  by  the  Court's  decree ;  and 

(i)  Sed  vid.  Brampfiton  i;.  Heron,  Gwill.  1315.  contra. 


wfaw&  t^e.  j»l|9fjtWGe  s  duwged  weri^y.  by  cvstMBt 
il.  j»  JHst  v4.  wna),  if  l;l^  p^rtjies  desire  it^  to  tiy  aupb 

Tha  Coitfti  <J)are£>jre»  concemng  wme  ^bt  in 
reijiatioo  to  tbese  payoieiits^  ordered  th«t  it  8biMild  be 
j:eferr€4  to  a  trial  at  law,  upoii  tb^  imie,  wbether 
f^yp  and  what  ^mp  or  siona  l^as  tban  two  shiUic^ 
ai)d  ninepepco  in  tke  twenty  ahflliB^'  reat  bad  been 
Acpu^i^ably  jwd  by  the  d^adanta  Ibr  titbflBj  for 
tb€i  houa^  ia  p«wiQBsioii  of  tbe  de&9(iantfly  iwr  my 
and  which  of  them^  althoi^h  no  proof  that  there  bad 
been  any  regubv  moMdna.  From  thia  decretal  order 
the  plaintiff  aj^ealed  to  the  House  of  Lords,  insirtiBg 
that  no  issue  ought  to  have  been  directed ;  hut  suck 
decretal  order,  dissentiente  ckro,  was  affirmed,  (m) 

•  ■  J  •  -  ' 

Bat  h^  must  Again^  iti  a  bm  fifed  by  the  wastden  and  Ae  n»tor 
recffi?^  canons  of  St.  PauFs  and  their  lesspes  claiming  titbea 
amount  of  at  t|h^  rate  pf  two  «hiUv)gs,  and  ninepenoe  ip  the 
m^^^  potMid  unvfeiT  the  dMree  and  aetef  parliaoieofll^  the 
ments.         defi^udax^ts  by  their  ipiswer  insisted  upon  varioua 

pay^iejjits  le^,  tjhan  tw.9  ^^nOiog^  »nd  ni^epen^e  in 
the  poundy  by  ie£usen€e  to  ^.papeiv  whU:h<  they  catted 
the  first  or  ancient  me,  aiid  thtt  t\idk  paytttOits 
u^der  it  w^re  anqient  customary .  payo^ents^  In  theif 
subseqiieRtMsw^r  t^  the  9mmM  bil\,^t»G^iS9ki}^  i^ 
t ^^l  J  deiferent  rote,  and  insisted  upon  the sam^'ibytheir 
cross  biU;  and  Lprd£ldon»  C.  upo&  Ifa^  yhctll^  Ire- 

.  W^^it  V».pf  ^»wiofl  that  »oflpQi»fe.iett^pWffy  pv* 
«)eiii  WW  set  iip»  astwo  di&riNiti  p^^noenli  t^iwe  art 
ii^i  md  hb  Ibrdslup  held,  ^t  if  a  pm^  iti»t 

•Xm)  Bennet  t&.  TrepstB^  GwilL  63S.    2  Bra.  \  F.  Ci.4a?c-  Gdfo. 
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ffiAt  i»  less  m»B  than  two  shillings  ind  Binepenceto 
Ibe^ptUi&l  has  accustomaUy  been  pidd,  he  mti^  pvgve 
whftt  was  the  specific  sum.  Whatever  may  be  the  d]& 
ficulty  of  believing  that  so  laif^e  a  sum  as  two  shillingg 
and  i»^pence  could  hftve  b^en  paid  before  the  time 
of  Hto^  the  eighth,  it  does  not  dispense  with  the 
ttecessfity  ef  proving  what  was  the  actual  amount  of 
it;  and  tnaamoch  as  the  sum  of  two  shillings  and 
ninepence  is  primd  fmie  due,  if  no  other  payment 
can  be  substantiated  by  evidence,  that  sum  must  be 
decreed  ixy  be  paid,  (n)  (1)    That  in  respect  to  the 

(*)  Thft  Wardeo,  &0.  of  St.  BhU's,  Lod4oii»  v.  Morris,  9  Ves. 


1 


(1)  [lb  a  later  case  in  't)ie  'same  parish.  Lord  Eldon  laid  down 
the  aame  priaciplea :  that  in  this  case  of  a  claim  of  this  payment  for 
tithetrin  JL^oad^n,  i^  [u  thf^  ii|»tanoeo£aillaiiti  of  tithee  more  strictly, 
it  is  ijiot  sufficient  for  the  defendant  to  say  agwst  th^  claim  under 
the  statute,  as  it  would  hot  be  sufficient  against  the  claim  at  common 
Uh^i  thatf  the  plainllffii''  hever  hod  tpeecjrdl  the  is.  9i. ;  but  It  ia  te« 
xttnb$ttt  upMt  tbq  dtftridi^it  bo  shew  that  he  ii  thct  naaupifr  ^f  pqe- 
misest  d^acribipg  tibem^to  w^Qh,c^stomary  payipj^ts^  which  hp  ean 
specify,  can  be  proved  to  ha;ire  attached  previously  to  this  statute  of 
1545 ;  kki  iAb  defendants  having,  xa  dieir  answer  to  i^  case,  y&» 
/erred  to  art^^  49  cioaaM^g  tbe  dacieat  musfm^kmi  ptyateht 
within  thf  pari^  f^CiOr  '^  the  natui^  of  .ti(he^  and  insisdag 
they  ought  to  pay  for  uthes  only  such  ancient  sums  as  in  tbe  said 
rate  were  charged  upon  the  premises  respectively  occupied  by  them^ 
otPtipoB  the  sites  tl^i«(4'or  the  buiidio^s  liken  erected  Si^r^  buih 
thereoiHf bi^i  fttfitpcludlng  >b]r  statUi^  that  th4y  bad  seT^eana^^f  ite)ar- 
taining  wha;t  particular  sui^s  were  charged -in  •the  said- rate,  op  t^e 
premises  occupied  by  them,  hut  that  the  plaintiffs  in  answer  to  a 
6ross  HA  -ftlbd  s^n^f^them  ^f  M brnsi  Stated  that  ilhey  had^  l^lum^ 
and  cffsid  distniguiafa;  etoept  in  a  few  ioBtanoBB,  tbe  poiacvfar  poe- 
,  pusef  n^^oned  o\  rei^n^  to  ai  the  said  rate,  the  liOtd  Chanoel^r 
held,  that  the  defendants  had  not  so  pleaded  their  exemption  as  to 
entitle  them  to  an  issue ;  and  although  the  plaintiflk  had  in  an  answer 
to  a  cross  bill  filid  by  tht  MbndAxm^  made  a  diseoi^eryiaS  the  hook 
jcoi^taiuing  this  rate  and  premises,  yet  diat  tM  aiisw^f  to  that  crost 


■■V. 


^1  Law  of  THhes.  Chap.  IX« 

Customary      meaning  of  the  expression  <*  accustomed  to  be  paid,^ 
pajrmentsuf-  |^  jg  ^^e^x  it  must  not  be  construed  to  extend  beyond 

nciently  an-  ,  •' 

dent  if  with-  the  time  of  memory :  That  though,  in  the  case  of 
oftheE^le.  B^'^^et  and  Trepass,  it  was  considered  that  upon 
siasticalLaw.  the  statute  eight  years  for  this  purpose  were  suf- 
ficient (o),  yet  it  is  not  to  be  considered  as  settled  in 
that  case,  that  such  is  the  period.  It  has  been  urged^ 
that  it  is  sufficient,  if  within  the  limits  of  the  ecdesi- 
astical  law,  which  are  much  shorter  than  the  time  of 
memory,  {p)  (I) 

Caae  where         AIso,  in  a  recent  case,  a  bill  was  filed  under  the 
the  specific     decree  and  statute,  seekinir  payment  at  the  rate  of 

amount  of  ,  ^  r  j 

the  custo-       two  shillings  and  ninepence  in  the  pound  upon  the 
marypay.       annual  value  to  be  let,  of  premises  consisting:  of  ex* 

ment  was  not  »         r  & 

sufficiently      tensive  warehouses  lately  erected  by  the  East  India 
proved.  company,  and  used  by  them  in  the  course  of  their 

trade.  These  warehouses  were  erected  upon  -  the 
scite  of  small  tenements,  some  of  which  appeared  by 
[  242  3  the  answer  to  have  been  formerly  occupied  at  low 
rents,  and  as  to  the  others,  the  ancient  rents  were 
not  known.  The  answer  did  not  state  any  specific 
customary  payment  in  lieu  of  tithes,   but  alleged 

(o)  Gwill.  1315.    Contra. 

{p)  9Ves.Jun.  165.   Vid.  infra,  251. 

■     ■  »  II. -      11      -■■■  ■■  i  .— — .i««»     ■       I       ■    I    !■  I  ^^M^^— II  I  ■« 

bill  could  not  be  taken  with  the  original  answer,  but  that  the  de- 
fendants ought  to  have  moved  for  leave  to  file  a  supplemental  answer  ; 
and  decreed  an  account  at  25.  9d.  in  the  pound.  The  Warden  and 
Minor  Canons  of  St.  FboiI's  v.  Kettle,  2  Ves.  &  B.  I.] 

( 1 )  [So  in  the  above  case  of  the  Warden  and  Minor  Canons  of 
St.  Paulas  V.  Kettle,  Lord  Eldon  observed,  that  the  character  of  a 
customary  payment  within  the  statute  of  H.  8,  is  not  that  it  must 
be  a  payment  time  out  of  mind ;  but  if  the  payment  has  been  usually 
made  during  such  time  as  to  have  acquired,  in  the  Ecclesiastical 
Qourts,  ..the  character  of  a  customary  payment,  the  statute  operates 
upon  it.]  '     " 
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generally,  that  some  less  sums  than  after  the  rate  of 
two  shillings  and  ninepence  in  the  pound  were  paid^ 
specifying  by  a  schedule  some  payments,  not  how- 
ever carrying  them  back  to  the  date  of  the  statute. 

The  defendants  insisted,  that  the  payment  accord* 
ing  to  the  statute  could  be  only  upon  such  of  the 
old  rents  as  were  ascertained,  and  that  nothing  was^ 
to  be  paid  in  respect  of  those  premises,  the  ancient 
rents  of  which  were  not  known ;  and  they  contended 
that  an  issue  ought  to  be  directed. 

On  the  part  of  the  plaintiff  it  was  insisted,  that 
here  was  no  allegation  of  any  certain  accustomed 
payment  protecting  the  occupier  from  this  payment 
at  the  date  of  the  decree  and  statute ;  that  they 
allege  merely,  that  at  particular  times  there  were 
particular  payments,  with  a  general  allegation  that 
some  less  sums  than  after  the  rate  of  two  shillings 
and  ninepence  in  the  pound  were  paid,  not  referring 
to  the  particular  sums  before  stated,  as  those  less 
sums.  The  question,  therefore,  whether  an  accus-  - 
tomed payment  \sxists,  is  not  raised  upon  the  records 
it  was  further  insisted,  that  there  being  no  rents  sub- 
sbting,  the  pa3rment  ought  to  be  calculated,  not  upon 
the  whole  rent;  but  upon  the  present  actual  value  of 
the  premises  to  be  let ;  that  the  houses  being  taken 
down,  and  much  more  valuable  premises  erected  on 
their  sdte,  it  could  not  be -alleged  that  the  premises 
were  the  same,  or  that  the  former  rent  could  be  the 
fair  criterion.  / 

X 

.  On  the  part  •  of  the  defendants  it  was  urged,  that  ^r  ^43  1 
die  customary  payment  was  sufficiently  stated  td  en- 
aUe  the  defendants  to  go  into  evidence V  that  the 
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iriMiit  of  tin  «ithfsili«  i%  that  if  »d«ftlice«i4Mamt 
\ty  ih^  mssm^x^  the  Gdurt  will  not  make  ft^dMMe 
i^[giMat  9t»  but.  will  pot  it  in  a  cmine  of  intmtigi^. 
tiM(  thttt  the  difltiiicticti  between  rent  add  'vak»la 
perfectly  imderatood,  both  in  common  parUttGe  4nd 
k^gel  aeo^tatKHi,  and  that  it  would  be  deiili^  gteitt 
violence  to  the  constnictidn  of  the  term  re&t»  te^^Mf 
it  the  aeAie  of  the  word  value. 

But  Sir  WiUiam  Grant,  M.  R.  was  dP  opinion,  thai 

no  sufficient  ground  had  been  shewn  fay  the  defend* 

ants  for  directing  an  issue^  and  decreed  that  title 

payment  should  bci  at  the  rate  of  two  shillings  and 

ainepence  itt  the  pound  on  the  taluei  and  direotMl  a 

reference  to  the  master  accordingly  ^  hb  honour  ob«J 

Mrving>  that  he  was  not  aware  of  any  case  in  lA&ch 

am:  issue  had  beea>  granted^  where  th^  deAndant  did 

not  spedicaUy  atatewhat  was  the  eudbomary  pvj^ 

asent  upon  which  be  meant  to  insist ;  that  ^s  wns 

not  done  by  the  answer  eidKr  dttecdy  or  bynft^ 

aencei  ^at  in  the  case  of  the  Warden  and  Minor 

Canons  of  St  I^aal's  v.  Mocria^  just  dited^  the  Lord 

GbanceUor  was  of  ojunion,  that  no  specific  custonmry 

payment  was- set  up,  because  two  diffiurent  paysaenls 

ware  set  wj^y  thai}  hcyre  the  ofajectsan  ii  as  strongs 

wlwre  no  dpedic  payment  is  alleged:  in  that  cisse^ 

the  diffesesit  payments  destroyed  the  speeilikaitien ) 

in  diis  case- there  is.  no  specification  at  all*:  fliat  no 

exemption  being  claimed,  and  no  onstomary  ps^* 

ments  aufficieutiy  alleged,  tlie  redKkr  was  of  oonrse 

entitled  to  a  decree,  after  the  rate*  of  two^dnUinga 

ai|id  ninq>»ce«    That  the  question  then  aresi^'  «a 

hii^  many  pounds  was  the  tithe  to  be  taken  ?  That 

thetpremises  not  being  in  leaae  a<>nent  wee  reserved ; 

all  the  }Mx^rty  was  in  the  occupation  of  the  owners^ 

Upon  what  was  the  payment  to  be?  To  which  it 
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m|^  be  fiud^p  T^tied»  that  amtimlihg  ts  nd^iffii 
ot0t»r  itent  ttttau  eilliw  actakl  fOit^  OTiutiimKed  [  ^^  } 
TMt  wHIi  jcfcgmoc  to  thb  tbIds^  ftcowding  to  «h« 
dhuise^fthestatixte^towhioh.kisipf^^  Thot 
UBiliie oise o£ Gmtt tr. Csnmn (q)i  pftymMit  fitr tithtf 
ctf  a  houBBf  in  the  occupition  of  tbe  owneiv  ^vw 
difftcted  to  be  aoconimg  to  the  ndue^  adinktid  in 
that  instance  to  be  sitty  pounib  per  anmun,  mtfamit 
mjemimry  being  directed  at  what  rent  tiie  hoMe 
had  been  hat  let»  or  what  tidie  was  last  par^foy 
That  in  a  variety  of  cases  of  this  dass  the.  decree  eit* 
presses^  that  the  defendant  shall  account  and  paj 
after  the  rate  of  two  shiUings  and  nimynncftin  the 
pound  for  the  yearij  rent  or  value  of  thdr  promisMr 
Not  that  the  nnaning  is,  that.iriieM  them  m  a  yeaivfy 
mtt,  recowae  Aall  he  had  to  the  vaioe';  bat  that  the 
detedaat  is  ta  account  acM>ordlng  to  the  mift,  it 
tiiere  be  rent,  and  acocnrding  to  the  value,  iftbemiba 
no'Knt.  That  tihis  ooMknictimi  is  fonnded  apofttw 
souiid' pfinoiple ;  that  in  oases^  to  which  acne  o£tto 
pravisioDa  of  the  etatuce  apply;,  tha  rectonr's  diitti? 
rests.  iqMnt  the  fnt  genend  dsuM^^  making  attliouals 
genevally  liable  to  tttlies;  ^Mbif  thegea«raiidbr|eet 
aMe  to  subject  alkhouMS  particidnr  wofedsaM  tolM 
conatraed  so  aato  eAetoate  sudt  generri  pui^iost^ 
with  reference  to  whieh^  theM  is  Bo  reflMn  fbt^dfs^ 
tiDctaon  between  audi  houses  as  are  tot  and^sudt 
hooMs^as  aia  oot  let;  on  the  eantrafy)  the^esipiiMfil 
eamnption  of  soflre  houses  iu  Ihe  statute  th«t  never 
have  been  let^  foroibly  impKM,  that  if  that  Memp< 
tion  were  not  expressed,  all  houses,  whether  lel-^ 
not,  would  be  liable ;  that  it  does  not  follow  whew 
no  rent  is  due^  m  the  strict  aepse  of  the  eapneSBion^ 

(9)'€h«h64l,  >     . 


that  therelbre  no  tithe  is>  dtie ;  because,  on  the 
whole,  less  violence  is  done  to ^  the. statute,  by  con- 
struing the  word  rent  vA  different  senses,  as  it  is  used 
[  S45  3  in  different  clauses  of  the  statute,  than  by  holding 
all  such  houses  as  were  never  in  lease  to  be  without 
the  statute ;  that  to  principle  and .  authorities  there 
was  nothing  to.  be  opposed,  but  a  dictum  of  Lord 
Coke  ;  for  it  was  not  in  point  in  the  cause,  that  where 
houses  have  never  been  let,  that  is  a  casus  omissus^ 
and  no  tithe  is  payable ;  a  proposition  which  can  by 
no  means  be  maintained,  (r) 

New  build-         In  a  case  arising  upon  new  buildings  erected  upon 
in^  erecud    ^j^^  ^^^^  ^f  ^jj  houses,  the  defendant  set  up  a  cus- 

on  tiie  scibc  i/»i-i  11  £» 

of  oldhouses»  tomary  ^payment  to  protect  himself  from  the  claim  ot 
are  protected  jj^^  f^y  statutory  tithe ;    he  established  that  defence 

by  a  custom-  -^  ' 

ary  payment,  as  to  three  of  the  old  houses  i  and  the  Court  seemed 

to  have  held,  that  -a  customary  payment  protected 
any  houses  on  the  same  scite,  as  the  premises  were 
altogether  out  of  the  statute,  if  any  customary  pay- 
ment at  the  time  of  the  statute  were  established. 
The  defendant  failed  in  establishing  any  customary 
payment  as  to  the  fourth  house,  and  the.  Court, 
instead  of  directing  an  inquiry  at  what  rent  the 
fpurth  house  was  last  let,  immediately  decreed  that 
the  defendant  should  account  and  pay  at  the  rate  of 
two  shillipgs  and  ninepence  in  the  pound  for  the 
premises,  where  the  old  house  formerly  stood,  accord- 
ing to  the  yearly  value ;  and  took  it  to  be  so  clear, 
that  the  decree  was  pronounced  against  the  defendant 
with  costs,  (s) 


(r)  Antrobos  v.  the  Ea^t  bidia  Company,    13  Ves.  jun.  9.    See ' 
idio  Kinaston  v.  the  East  India  Company,  cited  ibid.  12. 
(s)  Williamson  V.  Gosling,  Gw]U,902. 


Chap.  IX.  Of  Tithes  m  London.  Siff 

Oii  the  same  principle^  in  another  case,  it  was  But  mere 
decided  to  be  no  defence  to  a  demand  for  tithe  of  a  of  ti£^^ 
house  in  London,  that  it  stood  on  the  scite  of  old  defence, 
houses  whicn  never  paid  any  tithes;    That  if  it  had 
been  shewn  that  a  less  rate  had  been  paid  for  them^ 
it  would  have  been  a  defence  to  that  extent ;  but  an 
entire  exemption  shall  Hot  prevaiL    That  all  houses    [  ^46  3 
in  general  were  intended  by  the  decree  is  evident, 
from  the  clause  which  directs  that  dwelling-houses, 
converted  into  warehouses,  and  warehouses  converted 
into  dwelling-houses,  shall  still  pay  as  mansion-houses  ; 
and  also  from  the  exemption  in  favour  of  noblemen's 
houses,  ^nd  the  halls  of  companies.    That  as  to  the 
clause  exempting  detached  sheds,  and  other  buildings 
of  a  similar  nature,  this  is  not  an  exemption  in  favour 
of  the  land ;    for  buildings,  and  not  the  land,  are 
the  subject  of  the  act,  and  thid  privilege  does  not 
extend  to  the  building  when  altered  to    another 
description.  (/)     So  it  has  been*  expressly  decided 
that  a  shed,  or  other  building  exempted  by  the  de-^ 
cree,  shall  be  discharged  of  tithes  no  longer  than  thd 
same  is  continued  a  shed,  or  such  other  buUding ; 
for  that  if  it  be  converted  into  a  dwelling-house^  it 
shall  pay  tithes  according  to  the  true  value,  (u) 

A  custom,  that  the  parishioners  of  St.  Leonard,  Cuitomto  . 
Foster-lane,  within  the  precinct  of  St.  Martin-le-grand,  gj^*^  J^' 
shall  pay  to  the  parson  two  shillings  in  the  pound  of  pound  on  the 
the  rent  of  their  houses  by  way  of  tithes,  is  valid ;  ^^^  * 
for  it  may  have  had  a  lawful  beginning ;  it  may  have 
been  a  modus  for  all  the  tithes  of  the  land  upon 
which  the  houses  are  built,  and  though  it  be  afters 

(0.  Branston  V.  Heron»  Gwill.  1314. 
^)  ivatt  V,  Warren.  GwUI.  1054. 
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itrardd  built  oDt  that  shlJl  not  divest  the  parson  of 
his  right  (v) 

Difierence  The  Statute  97  Henry  the  eighth^  c.  1%.  for  r^^* 
sSuite^?''  latmg  the  payment  of  tithes  in  London,  extends  both 
H.  8.  and  to  lay  impropriators  and  spiritual  persons ;  but  the 
^'  ^*  statute  92  and  23  Car.  II.  for  the  maintenance  of 

L  ^^7  J    parsons,  vicars,  and  curates  in  those  parishes  which 

were  destroyed  by  the  fire  of  London^  extends  to 

preaching  ministers  only*  («?) 

The  remedies  for  the  recovery  of  the  tithes  in  Lon- 
don, will  more  properly  come  under  discussion  in  the 
next  and  last  chapter,  which  will  treat  of  the  remedies 
for  tithes  in  general,  (a?) 

(o)  Dr.  Grant's  case,  Gwili.  259.     11  Co.  16. 

(10)  Ward  V.  Hilder,  Qwill.  538.  .  Eynaston  9.  WiDonghby, 
GwiU.891.  innot    Knyastono.MiDer,  GwiUi903. 

(x)  As  to  the  extent  of  the  city  of  London  abd  italibertiea^  aee 
Grant  v.  Cannon,  GwiU.  541.  and  Grant «.  Brown»  GwilL  544, 
Umfrcville  V,  Bachelor^  Gwill.  548. 


(  S48  ) 
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EMEDIES  for  tithesi  or  their  value,  are  in  this  Of  theyarioaa 

J...        J,  -  •J*     A  judicatures  in 

country  administered  by  various  judicatures,  which  remc- 
ecclesiasticid  and  temporal,  legal    and  equitable :  ^*^  ^o^  ^^^^ 
•Iney  may  also  ui  certain  cases  be  enforced  by  sum-  ^ered. 
mary  process.     I  shall  therefore  consider  first  the 
jurisdictiop  of  the  spiritual  Courts  relative  to  this 
satject  i  next  the  jurisdiction  of  the  temporal  Courts, 
comprehending  the  Courts  of  common  law,   and 
Courts  of  Equity.    I  shall  then  treat  of  the  nature 
of  evidence  in  regard  to  tithes ;  and  of  the  costs  of 
•uits  relative  to  this  species  of  property.     I  shall 
then  point  out  the  mode  of  enforcing  the  payment  of 
tithes  by  summary  process.    And,  lastly,  I  shall  shew 
in  what  manner  tithes  are  recovered  in  the  city  of 
London. 

'    I.  The  law  has  been  long  settled,  that  the  eccle-  i .  Ecclcsias- 
riasticsd  Courts    have  authority   in  some  cases  to  ^^^  Courts, 
determine  the  right  to  tithes,  and  in  all  cases  to 
entertain  suits  respecting  the  subtraction  or  with- 
holding of  tithes )  and  such  their  authority  is  con- 
firmed by  several  acts  of  Parliament,  (a) 

(a)  13  Ed.  I.  St.  4.    or  rath«r  9  Bd.  H.  27  Hen.  VID.  c.  20. 
32  Hen.  VUI. «.  7.  2  &  3  Ed.  VL  c  13. 
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only  have  But  the  power  of  the  spiritual  tribunal  to  decide 

where^^lT  upon  the  right  to  tithes  exists  only  in  those  instances 
right  comes  in  which  the  right  comes  in  question  between  spi- 
between  ritual  persons,  or  their  respective  bailiffs^  or  ser- 
•pintual  per-  yants.  (b)    Between  spiritual  men  and  laymen,  these 

Courts  have  a  jurisdiction  only  to  compel  the  paynrent 
[  249  ]  of  tithes,  when  the  right  is  not  in  controversy,  but 
merely  the  fact  whether  or  not  the  tithes  allowed  to 
be  due  have  been  subtracted  or  withdrawn,  (c) 
This  is  a  transient  personal  injury,  which  may  be 
redressed  in  the  spiritual  Court  by  the  recovery  ei 
the  tithes,  or  their  equivalent  Agreeable  to  this 
distinction,  if  a  dispute  arise  between  two  parsons 
to  which  of  them  the  tithes  belong,  whether  to  the 
one  by  parochial  right,  or  to  the  other  as  a  portion 
belonging  to  the  rectory  by  prescription,  and  they 
both  claim  by  presentation  under  the  same  title,  so 
that  the  right  of  patronage  be  not  in  controversy, 
the  right  to  such  tithes  may  be  determined  in  the 
ecclesiastical  Court,  (d)  Such  also  is  the  law,  where 
the  question  arises  between  the  parson  who  is  patron, 
and  the  vicar,  whether  certain  specific  tithes  belong 
to  the  parson  or  vicar.  The  spiritual  Court  may 
decide  between  them,  (e) 

Wbere  8|u-  If  the  right  to  tithes  is  controverted  between  two 
cSlScs^the*^  clergymen,  who  have  been  presented  to  the  same 
right  to  tithes  church  by  several  patrons,  in  that  case  the  spiritual 
u.SeJSr'    ^^^  ^^  ^  jurisdiction  to  determine  the  right  to 

tame  patron, 

the  apiritual 

Court  may  (6)  Gwill.  1 566.    Year  book^  1 1 .  a.  pi.  7. 

determine ;  if  (c)  Degge,  p,  2.  c.  26.   3  Bl.  Com.  88.   See  Gwill.  7.  and  106. 

undeMtt^r-        ^^^  ^^^^^'  P'  ^'  ^'  ^^'    ^^  ^^^^  ^'  *^^*  ^*^^-  ^^^• 

ent  patrons^        <^)  ^^^^g«»  P-  2-  c.  26.    Noy,  147.    Mooh  907.    Vid,  Bralce  r< 

the  spiritual     Taylor^  1  Stm.  87.  Anon.  Gwill.  286. 


Chap.  X.  Remedies  fofthe  Recwery  ofTiihes^  S^c.  249 

the  tithes^  if  they  amount  to  the  fourth  part  of  the  Court  has 
annual  value  of  the  church  ;   but  the  title  shall  be  J-oq  in  case^ 
determined  in  the  temporal  Court :  yet  if  the  tithe  ^^  ^^^^ »» 
in  ,„«ei.n  do  .ot  .mount  to  the  fourth  part  of  the  =;V 
yearly  value  of  the  church,  the  ecclesiastical  Court  ^®  ^*1^  ^  , 

•^         "^  .  .  fourth  of  the 

halh  in  that  case  authority  to  decide  the  right.    And  yearly  value 
if  these   spiritual   persons    claim   both   under  one  o^^*^©  church. 
patron,  there,  although  the  whole  tithes  are  the  sub-    ['250  ] 
ject  of  controversy,  the  spiritual  Court  may  determine 
the  title  to  them,  {f) 

But  if,  in  a  litigation  between  two  spiritual  per-  Questions  of 
sons  relative  to  the  right  of  tithes,  a  question  is  longexdu- 
involved  in  regard  to  the  boundaries  of  the  parishes,  ^^^^'y  ^^^^« 
it  exclusively  belongs  to  the  jurisdiction  of  the  tem-  courts. 
poral  Courts  to  determine  it  {g)  (1) 

But  the  rule  is  not   universal,   that  where  the  Prohibition 
partis  are  both  ecdesiastics,  the  Courts  of  law  wUI  ^^^^ 
not  grant  a  prohibition  ;   for,  though  both  parties  be  parties  insist 
of  that  description,  yet,  if  either  of  them  insist  upion  ^^  *  ^®^' 
a  deed,  or  other  matter  propeciy  triable^  at  common 
law,  a  prohibition  will  certainly  lie.  (A) 

Thus,   in  spedal  cases,  the  spiritual  Court  may 

decide  upon  the  right,  to  the  tithes;    but  its  juris- 

•  diction  to  hold  plea  for  the  subtraction  and  with* 

holding  of  tithes  is  general,  and  is  of  remote  antiquity, 

and,  as  I  have  just  observed^  confirmed  by  various 

(/)  Degge,.  p.  2.  c.  26.  (g)  Ibid, 

(/i)  Cheeseman  o.  Hoby,  GwiU.  862.    Willes  s  Rep.  680. 


(1)  [Vide  a  great  number  of  authorities  to  this  point,  collected  at 
the  end  of  the  argument  or  the  pr^hilnuon,  in  Gould «.  Gappo*, 
5  East,  360.1 
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statutes ;  in  particular,  by  the  statute,  or  rather  writ 
of  chxumspecte  agatis  (i),  it  is  declared,  that  the  Court 
Christian  shall  not  be  prohibited  from  holding  plea 
«i  rector  petat  versus  parochianas  oblationes^  et  decimas 
debitas^  et  consuetas. 


admitted,  it 
may  be  the 
subject  of  a 
Buit  in  the 
spiritual 
Court. 


If  a  modus  be      But  if  any  dispute  arise,  whether  the  tithes  sued 

for  be  due  and  accustomed,  it  cannot  be  decided  by 
the  ecclesiastical  Court  It  must  be  determined  by 
the  king's  Courts  at  common  law.  It  is  true  that  a 
modus  decimandi  may  as  well  be  the  subject  matter 
£  351  3  of  a  suit  in  the  ecclesiastical  Court,  provided  it  be 
admitted  between  the  parties,  as  the  tithes  themselves. 
Thus,  where  the  defendant  in  a  suit  in  the  ecclesias- 
tical Court,  for  the  subtraction  of  tithes,  filed  a  bill  in 
equity  to  establish  a  modus,  and  on  the  mere  sugges- 
tion of  a  modus,  moved  for  an  injunction  to  stay  the 
proceedings  in  the  ecclesiastical  Court,  Lord  Hard- 
wicke,  C.  refused  the  injunction,  recogniui^  the 
right  of  the  ecclesiastical  Court  to  retain  suits  for 
tithes  whether  at  the  instance  of  a  spiritual  person 
dr  lay  impropriator,  and  that  as  well  for  a  modus^ 
if  not  denied,  as  for  tithes  in  kind.  (A:) 


Secatifitbe 
denied. 


But  if  the  modus  be  denied  in  the  spiritual  Court, 
the  necessary  eflect  of  such  denial  is  a  transfer  of 
the  jurisdiction ;  the  ecclesiastical  Court  cannot  pro* 
ceed  propter  defectum  triaUofus^y    the  modus  must 
be  tried  at  the  common  law.  (/)    The  principle  upon 

(t)  3  Ed.  I.  St.  4.  or  rather  9.£d.  II. 

(k)  Rotherham  v.  Faoshaw*  Gwill.  809.  3  Atk.  628.  Scott  v. 
Wall,  Gwill.  431.  Hob.  247. 

(0  Gibe.  Cod.  691.  Hob.  247.  Noy,81.  Hettl.  133.  1  Vent  32. 
BlaoioBfc  V.  FiDiiey«  Gwill.  $61.  Bunb.  1 7Q.  See  Wright  v.  Wrjght» 
fiffilL  \  67.  Napper  v.  Sewwrd,  Hob.  243.  Gwill.  432.  Salmon  v. 
Bake,  Bunb.  176.  Gwill«  736.   Taylorv.  Wymond,  GMf]IL1576. 
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which  the  spiritual  Courts  are  prohibited  from 
the  trying  of  moduses  is,  that  such  question 
aflfects  the  temporal  inheritance,  and  the  decision 
must  bind  the  real  property ;  nor  will  the  law  suSer 
the  existence  of  such  a  right  to  be  decided  by  the 
sttitence  of  any  individual  judge,  or  without  the 
verdict  of  a  jury ;  and^  moreover,  the  ecclesiastical 
and  temporal  laws  differ  in  respect  to  the  time  of 
lioiitation ;  according  to  the  first,  forty  years  con« 
stitute  a  valid  custom;  whereas,  by  the  second, 
it  must  have  subsisted  beyond  the  time  of  m&> 
mory.  (m) 

But  although  one  of  the  parties  to  a  suit  respecting  J^^T™?^ 
tithes  in  the  spiritual  Court  be  a  layman,  if  he  do  Ji^on^o"; 
not  insist  on  a  modus,  or  some  other  matter  properiy  matter  pro- 
triable  at  the  common  law,  such  Court  shall  deter-  at  common^ 
mine  the  question,  and  a  prohibition  shall  not  be  j^^'  ^  P^^* 

granted,  (n)  (1 )  not  be  granU 

ed. 

So  the  spiritual  Court  may  take  cognizance  of  a  S(>intiiai 
Mfiisal  (o)  to  set  out  tithes  ^   and  after  the  tithes  ^ke'^l 
lUkve  been  severed,  yet  by  the  statute  they  remaia  zance  of  a 
iiie  subject  of  suit  in  the  ^iritual  Court  (p);  and  outliUiMrop 
though  the  tithes  be  in  fact  set  out»  if  the  parishioner  a  disturbance 
r^fiue  to  let  the  parson  come  for  them  by  the  usual  ^^of^xu 

<«!>  Oibs.  Cod.  69^ 

(It)  Ch^eseniAA  v,  Hoby,  GwiU.  862.  Willes's  Rep.  680.  See 
ApoD.  Grwill.  435. 

(o)  Gale  9.  £wcr»  GwiH.  1570.    1  Cook  Rep.  22. 

(p)  Blackwell*8  case,  Gwill.  220.  Cro.  Eliz.  843.  Vid.  Leigh  v. 
Wood,  GwiU.  205»  and  ibid,  in  not. 


(1)  [As  to  the  cases  in  which  a  prohibition  will  beigranted  afttis^ 
sentence^  yide  post,.  257.  n.] 
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way,    he   may  still   sue  for  them   in   the    spiritual 
Goutt  (q) ;    for  a  disturbance  in  the  road  for  the 
carriage  of  tithes,  is  a  queistion  of  ecclesiastical  cog- 
nizance (r) ;   the  spiritual  Court  having  the  juris- 
diction of  the  tithes,  which  are  the  principal,  shall 
also  have  jurisdiction  of  the  way  through  which  it  is 
necessary  to  convey  the  tithes.    la  those  inat^tices^ 
in  which  the  original  matter  belongs  to  tha  juris- 
diction of  the  spiritual  Court,  the  decision  of  other 
matters,  which  depend  upon  it,  belongs  to  the  same 
tribunal,  though  triable  by  the  comdion  law  Qs) ;  and 
though,  as  we  have  just  seen,  if  after  the  tithes  iiave 
been  set  out,  the  owner  or  occupier  of  the  lands 
detain  them,  a  suit  may  be  maintained  against  him 
but  if » ^ttan-  in  the  spiritual  Court ;    yet  if  a  stranger  take  them 
oc  fraud  is   '  ^^^  ^^^7  ^^^^    heexi  set   out,  the   parson'^  only 
used  to  de-     remedy  is  by  an  action  at  law  against  him.  (/)    So  it; 
Lq  of  them,   has  been  held  that  where  fraud  is  used  to  deprive 
4ie  spiritual    ^jj^  parson  of  his  tithes,  it  is  not  coimizable  in  the 

Court  cannq^  ,*■  •  ^ 

take  cogni-  spiritual  Court,  but  is  to  be  remedied  by  an  action 
sanceotit.  ^^  ^^  case;  as  in  the  case  above  mentioned,  (supra 
r  253  1  77')  ^^  which  there  was  a  custom,  that  the  parsoo 
was  to  have  every  tenth  land  for  the  tithe  of  com, 
beginning  from  such  land  as  is  next  to  the  church  ; 
and  the  occupiers  of  the  land  being  aware  what  land 
Would  be  the  parson's,  with  the  view  of  defrauding 
him,  did  not  till,  nor  manure,  nor  sow  his  land  as 
they  did  their  bwn,  by  reason  of  which  fraud  the 
parson  sued  in  the  spiritual  Court  fo^  tithes  in  kind^^ 
that  is,  the  tenth  cock  of  all  the  com,  and  a  prohi-^ 


(q)  Gwill.  1572.    Anon. 

(r)  Halfley  v.  Halaey,  Gwill.  468. 

(«)  Roberts's  case,  Gwill.  2dd.    12  Co.  65. 

(0  Leigh  V.  Wood,  GwiU.  205. 
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bitioQ  was  awarded^  on  the  ground  that  the  firaud 
i)ras  to  be  redressed  by  an  action  at  law.  (ji) 

If  a  party  sue  in  the  spiritual  Court,  for  a  matter  Y^  P*^  *^ 
which  appe^s  oq  the  face  of  his  libel  pot  to  be  within  which,  on  thei 
that  jurisdiction,  but  of  which  the  common  law  has  face  of  the 

.  .  hbel,  18  not 

jurisdiction,  he  is  Uable  to  an  action  on  the  ca^e  by  within  the 
the  party  sued :  But  if  the  subject  of  the  suit  be  of  {^J^Jf  ^j^^^^^^ 
ecclesiastical  cognizance,   and  by  the  defendant's  Court,  he  la 
ple^  or  by  collateral  matter,  the  suit  is  barred,  no  ^^1,^^^*^^ 
such  action ^t  law  can  be  maintained.    And  on  this  case;  seauM 
distinction  it  was  held,  t^hat  an  action  on  the  cfise  \^^  j,-  ^^ 
di4  not  lie,  by  a  party  sued  fqr  tithes  of  gross  trees,  defendant'^ 
for  though  the  statute  32  Hen.  8.  c.  7*  enacts,  that  ^i^Jal^ 
none  shall  be  compellable  to  pay  tithes  of  gross  trees,  matter, 
yet  it  is  lawful  for  the  parson  to  agitate  the  question 
in  the  spiritual  Court,  whether  they  were  trees  of 
tiiat  description  or  not  (v)  j   though  if,  in  fact,  they 
be  such  trees,  a  prohibition,  as  we  shall  presently  see, 
will  be  granted. 

Such  is  the  nature  of  the  ecclesiastical  jurisdiction  Statutes  of 

27H  ft  r  20l 

relative  to  this  subject;    and  in  case  of  a  suit  for  and 32 H. 8. 
subtraction  of  tithes  in  the  spiritual  Court,  such  c.  7.  in  aid 
jurisdiction    is    effectually   aided   by  the    statutes  rfadictiondif 
27  Hen.  the  eighth,  c.  20,  and  32  Hen.  the  eighth,  the  spiritual 
e.  79  which  enact,  that  upon  complaint  of  any  con- 
tempt or  misbehaviour  to  the  ecclesiastical  judge,  by 
the  defendant  in  any  suit  for  tithes,  any  privy  coun- 
sellor, or  any  two  justices  of  the  peace,  or  in  case 
of  disobedience  to  a  definitive  sentence^  any  two 
justices  of  the  peace  may  commit  the  party  to  prison* 

(ti)  Stebs  V.  Goodlocky  Gwill.  158.    Moore»  913. 

(b)  Lady  Waterhouse  v.  Bawde,  Cro.  Jac.  1S3.    Gwill.  227. 
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without  bail  or  mainprize^  till  he  enters  into  a  recog-^ 
nizance^  with  sufficient  sureties^  to  give  due  obedience* 
to  the  process,  and  sentence  of  the  Court 

2 1^  3  £•  6.  Farther,  by  statute  2  &  8  Ed*  sixth,  c.  13,  it  is 
^'  ^^*  enacted,  that  if  an^r  person  shall  carry  off  his  predial 

tithes  before  the  tenth  part  is  duly  set  forth,  or  an 
agreement  is  made  with  the  proprietor,  or  shall 
willingly  withdraw  his  tithes  of  the  same,  or  shall  stop 
or  hinder  the  proprietor  of  the  tithes,  or  his  deputy,, 
from  viewing  or  carrying  them  away,  such  oflender 
shall  pay  double  the  value  of  the  tithes,  with  costs, 
to  be  recovered  before  the  ecclesiastical  judge,  ac* 
cording  to  the  king's  ecclesiastical  laws,  (u) 

K 

r  254  3  II*  'Hie  jurisdiction  of  the  temporal  Courts,  in 
Temporal  respect  to  this  subject,  U  next  to  be  considered :  And 
Courts.         gj.^j  ^^i  ^f  ^^  Courts  of  common  law. 

Couru  of  This  jurisdiction  i^  exercised  by  the  Courts  of 

common  law.  common  law  in  a  variety  of  forms.    The  right  to 

tithes  is  discussed  and  decided  by  them  in  prohi^^ 
bidon,  and  in  those  actions  mentioned  in  the  several 
statutes  of  32  Hen.  eighth,  and  €  Edw.  sixth,  1  have 
idbove  alluded  to» 

Nature  of  a  This  iq>ecief  of  prohibition  is  a  writ  issuing  out  of 
a^  hoTob-  *^  temporal  Courts,  directed  to  the  judge  and  parties 
tained.  m  a  suit  in  the  spiritual  Court,  CMamanding  them  to 

cease  from  the  prosecution  of  it,  on  a  suggestion, 
either  that  the  cause  originally,  or  some  collateral 
matter  arising  in  it,  does  not  belong  to  that  juris* 

(w)  See  Rex  V.  Owen,  4  Burr.  2095.  Gma.939. 
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diction  (t)  $  such  prohibitions  miiy  be  obtained  out 
of  the  Courts  at  Westminster,  the  Courts  of  great 
sessions  in  Wales,  or  the  counties  palatine,  (x)  The 
party  aggrieved  in  the  spiritual  Court  applies  to  the 
temporal  Court,  suggesting  the  nature  and  cause  of 
his  complaint,  in  being  drawn  ad  aiiud  examen  by  a 
jurisdiction  or  manner  of  process  disallowed  by  the 
laws  of  the  kingdom.  If  tlie  matter  alleged  appear 
to  the  Court  sufficient,  the  writ  of  prohibition  imme- 
diately issues,  commanding  the  judge  not  to  hold, 
and  the  piirty  not  to  prosecute  the  plea ;  if  the  point 
be  too  difficult  to  be  decided  on  motion,  the  party 
applying  for  the  prohibition  is  directed,  in  order 
that  the  matter  may  be  more  solemnly  determined, 
to  declare  in  prohibition,  that  is,  to  prosecute  an 
action,  by  filing  a  declaration  against  the  other,  on  a 
fiction,  which  \s  not  traversable,  that  he  has  proceeded 
in  ithe  suit  below,  notwithstanding  the  prohibition  ; 
if,  upon  demurrer  and  argument,  the  Court  should 
hold  the  matter  suggested  to  be  d  sufficient  ground 
of  prohibition  in  point  of  law,  then  judgment^  with 
nominal  damages,  shall  be  given  for  the  party 
complaining,  and  the  writ  of  prohibition  shall 
issue.  (2) 

(«)  I>BgKS»  p.  2.  c.  26. 


(1)  [The  objection  need  not  appear  upon  the  face  of  the  libel,  but 
may  be  eollected  from  the  whole  of  the  proceedings  below.  Gould  v. 
Gapper,  5  East,  345.] 

(2)  £So  in  a  case  (noticed  more  fuDy  afterwards)  where  the  very 
important  question  arose,  whether  supposing  the  ecclesiastical  Court 
in  a  matter  of  tithe  to  have  mbconatrued  an  act  of  parliament  s 
prohibition  should  go  after  senience^  or  whether  it  was  only  |^uod 
of  appeal,  the  Court  of  K.  B.  directed  the  plaintiff  to  declare  in  pn>- 
fcibitjbn^  for  the  m»xQ  aoleom  adjndipatioii  of  tb0  questipn,  Gare  tv 
C^appsi^  3  fiast,  472.] 
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Writ  of  con.      On  the  other  hand,  if  the  temporal  Court  shall  be 
bowobt^ned.  ^^  opinion,  that  there  is  no  competent  ground  to 


The  following  account  of  the  mode  of  declaring  in  prohibition, 
was  given  by  Eyre,  C.  J.  in  delivering  the  opinion  of  the  judges,  in 
the  House  of  Lords,  in  the  case  of  Home  v.  Earl  Camden,  2  H. 
Bl.  533.  "  This  is  an  action,  in  the  form  of  it,  to  recover  damages  for 
proceeding  after  a  writ  of  prohibition  has  been  obtained,  and  de- 
livered to  the  party  defendant.  Probably  in  the  early  part  of  our 
legal  history,  when  the  simple  for  jurisdiction  between  the  ten^poral 
and  ecclesiastical  Courts  was  violent,  and  the  jealousy  of  the  en- 
croachment of  the  ecclesiastical  jurisdiction  upon  the  temporal  was 
eager,  this  was  a  proceeding  effective  to  the  whole  extent  of  its 
form.  In  modem  and  in  better  times,  this  form  of  proceeding  is 
used  for  the  mere  purpose  of  sulijectmg  the  grounds  in  law  upon 
which  any  particular  prohibition  is  sought  to  be  obtained  from  any 
temporal  Court,  to  a  judicial  examination  in  the  most  solemn  man- 
ner. How  it  was  moulded  to  this  purpose,  will  be  seen  in  an  instant, 
if  it  be  considered  that  in  this  form  of  action  two  things  would  be  ne- 
cessary to  be  proved,  the  first,  that  the  defendant  had  proceeded  in  the 
Court  of  peculiar  jurisdiction,  after  the  writ  of  prohibition  had  been  de- 
livered; the  second,  that  this  proceeding  was  an  injury  to  the  pliuntiff. 
But  the  plaintiff  would  have  no  ground  to  complain  of  the  proceeding, 
after  a  writ  of  prohibition  delivered,  as  an  injury  to  him,  (though  it 
might  be  a  contempt  for  which  the  party  might  be  amenable  to  the 
king,)  unless  he  could  shew  that  the  writ  had  issued  properly,  and 
that  he  had  a  just  right  to  ch&im  the  benefit  of  it.  This  goes  at 
ppce  to  ^1  the  merits  of  the  prohibition,  which  is  supposed  to  have 
issued,  and  makes  the  legal  ground  of  it  the  gist  of  the  action. 

*'  Such  being  the  nature  of  this  proceeding,  it  becomes  a  convenient 
tnode  of  trying  whether  a  prohibition  ought  to  issue,  and  it  is  made 
practicable  by  considering  all  that  relates  to  the  contempt  incurred, 
by  proceedmg  after  the  writ  had  actually  issued,  as  mere  form,  and 
the  damages  nominal.  Accordingly,  in  modem  times,  when  prohi- 
bitions are  applied  for  to  the  temporal  Courts,  and  the  parties 
q)plying  suggest  grounds,  either  of  fact  or  law,  for  obtaining  the 
¥nrit,  which  appear  to  the  Court  so  doubtful  as  to  be  fit  to  be  put  in 
a  course  of  trial,  the  party  applying  is  directed  to  declare  in  prohi- 
bition, that  is,  to  institute  a  feigned  action  in  the  form  of  that  which 
is  now  under  consideration,  in  which  action,  in  the  shape  of  a  ques- 
tion— AVhether  such  a  prohibition  as  is  moved  for  ought  to  have 
been  granted  P  the  real  question,  namely,  Whetlier  such  a  prohibition 
ought  to  be  granted  will  be  solemnly  conudered  and  determined,  if 
the  parties  think  fit,  as  in  the  present  instance,,  in  the  dernier  resort.**] 
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restrain  the  jurisdiction,  then  judgment  shall  be  givea 
against  the  party  applying  for  the  prohibition,  and  a 
writ  of  consultation  shall  be  awarded ;  so  called,  be* 
cause,. upon  deliberation  and  consultation,  the  judges 
find  the  prohibition  to  be  ill-founded,  and  there- 
fore by  this  writ  they  return  the  cause  to  its 
original  jurisdiction,  to  be  there  determined,  (y) 
But  although  there  may  be  sufficient  ground  inr 
point  of  law  for  granting  the  prohibition^  yet,  if  the 
fiict  which  gave  rise  to  it,  be  falsified,  the  cause  shall 
be  remanded  to  the  prior  jurisdiction ;  and,  in  order 
to  put  such  fact  in  a  course  of  trial,  the  party  prohiw 
bited  must  appear  to  the  prohibition,  and  take  a  de-: 
daration,  which  must  always  pursue  the  suggestion^ 
and  so  plead  to  issue  upon  it,  denying  the  contempt^ 
and  the  fact  upon  which  the  prohibition  was  granted ; 
and  if  that  issue  be  found  for  the  defendant,  he  shall 
then  have  a  writ  of  consultation :  Or  if  the  suggestion 
be  not  proved  within  six  months,  pursuant  to  stat. 
2  &  3  Ed.  VL  c.  IS.  s.  14.  (z)  the  consequence 
shall  be  the  same.  The  writ  of  consultation  is  also^ 
granted  by  the  Court,  without  any  action  brought, 
when,  after  a  prohibition  issued,  upon  more  mature 
consideration,  the  Court  are  of  opinion,  that  the  mat- 
ter suggested  is  not  a  sufficient  ground  to  stop  the 
proceedings  below,  (a) 

.  I  have  already  intimated,  that  if  the  right  of  Casesia 
patronage,  the  boundaries  of  parishes,  or  the  existence  ^^  ^^ 
of  a  modus,  come  in  controversy  in  the  spiritual  Courts' 
those  are  sufficient  grounds  for  a  prohibition  to  issue  j 
but  there  are  many  other  instances,  in  which  such 

.     (y)  3  Bl.  Com.  113. 

(s)  SeeWood'tca8e,Gwm.372.aDdCoiigle)ri;.  Hall,  2BoU.  Rep. 
125.    GwiU.  372.  la)  3  BL  Com.  1 14r 
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writ  shall  be  granted}  as  if  it  be  aD^ed  in  the  spin* 
[  ^6  1  tual  Court,  tibat  the  lands,  of  which  the  tithes  are 
claimed,  are  discharged  of  tithes  by  the  statute  of  dl 
Henry  eighth*  or  any  other  statute,  a  prohibition  lies, 
because  it  properly  belongs  to  the  judges  of  the  com* 
mon  law  to  expound  all  statutes,  (A)  So  the  ques- 
tion  whether  a  church  be  impropriate  or  not,  is  tri« 
able  only  at  common  law,  the  patronage  being  a  lay 
inheritance,  and  the  impropriation  having  beccmie  a 
lay  fee;  and  if  it  arise  in  a  suit  in  the  spiritual  Court, 
a  prohibition  shall  be  granted,  (c)  In  like  manner, 
if  the  suggestion  be  grounded  on  the  statute  of 
2  Edward  the  sixth,  relative  to  barren  grounds,  the 
writ  shall  issue  ((oQ:  So^  if  the  parties  sue  in  the  spiri-' 
tual  Court  for  the  tithes  of  articles  not  tithable  by  the 
oonunon  law,  or  for  the  tithes  of  great  wood  abov# 
twenty  years'  growth,  that  is  a  sufficient  ground  for 
prohibition  (e) :  So,  if  the  spiritual  Court,  in  the  dis^ 
cussion  of  matters  clearly  within  its  cognizance, 
traasgresses  the  bounds  prescribed  for  it  by  the  taws 
of  England,  as  where  it  requires  two  witnesses  to 
prove  a  rdease  of  tithes,  or  refuses  to  admit  the  re- 
lease as  a  dtfence  at  all,  in  such  cases  also  a-  ffrohU 
bition  will  be  awarded ;  for,  aa  the  fact  of  executii^ 
a  f  eleas^  or  the  efiect  of  such  release^  is  not  properly 
a  spiritual  question,  but  only  allowed  to  be  decided 
in  those  Courts,  because  incident  or  accessary  to  some 
original  question  dearly  within  their  jurisdiction  j  it 
oq^t  therefore,  when  the  two  laws  cUffsr,  to  be  de^ 
dded,  not  according  to  the  i^iritual,  but  the  temporal 
Court;  else  the  same  question  might  be  determined 
diffiarent  irays,  according  to  the  Court  in  which  the 

(^)  I>egge,  p.  2.  c.  26. 

(c)  Ommih  FiriBhioaett  of  All  Srints,  QwHl  278. 

WT^tgge,p.2.p.f6.  (e)  n>id.  and  CMU.  4.  . 
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wit  is  dependij^^;  an  mcOdgniity  which  bo  wii9 
government  ought  to  tolerate,  and  which  is  therefoie 
aground  of  prohibition.  {/)  (1)  So^  if  the  spiritual 
Court  will  not  suffer  the  tenant  to  plead  to  the  ri^^t 
of  incumbency,  a  ptdiibition  will  lie*  (jg)  On  thci 
same  principle,  a  ptohibition  was  granted,  where,  iji 
«  suit  for  tithes,  the  occupier  pleaded  a  parol  agrees 
ment  with  the  parson's  agent  for  the  purchase  of 
them,  and  the  spiritual  Court  rejected  the  plea ;  the 
Court  of  King's  Bench  holding,  that  it  was  not  a  mat- 


(  f )  3  ».  Com.  1 12.  Ci^  Elis.  666.  Hob.  188. 
(jS)  Graen  V.  Penilden,  Gwill.  1568. 

(1)  [III  the  case  of  Gould  v.  Capper»  5  Eait,  345,  one  of  the  que^- 
tkrns  agitated  was^whedier  the  fnkcontlTWctkn  4^im  ^Kt  of  ParUtmaU 
by  the  spiritiMl  Court  was  groilMl  fer  prohiUlioBt  or  merelj  fcr  €99- 
peaL  The  Court  obaerved,  that  if  the  question  had  cone  before 
them  for  the  first  time,  they  might  perhaps  be  inclined  to  think  that 
it  should  be  matter  of  appeal  rather  than  prohikitum.  But  after  an 
elaborate  retiew  of  the  terj  ilumerdus  authoritieB  upon  this  pobt»  in 
nf  hich  prohibitions  had  been  granted,  it  was  observed  that  they  were 
all  cases  in  which  the  judgment  given  below  might  have  been  cbr- 
rected  on  appeal ;  some  of  them  cases  where  the  common  law 
Courts  had  taken  upon'themselves  the  construction  of  acts  of  Fuik* 
ment  made  respeetiog  aubjjeols  peculiailj  relatii^  to  the  inferior 
Courts  so  prohibited,  and  had  yet  even  in  such  cases  granted  prohibi- 
tions, where  such  inferior  courts  misconstrued  those  acts  of  Farlia^ 
raent.  It  had  been  contended  that  prohibitions  had  been  granted 
merely  in  eases  wheie  the  raks  of  the  two  Juriadietwns  dash,  or  iki 
cases  of  ccmstruction  of  those  statutes  only  which  regulated  tbe/iin»» 
diction  of  the  court  below :  The  court,  however,  said,  that  the  courts 
of  common  law  have  in  all  cases  in  which  matter  of  a  tempoml 
nature  has  incklentany  arisen,  granted  prohtbidon  to  courts  acting 
by  the  ndea  of  the  eivillaw»  wh<wo  such  courts  have  decided  on  such 
temporal  matters  in  a  manner  different  firom  that  in  which  the 
courts  of  common  law  would  dedde  the  same  ;  and  mentioned  the 
observation  of  Lord  Mansfield  in  Fullo.Hutchins,  Cowp.  422,  who 
partumlarly  instanced  the  Busconstruction  of  an  act  of  parliament  as 
a  ground  of  prohibition  even  after  sentence.]  * 
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ter  of  appeal^  but  of  prohilHtion ;  the  rejection  of  the 
plea  being  a  graoamen  irreparabile^  and  founded  by 
the  ecclesiastical  Court  on  a  supposed  difference  be- 
tween their  law  and  ours»  their  law  not  recog- 
nizing^  an  agreement  made  with  the  agent  of  a 
proprietor  of  tithes,  so  as  to  bind  him ;  whereas  by 
our  law,  and  in  common  sense  and  common  justice, 
a  composition  by  the  occupier  with  the  agent  of 
the  proprietor,  does  bind,  apd  ought  to  bind  his 
principal:  That  where  the  ecclesiastical  Court  has 
jurisdiction,  and  proceeds  in  the  suit  according  to  . 
their  law^  tvhere  it  does  not  differ  from  ours,  the  re- 
jection of  a  plea  would  be  matter  of  appeal :  But 
where  the  ecclesiastical  law  differs  from  the  common, 
law,  and  the  .  ecclesiastical  Court  would  require 
greater  proof  from  the  defendant  below  than  tl^e 
common  law-requires,  or  would  esteem  an  agreement 
not  to  bind  the  impropriator,  which  at  common  law 
would,  bind  him,  there  an  appeal  could  be  of  no  ser-- 
vice  to  the  defendant  in  the  ecclesiastical  Court, 
because  the  superior  ecclesiastical  Court  would 
equally  adhere  to  their  own  law  as  the  inferior  ec- 
clesiastical Court  had  done,  and  would  determine 
alike^  as  being  guided  by  the  same  prineijJe  of  deter-' 
mination.  (h) 

Nor  shall  a  consultation  be  granted,  notwithstanding 
the  insufficiency  of  the  replication,  if  it  appear  to  the ' 
Court  upon  the  whole  matter,  that  no  tithes  are  pay-' 
C  257  ]    able  (i) :  Nor,  even  if  the  prohibition  be  erroneous, 
shall  the  defendant  have  a  consultation,  if  it  appear 
that  the  suit  in  the  ecclesiastical  Court  was  not  weH 


(h)  Chave  v.Calmel,  3  Burr.  1873.  Gwill.  926. 
(i)  Cotes  r.  Warner,  GwilL  275. 
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founded.  (Ar)  Nor  is  it  necessary  in  prohibition,  that 
the  proof  should  be  precise ;  it  is  sufficient,  if  it  ap- 
pear that  the  ecclesiastical  Court  ought  not  to 
entertain  the  suit ;  therefore,  if  a  prescription  be  laid 
that  the  parson  holds  a  hundred  acres  of  land  in  satis- 
faction of  tithes,  and  the  evidence  be,  that  he  holds 
sixty  acres  otfly  in  satisfaction  of  them,  that  is  suffi- 
cient, because  the  substance  is  proved.  (/)  n*a  modus 
be  not  proved  as  laid  by  the  plaintiff  in  prohibition, 
there  must  be  a  verdict  for  the  defendant ;  but  if  any 
modus  be  found,  though  different  from  that  laid,  that 
is  a  valid  ground  for  refusing  a  consultation,  (ni)  So, 
after  a  consultation  has  been  granted,  but  not  upon 
examination  of  the  matter,  another  prohibition,  not- 
withstanding the  Stat.  50  Edw.  III.  c.  4.  may  be 
awarded,  (n)  So,  after  a  consultation,  a  prohibition 
may  be  granted,  if  there  be  any  material  additions  in- 
serted  in  the  libel,  (o)  Pending  a  suit  in  prohibition, 
on  suggestion  of  a  modus,  there  can  be  no  suit  in  the 
spiritual  Court  for  tithes,  which  have  subsequently 
accrued,  (p)  Where  a  modus  is  pleaded  in  the 
spiritual  Court,  a  prohibition  may  be  granted  at  any 
time  before  final  sentence,  (q)  So,  a  prohibition 
shall  be  granted  to  a  Court  of  appeal,  wher«kap. 
pears  that  such  Court  has  no  jurisdiction  over  the 
subject  matter,  even  aft;er  it  has  remitted  the  suit  to 
the  Court  below,  and  has  awarded  costs  against  the 

(k)  Hutton  V.  Boraes,  Yelv,  79.   Gwill,  225,  394. 
(0  Austen  o.  Piggot,  GwilL  217.  Cro.EU8.7S6.  Bcalr.Webb. 
Gwill.220.  Cro.£liz.819. 
(m)  Brock  v.  RichardsoD,  GwiU.  1303.    1  Term  Rep.  427. 
(n)  Sibley  v.  Crawley,  Gwill.  217.  Cro.  Blia.  736. 
(o)  Earl  of  Clanricard  v.  Lady  Denton,  Gwill.  363. 
(p)  Linge  v.  Gunter,  Gwill.  373. 
(9)  Darby  v.  Cozens  1  Term  Rep.^552^  QwilL  1304. 


'^t- 
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•pppllant,  tnd  though  the  party  tppljring  for  the  pro* 
hibition  appealed,  (r)  (1) 

4 

CaBCi  where       But  where  the  modus  suggested  appears  to  be 

the  Court  will       ij      ^  ii  •        iv»   •      a.  i.         '^     • 

refuse  a  pro-  V^^^  unreasoiiable»  or  insufficient,  as  where  it  gives 
hibition.        qq  recompence  to  the  parson  for  the  titbec^  the  Court 

will  not  grant  a  prohibition,  (s)  Nor  shall  a  prohibi- 
tion go  where  a  modus  is  pleaded  in  the  spiritual 
Cpurt,  unless  it  be  shewn  that  the  plea  has  been  al- 
lowedf  as  well  as  received  (0  i  ^^^  shall  a  prohibition 
be  granted  on  a  suggestion  that  the  plaintiff  in  pro- 
hibition has  but  one  witness  to  prove  a  deed  in  the 
^  spiritual  Court,  unless  such  witness  hath  been  offered 
and  refused,  (u)  (2) 

0 

(r)  Ibid. 

(«)  Fletcher!?.  Wilkinson,  GwilL  6^5. v.Bamee,  Gwill.285. 

VMiBger  «.  Miason,  OwUl.  2M.  and  supra,  198. 
(0  Seijmit «.  Treiawnej,  Gwfll.  <62. 
(u)  Roberts's  case,  12  Co.  69.  Gwill.  230. 


(1)  (The  qfoettiob  in  what  oases  aCottttof  lawt»81  gjttaimpra- 
hibition  fftor  #«i^aic«»  was  mvoh  discussed  in  tbe  case  of  Gould  o. 
Gapper,  5  East,  354.  It^may  now  be  considered  as  fuUy  established, 
that  where  the  ecclesiastical  Court  have  determined  contrary  to  the 
<!durse  and  prinoiplas  of  the  eommon  law,  a  prohibition  wiH  be 
gianted  ^er  SMtsnef.  In  such  cases^  no  pmhibttien  eaa  go  befiue 
sentence  ;  for,  till  sentence  be  given,  the  courts  of  common  law  have 
no  reason  to  suppose  that  the  ecclesiastical  court  will  determine 
wrong.  I(  however^  it  should  do  so,  it  is  not  too  laee  lo  eome  f^^ 
sentence  for  a  prohibition^  for  the  senieace,  as  observed  by  Holt,C.  J. 
in  Shotter  v.  Friend,  Salk.  547.  is  in  such  case  the  gravam$n. 

But  where  the  objection  is  to  the  trto^  the  party  applying  for  a 
prohibition  must  come  bef&re  sentence ;  the  court  will  not  suffer  him 
to  lie  by,  take  the  chance  of  a  trial  bdow,  and  when  that  b  de- 
cided against  him,  come  to  the  court  of  law,  and  object  to  such  trial. 
Offley  V.  Wl^itehall,  Bunb.  1 7.  FuH  v.  Hutchins,  Cowp.  422.  8tain- 
banck  v.  Bradshaw,  i^East,  349.] 

(2)  [But  though  a  modus  must  be  pleaded  in  the  spiritual  Court 
before  a  prohibition  wiH  be  gvanted.  Stone  v.  Harwood,  Ca.  ^mp- 
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If  either  the  ecclesiastical  judge,  or  the  party  shril  Ecclewasticai 
{NToceed  after  such  prohibition,  an  attaohm^it  may  be  par^  pro. 
had  against  him,  to  punish  him  for  the  contempt,  ceeding  after 
at  the  discretion  of  the  Court  that  awarded  it ;  and  is  Uabie  to  an 
an  action  wDl  lie  against  him  to  repair  the  party  in-  attachment. 
jured  in  damages. 

2.  In  respect  to  Actions  maintainable  in  the  Courts  Couru  of 
of  common  law  for  tithes,  they  ow«  their  origm  to  the  ^^.  32  h*  s! 
38  Hen.  eighth,  c.  7 ;  by  the  7th  section  of  which  it  c.  7. 
is  enacted,  that  any  person  having  an  estate  of  inheri* 
tance,  freehold,  term,  or  interest  in  tithes,  and  being 
disseised,  or  otherwise  kept,  or  put  out  of  possession 
therec^,  shall  have  such  remedy  in  die  temporal 
Courts  for  recovering  the  same,   as  the  case  may  , 
require,  in  like  manner  as  they  may  for  lands,  tene- 
ments, and  other  hereditaments.    By  force  of  this 
statute,  therefore,  an  action  of  ejectment  will  tie  for 
tithes,  (t;) 

Another  species  of  remedy  in  the  temporal  Courts  St.2&3£.6.' 
for  the  subtraction  of  predial  tithes,  is  provided  by 
the  statute  S  &  3  Edw.  sixth,  (1)  to  which  I  have 

(v)  6«e  S|6lw.  L.  of  Ni.  Fri.  1069,  1070.  and  «ee«l80  Ottii  sod 
Cbapter  ofBiistolf.  Clarke,  Dyer,  83.  tnd  GwUl.  124,  125. 


Hardw.  367,  yet  in  the  case  of  French  v.  Tnsk,  10  BmC,  M8»  a 
prohibition  was  granted  upon  an  affidant,  that  the  defendant  had 
answered  on  oath,  or  pleaded  a  modus,  **  without  its  appearing  that 
*<  the  modus  was  regulaiiy  pleaded  below,  so  as  to  be  put  in  issue 
••  there."] 

(1)  [By  the  statute  53  G.3.  €.  127.  s-dp  no  action  d^  b« 
brought  to  recover  any  penalty  l^r  the  Mt  getting  out  any  tithes,  un» 
less  such  action  bhali  be  brought  within  $  years  from  tbe  time  when 
such  tithes  beoaine  due. 

Z2 
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just  referred  ;  whereby  the  treble  value  of  this  species 
of  tithes,  so  subtracted  or  withheld,  may  be  sued  for 
in  the  temporal  Courts ;  and,  in  truth,  such  treble 
value  is  not  more  than  an  equivalent  to  the  double 
value  to  be  sued  for  in  the  ecclesiastical  Court ;  for 
a  party  may  sue  for  and  recover  in  the  ecclesiastical 
Court  the  tithes  themselves,  or  a  recompence  for 
them  by  the  ancient  law,  to  which  the  suit  for  the 
double  value  is  superadded  by  the  statute.  But  as 
no  action  lay  in  the  temporal  Courts  for  the  subtrac- 
tion of  the  tithes  themselves,  therefore  the  statute 
gave  a  treble  forfeiture,  if  sued  for  there,  in  order 
to  make  the  course  of  justice  uniform,  by  giving 
the  same  reparation  in  the  one  Court  as  in  the 
other,  (w)  (1) 

r  ^g  3  Upon  this  Statute,  itisto  be  observed,  that  an  opi- 
nion  originally  prevailed,  that  as  the  person  to  whom 
the  treble  value  is  thus  given  is  not  specified,  such 
vahie  of  right  belonged  to  the  king :  But  in  Easter 
term,  29  Elizabeth,  it  was  adjudged,  on  an  informa- 
tion in  the  Court  of  Exchequer,  that  the  treble  value 
did  not  belong  to  the  crown,  but  to  the  party  in- 
terested, who  may  maintain  an  action  of  debt  for  the 
recovery  of  the  same ;  and  in  conformity  to  this 
decision,  an    action   of  debt,  at  the  suit  of  such 

(to)  3  BL  Com.  89.     See  Beadle  v.  Sherman,  Cro.  Eliz.  j608. 
Gwill.  206. 


(1)  [Among  a  number  of  absurd  ^  injunctions  granted  by  Lord 
BUesm  ere, (collected,  Eden  on  Injunctions,  S58  n.)  it  is  noticed  from 
the  Practice  in  Chancery  unfolded,  -that  he  ordinarily  granted  injunc- 
tions to  stay  suits  upon  this  statute  for  treble  damages,  but  permit- 
ting the  parties  to  sue  as  they  would  otherwise  for  theff  tithes.] 
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partj,  has  been  ever  since  considered  as  the  propec 
remedy.  {r)(l) 

Yet  this  remedy,  by  the  express  terms  of  the  sta-  Only  applies 
tute,  is  restricted  to  predial  tithes,  and  shall  not  be  ^^^ 
extended  to  such  as  are  mixt,  or  personal  Thus 
where  in  an  action  on  this  statute  for  not  setting  out 
the  tithes  of  cheese^  calves,  and  lambs,  the  plaintiff 
obtained  a  verdict ;  on  motion  in  arrest  of  judment, 
it  was  objected  that  the  tithes  in  question  were  not 
predial  tithes,  and  consequently  not  within  this  sta- 
tute, which  being  penal,  ought  not  to  be  extended  by 
implication ;  and  of  this  opinion  was  the  whole  Court. 
So  where  the  plaintiff  declared  for  not  setting  out  pre- 
dial tithes,  and  other  tithes,  as  the  tithes  of  lamb^ 
wool,  &c«,  and  the  jury  found  a  general  verdict, 
judgment  was  arrested  upon  the  same  objection,  (y) 
But  an  action  of  debt  may  be  maintained  on  this  sta- 
tute for  not  setting  out  small  tithes,  as  well  as  great 
tithes,  provided  they  are  predial  tithes  (z) ;  or  for  a 

(«)  Selw.  L.  ofNi.  Pr.  1073. 
(y>  Sdw.  L.  of  Ni.  Pri.  1074. 

Xz)  Ibid.    1075.     See  Wortiey  v,  Herpingham.    Cro.  Eliz.  766. 
GwilL2]8*as  to  plea. 


..■ 


(1)  [It  was  contended,  in  the  case  of  Lord  Selsea  v.  Powell, 
6  Taunt.  297,  that  as  this  was  a  penal  action,  the  Court  would  not 
grant  a  new  trial  where  the  verdict  was  against  evidence.  The  ob- 
jection, however,  was  over-ruled,  and  the  case  of  Holloway  v.  Hewett, 
2  Selw.  N.  P.  1222  cited,  in  which  the  statute  was  said  to  be  a 
remedial  rather  than  a  penal  act.  It  had  been  determined  in  a  prior 
case,  that  notwithstanding  the  penal  nature  of  the  action,  the  vaUdUy 
as  well  as  the  existence  of  a  custom  is  properly  triable  tinder  it. 
Accordingly,  where  a  plaintiff  had  been  nonsuited,  where  a  custom 
was  set  up,  on  the  ground  that  an  action  to  recover  a  penalty  waa 
not  a  proper  form  of  action  to  try  a  substantial  question  of  right,  a 
new  trial  was  granted ;  the  action  for  the  treble  value  being  the 
only  common  law  remedy  for  assisting  the  party's  right  to  take  the 
tithe.    Phillips  v.  Davies,  8  East,  178.] 
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portion  o#  tithes,  on  a  general  aUegaUon,  that  th6 
plaintiff  is  seised  of  a  portion  of  tithes  of  certain  lands, 
without  setting  out  his  title,  (a) 

By  whom  an  This  species  of  action  may  be  brought  by  the 
action  on  the  sector  (J))j  or  by  one  (c)  or  more  (rf)  farmers  of  the 
may  be         rectory.    If  the  rector  be  entitied  to  two  parts,  and 

^T"l^  1    *^®  ^^^^^  *^  *  ^vc^  part  of  the  tithe,  and  the  parson 

and  vicar  by  several  leases  demise  their  respective 
shares  to  a  third  person^  such  lessee  may  maintain  an 
action  for  not  setting  forth  all  the  tithes,  {e) 

Afldnst  *  The  right  to  tithes  accrues  immediately  on  the  seve- 

whom.  ranee  j  consequentiy,  this  action  must  be  brought  by 

the  person  eqtitied  to  the  tithes  at  the  time  of  the 
severance.  Thus,  where  A.  executed  a  lease  of  tithes 
to  B.  on  a  day  subsequent  to  the  severance,  but  be- 
fore the  tithes  were  carried  away  by  the  occupiers  of 
the  land,  it  was  adjudged  that  B.  could  not  maintain 
an  action  on  this  statute,  {f)  The  action  can  be 
brought  by  the  party  grieved  only ;  thus  where  this 
action  was  brought  by  the  plaintiff  for  himself  oik/  ^ 
queenj  judgment  was  arrested  (g)  A.  being  pos- 
e  sessed  of  a  lease  of  tithes,  in  right  of  his  wife,  as  exe- 

cutrix of  her  former  husband,  granted  *'  all  his  right, 
titie,  and  interest"  in  the  aforesaid  tithes  to  I.  S. ;  it 
was  holden  that  the  grant  was  good,  and  that  I.  S. 
might  maintain  an  action  on  the  statute  for  not  set- 
ting out  tithes.  (A)     If  an  executrix  of  the  lessee,  for 

(a)  Saunders  v.  Sandford,  Gwill.  298. 

(6)  See  Phillips  V.  Kettle,  Hardr.  173.  GwiU.  513. 

(c)  Kent  V.  Penkeyon,  Cro.  Jac.  70. 

(d)  Day  17.  Peckwell,  Moor,  915.  Gwill.  221. 

(je)  Champeraon  «.  Hill,  Cro.  Jac.  68.  Gwill.  225. 
(/)  Wyburd  tJ.Tuck,  1  Bos.  and  Pull.  458. 
(g)  Johns  V.  Carae,  Moor,  911.  Cro.  Eliz.  621.  S.  C. 
(A)  Arnold  v.  Bidgood,  Cro.  Jac.  318. 
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years  of  a  rectory  marry,  the  husband  and  \nfe  may 
join  in  an  action  on  this  statute,  (i)  As  the  action  on 
this  statute  is  a  personal  action,  tenants  in  common 
of  tithe  must  join  as  plaintifis.  This  action  may  be 
maintained  hy  executors,  for  it  is  within  the  equity 
of  the  statute  of  the  4  Edw.  third,  which  gives  to  the 
executor  an  action  of  trespass  de  bonis  testatoris,  but 
such  action  will  not  lie  against  executors,  (/) 

Generally,  as  we  have  befbre  seen,  the  person  en- 
titled to  the  nine  parts,  at  the  time  of  severance,  [  26i  ] 
ought  to  set  forth  the  tithe ;  and  if  he  fail  in  so  doings 
the  owner  of  the  tithe  may  sue  him,  although  his  in- 
terest in  the  land  be  determined  before  the  tithes 
were  carried  away,  provided  he  remain  owner  of  the 
com.  (k) 

If  there  be  two  joint- tenants,  and  one'  only  enter 
and  occupy,  this  action  is  maintainable  against  the 
joint^tenant  who  occupied  alone.  (/)  So  if  there  be 
two  tenants  in  common,  and  one  of  them  sets  out  his 
tithe,  and  the  other  carries  it  all  away,  the  action 
shall  be  brought  against  the  tenant  in  common  alone, 
who  carried  the  whole  tithe  away,  (m) 

If  a  person  buy  corn  standing  of  the  proprietor  of 
a  rectory,  he  must,  as  we  have  before  seen  (supra  93, 

(i)  Beadles  and  wife  v.  Sherman,  Cro.  Eliz.  613.  Judgmint 
affirmed  on  error.  Greenwood's  case,  Cbyt.  28.  aaid  per  Twiade«»  J. 
to  hare  been  adjudged,  1  did.  407. 

{j)  Mr.  J.  Moretons  Case,  1  Vestr.  80.  1  Sid.  407.  2  Keb.  502. 
S.  C.    ]  Sid.  88.,  but  see  1  Vem.  60. 

(It)  EippiBg  t.  Swam,  Cfo.  Jac  324.  supra,  68. 

(0  Cole  v.Wilfies,  Hutt  121. 

(m)  Gerard's  case  cited,  and  said  to  kave  been  ac^udged,  Hutt  Itt* 
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24.  65.),  pay  tithe,  unless  he  has  special  words  in  the 
contract  to  discharge  him  from  payment  of  tithe;  and 
the  carrying  away  of  such  com»  without  setting  out 
the  tithe,  will  render  him  liable  to  an  action  on 
this  statute,  (n)  The  statute  having  given  treble 
damages,  precludes  the  jury  from  giving  other  than 
special  damages ;  and  having  given  no  costs^  the  jury 
cannot  assess  costs,  (o) 


When  there  If  a  party  entitied  to  tithes  agree  by  parole  with 
ritioiTSl^  the  occupiers  of  the  Uind  that  they  should  hold  the 
tattu  ommp-  lands  discharged  of  tithes  for  a  certain  time,  or  during 
tidi»bto!"**    the  life  of  the  tithe-owner,  in  consideration  of  the 

payment  of  a  certain  sum  annually,  an  action  cfinde^ 
bitatus  assumpsit  may  be  maintained  by  the  tithe- 
owner  against  the  occupier  for  the  non-payment  of 
the  sum  agreed  on.  (p) 


[262]. 

Courts  of 
Equity. 


II.  Tithes,  as  well  as  Easter  ofierings,  (jq)  are  also 
the  subjects  of  the  cogoizaxice  of  Courts  qf  Eqtdty* 
Such  jurisdiction,  it  has  been  long  settied,  belongs  to 
the  Court  of  Chancery,  (r)  And  the  Court  of  Ex- 
chequer,  as  a  court  of  revenue,  has,  on  the  equity 
side  of  it,  always  had  an  original  jurisdiction  over 
tithes,  (s)  Tithes  were  always  part  of  the  possessions 
of  the  crown ;  and  it  is  the  peculiar  province  of  that 
Court  to  protect  such  property  as  belongs  to  the  king. 

(m)  Selw.  L.  of  Ni.  Pri.   ]091.   1093.    Moyle  v.  Ewer,  Cro. 
Jac.  361. 
.    (o)  Day  t>.  Peckwell,  Moore,  §15.  Gwill.  221. 

(/>)  Selw.  L.  of  Ni.  Pr.  1070.  Shipley  o.  Hammond,  London  «t- 
tings,  H;  44  Geo.  III.  .5  Esp.  N.  P.  C.  1 14. 

(q)  Vernon  v.  Sloane,  Gwill.  88P. 

(r)  Anon.  GwilL  136.  Toth.  285.  Yate  o.  Southby,  1  Ch.  Rep. 
25.  Owill.431.  See  alio  Browne  v.  Thetford,  (fwill.  431.  Anon. 
Gwill.  527.  2  Freem.  27. 

($)  Gwill.  472.  j 084.  See  Doble  v.  Potman,  Hardr.  160.  Gwill. 
512. 
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From  the  earliest  reports^  or  records  of  the  law,  it 
appearsi  that  the  Court  of  Exchequer  has  uniformly 
ezerdsed  this  power  over  tithes ;  and  even  were  the 
point  problematical^  the  constant  practice  of  that 
Court  for  so  many  centuries  would  now  warrant  the 
exercise  of  such  immediate  and  absolute  jurisdiction ; 
and  in  either  Courts  a  suit  may  be  maintained  either 
for  tithes  or  a  modus.  (/)  A  bill  in  equity  lies  to  be 
relieved  against  the  subtraction  of  predial  tithes,  not- 
withstanding that  the  subtraction  of  this  species  of 
tithes  is  a  matter  which,  upon  the  above  mentioned 
statute,  2  &  S  £dw«  sixth,  c  13»  may  be  relieved  at 
law.  (ii)  Nor  is  the  minuteness  of  the  value  of  the 
tithes  demanded  an  objection  to  a  party^s  assertipg.  it 
in  a  Court  of  £quity,  if  his  right  to  the  tithes  be  con- 
troverted (p) ;  for  then  he  may  properly  institute  a 
suit,  in  order  to  ascertain  and  settle  such  right  But 
in  a  case  in  which  no  question  of  right  was  in\splved, 
and  the  tithe  claimed  was  of  very  trivial  value,  it  ap-  [  263  ] 
pearing  that  the  defendant  had  paid  all  his  tithes  to 
the  plaintiff^  except  for  six  calves,  for  each  of  which, 
by  custom,  only  a  halfpenny  was  due ;  the  Court  of 
Exchequer  declared  the  bill  to  be  vexatious,  and  or- 
dered it  to  be  dismissed,  (w) 

A  party  cannot  enforce  in  equity  the  payment  of  Treble  value 
the  treble  or  double  value  of  the  tithes  made  payable  ?^*  enforced 
by  the  statute  (.r);  and  it  is  usual,  and  was  for- 
merly held  essential,  in  the  prayer  of  the  bill  for  an 
ac^count  of  tithes,  expressly  to  waive  the  penalty  or 

(t)  Anon.  Gwill.  472»  and  see  Maynev.  Beck,  Sav.  30.  Gwill.  155. 
(tt)  Heleo.Ph>nte,  Gwill.  509.  See  Cage  o.  Warner,  Hardr.  182.  *- 
Gwm.6lS. 
(o)  Lewis  t7.  Gilffith,  4  Bro.  P.  C.  314r  Gwill.  736. 
(u>)  Griffiths  V.  Waiiams,  GwilL  549. 
(x)  See  3  Burn,  Eccl.  L.  501. 160. 
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and  require  only  an  aocdimt  of  the  smgle 
vdlue  of  the  tithes  demanded.  However^  in  modem 
tunea^  that  strictness  has  been  relaxed^  and  sneh  ex^ 
|Mress  waiver  held  not  to  be  raquisite ;  and  in  a  recent 
case  (y)f  in  which  the  bill  idioily  omitted  it,  but 
prayed  an  account  of  the  single  value  of  the  tithes, 
.  the  Court  held  such  omission  to  be  immateriid,  since 
the  waiver,  though  not  expressed,  was  necessarily  im- 
plied t  And  it  wag  always  held,  that  if  an  executor  of 
a  parson  brought  a  bill  for  tithes,  though  by  his  bill  he 
do  not  oftr  to  accept  the  siujgle  value,  yet  being  only 
executor,  and  not  die  parson  himself^  he  was  not 
entitled  to  a  forfeiture  imder  the  statute,  and  oHise- 
quently  was  not  oUiged  to  waive  it.  (x)  So  in  a  suit 
by  a  vicar  for  tithes,  it  is  not  necessaiy  for  him  to 
set  forth  whetiier  he  daims  by  prescription  or  endow- 
ment, (a) 

It  is  sidicient  to  sustain  a  bill  for  tithes  by  a  lay- 
man, to  state  generally  that  he  is  entitied  to  them  j 
and  for  a  lay  rector  to  set  forth  in  the  bill  that  he  is 
seised  of  the  impropriate  rectory,  without  shewing 
that  he  had  received  the  tithes.  (^) 

As  to  answer.  Although  a  defendant  may  in  equity  insist  on  se- 
veral species  of  defence,  provided  they  be  consistent, 
if  he  undertake  to  prove  a  general  exemption,  and 
prove  merely  one  which  is  partial,  he  cannot  have 
ttie  benefit  of  the  latter,  (c) 


(y)  Wools  0.  Walley,  GwiU.  1383.    lAnstr.  100. 
(z)  Anon.  GwilL  532.  1  Vera. 

(a)  Button  v.  Honey,  Hardr.  130.   GwiU.  511.    See  also  Stone  o« 
Ludlow,  Hardr.321.  Gwi|^ 514. 
(6)  Lowther  V.  Bolton,  GwilL  120. 
(c)  Leigh  V.  Maudsley,  GwilL  703.    Bunb.296. 


Chap.  X.  Remedies  for  the  Recovety  qf  Tithes,  kc.  Si4 

It  ia  sufficient  in  an  answer^  if  it  give  the 
notice  of  the  general  nature  of  the  case  to  be  made 
against  him.  (d) 

To  a  bill  for  tithes^  the  defendant  pleaded  a  title  to 
the  tithes  derived  from  a  grant  of  idng  Henry  the 
eighth,  and  that  by  divers  mesne  grants^  convey, 
ances*  and  assurances,  they  became  vested  in  the 
defendant :  It  was  objected  to  this  plea^  that  the 
several  conveyances  were  not  set  out :  But  it  was 
resolved  by  the  Court,  that  the  plea  would  have  been 
sufficiently  certain  at  law,  and  that  on  the  evidence 
the  defendant  would  be  found  to  deduce  a  regular 
title,  and  the  plea  was  allowed,  (e) 

In  respect  to  the  parties  to  such  suit  in  equity.  As  to  partiM 
a  bill  may  be  brought  by  a  parson  for  tithes,  against  SL*'??  "* 
some  of  the  parishioners,  or  by  some  of  the  purish- 
ioners  against  the  parson,  to  establish  a  general 
modus,  (y^)  So  it  has  been  decided,  that  owners 
and  occupiers  of  lands  in  a  township  may  maintain 
such  suit  on  behalf  of  the  other  owners  and  occupiers 
of  lands  in  the  same  township,  to  establish  a  con- 
tributory modus  for  ail  the  lands  there  ;  though  it 
was  objected,  that  this  not  being  a  parochial  modus, 
but   merely  for  a  particular  district,  could  not  be 


(d)  Baker  9.  AtbilU  QwiU.  1423.  A&str.  491.  See  CoHardr. 
NewtoD,  Bunb.  37.  Gmll.  530.  Langliun  o.  Spantowe»  Hardr.130. 
Gwill.  512.  and  Fsges  case,  Hardr.  322.  Gwill.  513.  As  to  amend- 
ifig  answers  to  biHs  for  tithes,  see  Bemey  v.  Chambers^  Bunb.  248. 
CK^iU.  674.  Montague  t?. —-—,  in  not.  ibid.  GwUl.  715.  in  not. 
GwilL  1125.  1231.  1242. 

(e)  Burslemv.Burbage,  Grwill.  1324. 

(/)  1  Atk.283.  Mitf.  145.  146.    Offley  t*.  Fanshaw,  Gwill.  822. 
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supported  by  one  fw  himself  and  the  other  proprie* 
torsy  but  that  all  must  be  parties,  (g) 

A  parson  and  vicar  cannot  join  in  one  bill,  and 
surest  diflferent  moduses^  because  though  the  vicar- 
age were  originaUy  derived  out  of  the  parsonage^ 
yet  the  inheritances  are  now  several  and  divided, 
and  therefore  distinct  bUls  should  be  preferred  by 
them.  (A)  A  sequestrator  alone  cannot  sustain  a  bill 
for  tithes,  because  he  is  a  bailifl^  and  accountable 
to  the  bishop,  and  has  no  interest  in  the  subject  (i) ; 
but  the  bishop  and  sequestrator  must  join  in  such 
suit  (A:) :  And,  in  case  of  the  lunacy  of  the  incumbent, 
the  bishop  and  sequestrator  cannot  maintain  a  bill 
for  the  tithes,  without  making  the  incumb^it,  or  his 
committee,  a  party.  (I) 

f  965  ]  Where  the  impropriator,  or  his  lessee,  files  a  bill 
to  establish  his  right  to  tithes  against  the  vicar, 
the  patron  of  the  vicarage  ought  to  be  made  a 
party,  (m)  (1) 

(jr)  Chayter  o.  Trio.  Coll.  Camlmdge,  3Aiistr.841.    GwiU.  145. 

(h)  AnoD.  GwiU.  472. 

(i)  Berwick  V.  SwantOD,  Gwill.5d7.  Bunb.  192.  See  Sheffield  «. 
Seijeant,  Hardr.  102.  Gwill.  503.  Bbhop  of  Norwich  v.  Bucklea» 
Owill.610.  &  supra,  35. 

{k)  Bishop  of  Norwich  o.  Eachard,  Gwill.  610.  See  Jones  t;. 
Barret,  GwUl.  657. 

(I)  Bishop  of  London  o.  Nichols,  Gwill.  648.  Bunb.  141. 

(m)  Calmell  V.  Sherratt,  Gwill.  1171. 


(1)  (It  was  laid  down  by  Lord  Hardwicke,  in  Carte  v.  Ball, 
3  Atk.  500,  that  wh^re  an  impropriator's  right  does  not  come  in 
question,  he  need  not  be  made  a  party.  The  same  doctrine  was 
adopted  by  Lord  C.  B.  Richardsy  m  the  case  of  Williams  v.  Priee^ 
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To  a  bill  to  establish  a  modus  or  customaiy 
payment  in  lieu  of  tithes»  the  ordinary  is  a  necessary 
party.  (n)(l) 

If  the  defendant  to  a  bill  for  tithes  set  up  a 
title  derived  from  J.  S.,  J.  S.  must  be  made  a  party 
to  the  suit  (o)  (S) 

On  a  bill  filed  by  the  lessor  and  lessee  of  a 
rectory  for  three  lives,  the  lessor  having  made  a 
<lerivative  lease,  for  an  account  of  tithes  in  kind, 
and  to  establish  a  custom  of  setting  out  the  com 
in  stocks  or  stacks,  it  was  objected,  that  the  plaintiff 
having  made  such  derivative  lease,  was  not  entitled 
to  any  account,  and  could  not  maintain  a  bill  to 
establish  the  custom,  which  is  a  mere  right  \  but 
Lord  Hardwicke,  C.  over-ruled  the  objection,  ob- 
serving that  such  a  suit  prevents  collusion  between 
the  lessees  and  occupiers,  and  is  properly  instituted 
by  the  parties  entitled  to  the  inheritance,  (p) 

Where  a  rector  of  one  parish  claimed  tithes  in 
kind  out  of  a  whole  liberty,  and  another  a  money 

(«)  Gordon  0.  Simpkinaon,  11  Ve8.Jun.509.  See  also  Gwill.  1597* 
(o)  White  o.  Friend,    GwiU.  1096.        Phillips  t^.  Prytherick, 

Gwill.  1125. 

(p)  Archbishop  of  York  and  Dr.  Hayter  v.  Sir  Miles  Staplelon, 

2Atk.  136.   Gwill.  772. 


4  Price»  1 60»  but  as  there  was  some  appearance  of  an  adverse  claim 
set  up  by  the  impropriators,  the  bill,  as  against  them^  was  dismissed 
without  costs.] 

(1)  [Vide  also  De  Whelpdale  v.  Bfilbum,  5  Price,  485.  It  should 
seem  from  the  marginal  note,  that  it  was  considered  that  the  patron 
ought  also  to  be  a  party,  but  this  is  a  mistake.] 

(2)  [Vide  also  Hooper  o.  Lethbridge,  Bunb.  191.] 
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established 
without  a 
trial  at  law. 


payment  out  of  a  part  of  it,  the  owner  of  the  greater 
part  of  the  Ubaty  and  hia  tenants  filed  a  bill  to  have 
the  modus  established,  and  that  the  two  rectors  mi^t 
interplead,  and  that  a  commission  might  issue  to 
ascertain  what  lands  in  the  liberty  were  within  the 
one  parish,  ot  the  other :  The  Court  held,  that  the 
other  owners  of  the  lands  in  the  liberty  ought  to 
have  been  parties,  (jj)  In  a  like  manner,  to  a  bill 
for  a  portion  of  tithes  in  a  ndghbouring  parish,  the 
vicar  of  that  parish  must  be  a  party,  (r)  A  bill  lies 
to  perpetuate  the  testimony  of  witnesses  to  prove  a 
modus,  (js)  But  a  bill  cannot  be  sustained  to  support 
a  modus  which  is  not  disputed  (^),  or  on  a  simple 
demand  for  tithes  without  suit  (u)  Nevertheless  if 
an  action  at  law  be  brou^t  by  the  Lessee  of  tithes 
fi>r  subtraction  of  them,  tliat  is  a  sufficient  ground 
for  filiqg  a  bill  to  establish  a  modus,  {v) 

m 

A  modus  shall  not  be  esti^lished  m  equity  against 
a  parson  without  a  trial  at  law,  if  he  desire  an 
issue  (tt;)  (1):    but  if  on  a  bill  filed  to  establish  a 

(9)  WoUaston  V.  Wright,  Gwill.  1454.   Anstr.  1801. 

(r)  Bailey  v.  Worral,  GwilL  632.    Bunb.  1 15. 

(s)  Somerset  v.  Fotherbv,  (jwill.  534.  1  Vem.  185.,  and  see 
Oflleyv.FaDskaw,  GwiU.  822. 

(0  WoUaston  v.  Wright,  GwiU.  1454.  Aoitr.  1801.  Earl  of 
Coventry  v.Burslem,  G will.  1596. 

(s)  Govdon  t7.  SimpkLnsoi^  1 1  Vea.  jun.  509- 

{v)  Lord  Stawell  V.  Atkins,  GwiU.  1434.    AnBCr.564. 

(to)  Webber  v.  Taylor,  GwiU.  656.  See  Anon.  Nels.  Rep.  10. 
GwiU.  43^.    Robiasooi «.  Banowby,  GwiU.  1 1 73. 


(1)  [But  where  the  defence  is  a  claim  to  a  portion  of  titbes»  by  an 
opposite  tide»  whidi  is  proved  to  ihe  aatiffiKtioD  of  the  Court,  an 
issue  wiH  not  be  divected»  a3  k  u  one  cooubdb  law  right  agaiaat 
another.  Barker  «.  Barker,  Wightw.  397.  Wilmot  «.  KeHaby, 
Daniel,  116. 
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modus,  he  decline  trying  its  validity  at  iaW|  he  sh&U 

be  decreed  to  accq^t  the  lame  in  future,  (jc)    If  in     [  266  3 

a  «uit  io  equity  the  validity  c^  a  modus  is  referred  to 

a  Court  of  law,  it  must  be  taken  for  granted*  that 

the  fact  of  its  having  immemorially  existed  is  ad* 

initted»  and  that  the  only  consideration  is»  what 

objection  will  be  made  to  it  in  point  of  law,  for  the 

want  of  certainty,  equality,  or  of  any  other  properties, 

wluch  are  essential  to  make  it  good,  (y)    Where»  on 

a  bill  for  tithes^  a  modus  is  proved  dififer ent  from  that 

stated  in  the  answer ;  on  the  one  hand,  an  issue  shall 

j»pt  be  graated  if  the  parson  resiats  it  (z)  j  and  on  the 

other,  there  shall  not  be  a  decree  for  tithes  in  kind, 

which  the  modus  aflhcts  to  cover  (a)  :   Or  if  ia  case 

of  such  suit,  no  particular  modus  is  mentioned  in  tbe 

bill,  or  alleged  by  the  answer,  yet  if  the  plaintiff's 

own  witnesses  shew  a  reasonable  ground  for  a  modus, 

the  Court  wiU  not  proceed  to  decree  an  isocount  of 


(«)  ateves  V.  KynMon,  Gwiil.  1 048. 

(y)  Pike  v.  Dowling,  Owill.  1 166.     2  Bl.  Rep.  1 257. 

(t)  Bishop  9.  Chicliester,  GwiU.  1316. 

(a)  Soon  V.  Fenwick,  Owill.  1252. 


^mmattmmmmmi^^ 


And  it  has  been  said  by  Lord  C.  B.  KichardSt  that  a  rector 
is  entitled  to  an  issue  as  a  matter  of  right,  in  those  cases  only  where 
he  sues.    Williams  v.  Price,  4  Price,  \b6.sedqu.' 

Upon  a  bill  by  an  impropriator,  where  it  appeared  to  be  a  question 
of  title,  and  the  evidence  of  possession  was  doubtful,  the  Court 
refused  an  issue,  but  ordered  the  bill  to  be  retained  fbr  a  year.  See 
O'Connor  v.  Cook,  6  Ves.  670. 

Where  a  vicar  produces  an  endowment,  or  there  is  evidence  of  its 
em<»iioe»  he  stands  pro  Unto  in  the  situatioa  of  a  rector,  and 
will  Iherefoie  be  entitkd  to  the  same  protection.  Dorman  v.  Curry» 
4  Price*  1 14. 

As  to  i9suas  in  ^ueadons  between  the  Fector  and  vicar,  vide  Gar- 
nons  V.  Barnard,  cit.  sup.  Parsons  v,  Bellamy,  4  Price,  290.] 


*  • 
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tithes,  (i)  Whece  a  modus  is  «ll^(ed  genenlly,  ud 
without  any  restriction,  the  Court  cannot  ^diect  an 
issue  to  try  a  modus  with  a  restriction  (c)  (1) }  but 
the  Court  iy.not  concluded  from  directing  an  issue  to 
try  a  modus»  by  a  decree  for  «n  ^pcpunt  in  a  former 
cause,  in  which  th^  same  modus  w<is  insisted  on,  but 
no  issue  directed  upon  it  (d)  (9)     : 

•  ■ 

As  to  ac-  In  a  suit  for  tithes  in  the  Coprt  of  Expheqiier^  the 

derd^T^*  decree  is,  that  the  defendant  shall  account  for  and 

pay  what  tithes  were  due  at  the  time  of  filing  the 
bill :  In  the  Court  of  Chancery,  the  decree  directjB 
such  account  apd  payment  to  the  time  of  the  qsaa* 
ter^s  report;,  {i?)  It  Ijas^be^  held  that  the  statute  of 
limitations  is  not  jil^adable  tof  bill  for  tithes,  because 
the  defi^QfUnt  is  sf  to  t^^  tittles  ip  the  nature  of  a 
receivier  9r  bailifi^  in  which  qtse,  that  statu^  has  qo 
operati(Hi«  QT)  It  i^  nevertheless,  cliscretionaiy  in 
the ,  Coqjrt^  hov^  far  they^  will  carry  the ,  claim  back. 
After  a  gre9t  lapse  of  tizuQ  t^€jy  wi^l  recuse  the  account 

(fi)  Eldnso.  Dormer*  GwiU.  600.  2.    3  Atk.  534. 

(e)  Ibid. 

(<0  Collins  V.  Sir  Henry  Clough,  Gwili.  1S94. 

(e)  Archbishop  of  York  v.  Sir  Sfiles  Stapleton,  2  Atk.  136. 
GwiU.  773.  Bell  v.  Read»  3  Atk.  590.  GwiU.  804.  Carleton  «• 
BrigfatweU,  GwiU.  676.    2  P.  Wms.  462.    BeU  v.  Rm4  GwUl.  804. 

3  Atk.5»e. 

(/)  MarstonefF.  Claypole,  GwiU.  674. 

* 

(1)  [Vi4e  Leathes  v,  Hewitt,  4  Price,  S70.] 

(2)  [Where  money  payinents  set  up  as  modnses  were  appoHfooed 
with  reference  to  the  poor  Yates,  an  issue  was  refused,  as  they  were, 
on  the  face  of  th^m,  subsequent  to  l^al  memory.  Walter  t^.'HoKiian, - 

4  Price,  171*    But  upon  mere  improbability  of  the^intiqijntirof  A€^' 
moduses,  the   Court  ^wUI  not  Aspense  with    an  issue: '  let  vl 
Hockley,  ib.  87 .]       *  . 
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altogether  (g),  and  will  in  no  case  carry  it  fiirth^er 
back  than  six  years.  (A)  (1) 

A  biU  may  be  maintained  for  partiticm  of  tithes  > 
and  though,  io  support  of  a  demurrer  to  a  bill  for  the 
partition  of  great  tithes,  of  several  parishes  held  by 
the  {rfaintiff  and  defendants,  as  tenants  in  common, 
it  was  insisted  that  tithes,  being  incorporeal  and 
indivisible  in  their  nature,  no  partition  could  be 
made  of  them  in  severalty  but  by  metes  and  bounds, 
which  could  not  be  fixed  on  the  lands  out  of  which 
they  issue,  without  the  consent  of  the  owners  of  the 
lands  i  and  tiiat  placing  such  bounds  independently 
of  the  metes  and  bounds  of  the  several  parishes, 
must  create  great  confusion ;  so  that  whether  they 
were,  or  were  not  indivisible,  in  legal  estimation,  a 
Court  of  Equity  ought  not  in  ^uch  a  case  to  decree 
a  partition  without  the  consent  of  all  parties  con- 
cerned, but  leave  the  plaintiff  to  a  writ  of  partition 
at  law;  yet  the  Lord  Chancellor  over-ruled  the 
demurrer,  (f ) 

(g)  Monoux  V.  Jones,  GwUL  1582. 
{h)  Gerrard  V.  Schollar,  Gwill.  1045. 
(0  Bagster  v.  KnoUys*  Owill.  826. 


(1)  [It  has  been  observed  by  Lord  C.B.  Richards,  5  Price,  86, 
that  it  is  a  great  mistake  to  consider  the  usual  period  of  six  year^ 
as  one  beyond  which  the  Court  will  im  no  case  carry  au  account :  it 
is  a  rule  merely  adopted  for  conveniencei  and  whererer  the  Court 
■ees  reason  todepart  from  it,  it  will  do  so.  The  leamedjudge»  how- 
ever, appears  not  to  have  been  aware  of  the  13  G*  3.  C.127.  s.5.by 
wUdi  it  ia  enadedk  that  no  action  sliatt  be  broug^  for  the  leeovoiy 
«f  any  pcnal^  for  the  not  setdng-out  tithes,  nor  any  suit  instituted 
m  any  Court  of  Squity,  or  in  any  Ecclesiastical  Cour^  to  recover  the 
value  of  any  tithea»  unless  such  action  shall  be  brought  or  such  suit 
commenced,  within  six  years  from  the  time  when  such  tithes  be« 
came  due.] 

Aa 
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In  what  cftM 
accounts  di- 
rected. 


If  in  a  suit  for  titbes,  a  question  of  tithe  he  in- 
volved, and  the  evi4ence  of  possessioo  doubtful,  the 
Court  will  not  make  any  decree  till  the  right  has 
been  settled  at  law,  the  account  bdog  merely  conse- 
quential to  the  right ;  and  in  such  a  liQse.tile  Court 
refused  to  direct  an  issue,  but  erdeted  the  bill  to  be 
retained  for  a  year,  with  liberty  for  the  irfMPtiff  to 
proceed  at  law  (j) 


For  consoli- 
dation of 
suitt. 


Defendants  to  several  bills  fbr  tithes  may  move  to 
consolidate  the  suits,  but  such  motion  must  be 
grounded  on*  affidavit  that  they  dsr  not  defend .  by 
common  snbsenptidn  (Ar)  (1)^  for  it  is  maintenance 
for  parishioners  Jointly  to  contribute  to  thej  eiqienee 
(^defending  a  suit  for  tithes,  and  a  dmaurref)  wilt  lie 
to  be  a  bill  teekltng  a  discovery  •  of  an  agieeaibeBt  to 
that  eflfoot.  (/)  .    \ 


•  t 


r  ^  ]        ^^^'  ^  pracc^ed  now  to  etfbsider  the  oatwce  of  the 
Evyence.      evidence, :  .wfakh  ia  .adduced  id  fvdtA  and  actiouM  '^ 


lative  to  Atthe& 


Id  ftsfumpsit.  WheiBj the  tithesl, have  been  ta^n  by  the  defend- 
ant under  an .  s^reemeatf  and  copapositiopi  with  the 
plaintiifi  lan.  actkm  of  assun^sit  on  the  contract  is 

(j)  Mm^by  v.  £dme«d»  Gwill.  1265.     See  also  Bgwsher  o.  Mor- 

{an,  2Anstr.404.    Owill.  1416,  and  Camons  v.  Barnard,  Gwill. 
462,  and  supra,  57.  '  .      .    f 

(k)  Pykeo.  Brook,  GwtU.  1343. 
(I)  01irat«,AakewelU  GwiU.  1381,    . 


il    II  I        w^ 


(1)  [lliough  this  motion  appears  to  havie  be^  granted  befoM 
answer,  in  Pyke  o.  Brook,  yet  it  is  by  no  means  .p^ /course ;  and  wt 
tbe  case  of  KeigUey  v.  Brown*  16  Ves.  3441,  a  motion  for  a  re&renoe 
to  the  matter  to  examine  and  certify,  whether  sereral  cauM  mi|^ 
not  be  consolidated,  was  refused.] 
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the  proper  remedy  $  and  no  farther  evidence  is  neces«» 
sary  in  that  case,  than  of  the  occupation  of  the  de- 
fendant, his  contract  with  the  plaintiff,  and  the 
retaining  of  his  tithes  in  consequence  of  such  con«  . 
tract.  But  where  there  is  no  existing  contract,  and 
the  farmer  has  neglected  to  set  put  his  tithes^  or  has 
made  a  fraudulent  and  colourable  severance  of  them^ 
and  then  carried  them  away,  the  tithe  owner  may,  at 
we  have  just  seen^  bring  an  action  of  debt  for  the 
treble  value  oF  such  of  the  tithes  as  are  predial,  (m) 

In  ordinary  cades  (n),  it  will  be  sufficient  in  thia 
action  for  the  plaintiff  to  prove  himself  in  possession 
of  the  rectory,  or  tithes,  without  entering  into  his 
title ;  as  where  he  has  been  for  some  time  in  the  Un^^ 
interrupted  receipt  of  tithes  fram  the  difierent  land" 
holders  in  the  parish,  and  no.  one  has  disputed  his 
title*  (o)  But  in  cases  where  no  acknowledgment 
of  his  title  has  taken  plaoe,  he  must  prove  it  If  he 
claim  as  parson  (p)^  he  must  prove  his  ordination  by 
the  bishop ;  his  institution,  and  induction  into  the 
living ;  and  as  it  is  asserted  in  some  books,  his  sulv* 
scription  to  the  declaration  in  the  act  of  uniformity 
in  the  presence  of  the  bishop ;  and  his  reading  thd 
thirty-nine  articles  within  two  mcteths,  and  declaring 
his  assent  to  them.  This  latter  evidence,  however, 
does  not  now  seem  to  be  strictly  necessary^  until  [  268  ] 
some  ground  is  laid  by  the  defendant,  that  the  plains 
tiff  has  not  complied  with  those  requisites ;  for  the 
presumption  is,  that  every  man  has  confornted  to  the 

« 

(fk)  Peak6  8  L.  of  Ev.  411.  supra,  258. 
(a)  BUILN.  P.  188.  supra,  16. 

(o)  Chapman  v.  Beard,    Gvrill.  14^  7«    Radford  v.  Mackitttosh^ 
3  T.  Rep.  63S. 

(p)  BuU.  N.  P.  I8S. 

Aa  2 
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laws,  unlan.tiMvefae soiTO evidteic^ to4^^ 
Thus  fifteeii'yeaon'  posMmoik.pf  it  bwifft;Qtw4s^)t<^ 
to  be  primAJUm  evidraee^of.a  vcgulw/iHtfl^fijI&oiU 
and  having'  read  the  tbirty-mtiQ.aMlicleqri'.  i^liltQo 
stress  was  Uddcn  Bie  teetinipax^-SWHPl«pejmpii9i 
who  stated^  diat  they  had  geiieraH|r»attf  ii|^  sJ^iM 
service  for  the  two  mundn  next  afteil  tbtf  |AMn(iffi!f 
becoming  teetor^  and  that  none  ^.  thcto  faid.  h^ntd 
him  read  th«  diirty^ne  artideib  mr.had  JMWd.of  bi« 
reading  them;  the  Conrt  observing  that  tib«re.  was 
no  evidence  to  shakie  the  legal  presumption  in  faivour 
of  the  incumbent;  that,  it  was  not  shewn,  that  any 
witnesses  ^  atUettdad;  all  Divine  aervioei  on  tetcfa?  Lqiti's- 
day  for  two  moptha^  after  *the  pkmttij^ajiHiiiim^n^ 
waA  deny  t  faiaiii^vang  read  /the/ wticlesr.d wing  rthat 
*  time.    The  jdrotumBiuifutf  af  -titese.  yitoeasg»^^ot .  bay» 

ing  beatd^4ihiijdo  ao.fm  4hMe4ayawbeRrti^)rli«jp» 
peneA  totattstidtb  aodiii^  imliefls  ibcty  ctn  atiw^c^ 
for  leaieb  rtimeidoifc'  Dijrii»  semieei  wm^.pnrfontied  in 
the  twcDlnoaliirit  Tkat(ifthefebad4iAeiir(aif^'wm)t.of 
tiite^-theiiVHfahiqffftifeatoirfd  bsmeioofXQdito^ta  the 
hishop/i  .dirdik{hited  it  wUfte'itiiQrtmeniwt^  ^tb«  tbing 
MfMBKABt^yShft^iht1bis^  rwrrncmdi  orifepoaitoiy 
fi»i  tfiB.iie'lddmQaifef.  indbc^d  tar  nrfl  iteading  tjpie 
artides^iaird Ntfaeiwitoesees-Mi^Dttt  Uve^fdn^erc  That 
if  tfiobe  &cts  are  not  to  bet  presumed  J^mdength^ 
ttib^'  tbU;  dtOGumstaaoe*  whiob  ilar^tgt)ieVia  ett  othw 
titles,  will  but  serve  to  weaken  or  destroy  this,  (q) 

Where  plain-  1{^  ^.  P^amtiff  sue  as  a  lay  impropryitpr./tl^eitrl^ 
tiffis  lay  im-  proof  of  title  is  to  shcw  thajt  thf  rQpt^ryjorigiwUjy 
propnator.      j^|g|^^g^^.  ^.  ^^  ^f  ^y^^  dksliA^d^MCTuatei6iH  atid 

was  granted  by  the  crown  ^ J  those  tindei'  Wtf6m  he 

Harris  v^  Adge>.  Ch^Mh  5W.  '     ^  • .,  J.  -  - :   ■ .'  >i  /  -^^   I  brn'  ^^r/ir*  ^ ' 
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» 

€^^ibd^(V')^'%trt  M'dbeds  and  inMftmiei^  are  liable 
td'be^k^t^'  l^ngtb  of  pCMSsession,  aiad  old  deeds  con- 
veySr^i^I^heOf  hsrre^  been  deemed  siifficieiKt  evideboe 
of  tkl^.  (^^  When  the  plaintiff  met  as  fanner  of  the 
tithes;  ^beimiM^pirove  a  lease  b]r  tbose  nnder  wbom 
ht  "eUiih^^^l))' ai|d  ^e  mwe  difcuaifitaiice  erf*  the 
pMMll9^4  bavrt^i  z»  fanner  of  the  tttbei^  caUed  a 
faiMCin^^^'^^e  pttisliioners  to  treat  with  thinn  for  a 
t*<Mpoldlfi<M,  when  0>  agreement  took  place  in  con* 
i^queiM^i;  is  not  sufficient,  though  no  one  at  that 
medldhg  dfepmed  his  tittdw  (u) 

The) pbkttlff' muM;  liieaipt^vbdiaiiAc&mlaBt'BOG-  Defendants 

tJUpMSon^bfltfndwitMrithot*^  Occupation. 

th^'tlSh^&yUiid  tiie  valUei^^tlwiiKv;  ikiBiiif^t^^  has 
l^eh  *^ff}r  s^reetnent  ^  lecm|»HiitiaiE^  i  be^.  mbst  shew 
sueft  jC^positlm^.  4o  'hai^^  ibeeip  dbdiar^ed.  %  aix 
m(mth^9  regulGt^  no^ktt  e;Kpiiiikigf  «t!4hdt«nilof>the 
yesir,  in  the'bame  maimat  asiiBitheJOBfatiunon  case  of  a 
tenum^  ^Wnn  3^  to  ytaiU  (ki^^.flh  thifaevideoee  the 
lands  i^H'  t>e ipi^aimed  ilhi^^ (Aangcdhte^ciimiesyjtha 
contrary^  be^  sN^mi' OR>tbe  p^  of  flt^ic^itocbitntT^aiid 
tlionghithey  biave  newr  paidtlith^'lSiatJ alone  arill 
furnish!  tio^efb&ce^  ifith&'dteferaiioRuatake/ Asditithal 
-Wc^e  yieklefd'^a«df|w^Mb^'whJiin /fo^ 
befi^re^  the  pis^  cf^the^  statute  M>  ft  S  Bd.YI 
e.  1&  (b)^l)^4hokigii4n'a  case  iftnriiiofa  tbedmrbu 

(r)  Vid.  Com.  Rep.  651. 
s  (0^  B^jMsum  r.  CJMJke^  ?/T.  R.  265.    GwilL?(^„      ^        . 
(t)  Bull.  M.  P.  T^a    Bisiiop  V.  Cihichester,  Gwilt  lil6.  '  T  Bro. 

(1)^  {j^n  aLCQpem.oVQ  whfi^Q  the  48plaraiiM«)ii|itted  to  state  that 
the  tithes  had  been  yielded  and  paid,  and  oi  right  ought  to  have  been 
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ration  merely  stated  that  they  were  yieldedi  and  pwi 
within  forty  years  next  before  the  statute,  some  evi- 
dence of  payment  was  required.  Qc)  And  though  a 
[  S70  ]  layman  cannot  prescribe  in  a  non  dechrumdo  ;  yet  if 
the  tithes  belong  to  a  lay  impropriator,  and  the  laod 
in  question  has  been  constantly  ploughed,  and  no 
tithe  paid,  it  may  be  ground  for  the  jury  to  presume 
a  grant  by  him,  and  severance  of  the  land  from  the 
rectory :  In  this  case,  therefore,  it  will  lie  oq  the  de» 
fendant  to  shew,  that  it.  has  been  constantly  before 
in  a  state  of  tillage*  (jf) 

Where  In  cases  where  the  lands  are  discharged  from  tithes 

modtti.         Y^y  ^  modus,  the  evidence  will  be  of  the  same  nature 

as  in  all  other  cases  of  custom,  to  which  I  have  above 
alluded,  {si;)  (1)    But  where  the  defendant  contends 

(x)  Lord  Mansfield  v.  Claike,  cited  Und,  264. 
(y) -Vid.  Com.  Rep.  648.    3Atk.628.    5  T.  Rep.  264,    Peake's  L. 
of£v.  414. 

(2)  8upra»  148»  149. 


paid,  within  the  forty  years,  the  Court  of  K.  B.  held,  that  it  was  de* 
fective  even  oifter  verdict,  and  the  judgment  was  arrested.  Butt  r. 
Howard,  4  B  &  A.  684.] 

(1)  [Upon  the  trial  of  a  modus,  it  is  sufficient  in  oider  to  establiah 
a  primd  facie  case,  to  prove  usage  as  far  back  as  living  memory  can 
trace,  and  then  the  opposite  party  is  called  upon  to  rebut  the  pre- 
flumptioa  arisbg  from  it,  by  evidence  in  oonticuttction  to  i^  Upon 
this  ground,  in  a  case  where  upon  an  issue  directed  by  the  Court  of 
Exchequer  to  try  a  modus,  the  learned  Judge  had  told  the  Jury,  that 
proof  of  no  tithe  having  ever  been  rendered  in  land  within  living 
memory,  was  not  alone  sufficient ;  that  fieurther  proof  was  necessary, 
which  was,  that  the  alleged  compensation  hf4  been  enjoyed  immemo^ 
rta%,  which  word  did  not  mean  beyond  the  time  iha^  mempij 
could  carry  it,  but  beyond  Ugjfl  memory,  which  was  a  period  of  600 
years :  a  motion  was  made  for  a  new  trial,  upon  which  it  was  con- 
tended, that  the  Jury  had  been  led  to  consider  tbi^t  the  proof  pught 
to  have  been  carried  beyond  the  primd  fade  case ;  and  that  tbe  '' 
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ihs^  iklie  lwd$>  ace  wholly  tuvnpt^inm  tithes,  be 
must.^ihew  jtbe  ground  of  discbarge;  for  the  mere 
circumstance  of  their  not  having  been  before  charged 
is  npt,  suffidantf  because  a  layman  cannot  set  up  a 
prescription  de  non  decimando,  without  deducing  hia 
tUle  froiju  some  ecclesiastical  person )  though  he  may 
set  up  a  modus  without  any  such  aid  (a) :  And 
evidence  of  a  modus  will  support  a  plea  of  nil  debet 
to  an  action  of  debt  for  tithes  of  hay  and  com.  (()  (1) 

Where  the  exemption  from  tithes  is  claimed  of  Exemptioii  m 
lands  belonging  to  the  monasteries  dissolved  by  the  ^«J<>»ging  ^ 
stai:utefi  31  Henry  the  ^ghth»  c,  13.  and  SS  Henry  monastery, 
the  .eighth,  c,  34,,  such  lands  must  be  shewn  to  have  ^^^  proved, 
belonged  to  a  religious  house  dissolved  by  one  of 
those  statutes;,  and  that  while  in  the  possession  of 

0  

such  house,  they  were  exempt  from  tithes.     The 

(a)  Peakes  L.  of  Ev.  414. 

(6)  Chary  v.  Garland,  Gwill.  951. 
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tion  as  to  legal  memory,  ought  to  have  been  carried  farther,  and  so 
explained  as  that  the  jury  might  not  suppose,  that  the  party  was 
to  prove  a  possession  for  600  years.  The  learned  judge,  in  his  report 
explained  that  the  cause  being  tried  by  a  comm6d' jur^,  hi^  ol:jeet 
was  merely  to  gu^rd  them  from  the  vulgar  error,  that  immemonally 
meant  merdy  time  beyond  fiving  memory;  and  the  majority  of  the 
Court  refosed  a  new  trial.   Adams  v.  Evans,  4  Moe,  14.] 

(1)  [In  the  case  of  Blundell  v.  Maudsley,  15  East,  641,  the 
Court  of  King's  Bench  held,  that  upon  an  action  upon  the  statute  of 
Edw.  VI.  for  not  setting  out  a  tenth  as  the  tithe  of  hay,  the  rector 
is  entitled  to  recover  mpon  his  oommon  law  right,  unless  there  be 
evidence  of  some  certain  good  modus  or  eustemary  payment  in  lieu 
of  the  commoti  law  tithe ;  and  though  the  plaintiff  gave  in  evidence  a 
terrier  of  1 696,  stating  a  custom  to  take  the  eleventh  cock  of  hay,  in  a 
^certdfi  advanced  state  of  preparation,  and  though  his  own  and  th^ 
defendant's'  witnesses,  stat^  other  varying  modes  of  payment,  yet  the 
terrier  not  being' ooQcltisive,  and  the  jury  not  finding  the  eleventh 
eock  of  hay  rbndevabh^;  6t  otfhef  specific  cust6mary  mode  of  tithing, 
thstTduit  lidcl  &e  ptaintiftTehtitled  to  recover.} 
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mere  circumstaivce  pf  l^fa^a  ^aviifg  ;faeV>?£$^  )^iA 
monastexy  sp^dip^olved,  i|s  fs^Jme^  ^i^l^eprofi)  fi^Ml 
tli^  inwapmprially  b^^«p.4i3c)»aiBed,,Wft^a^ 
proyed  that  the  land  ha?*  ptiji^tM^  .i^nr^  .lOM^ 
nec»  w|^ere  the  exemptiop  ia  claimed  ^q^  t^«,|[f|(mn4 
of  unity  of  possession  \ky  the  roUgiou^  h^u^  (£  tk^ 
parsonagej,  and  of  the  land»  if  the  unity  l^  firovedi 
and  the  time  of  the  union  cannot  be  ascertpiofKl,  aod 
there  is  no  evidence  of  tithes  haviog  boearpaidf*  the 
presumption  will  be  in  favour  of  its  exemptipn.  (c) 
The  faqt  of  laiids  having  beloi^ed  to  a.monaatery  is 
generally  proved  by  the  survey  of  their  lands,  ator 
soon  after  the  time  of  their  dissolvtio9i»  ^  by  some^ 
other  public  document^^  mpst  of  (which  ^q  tp^  be 
foupd^  either,  ip  tbp , A\igwi|ti^ti9n^o%et  OFChapter^^ 
house*  .1 


I  1 


Pope's  Bull.       In  su^h  cas^s  the  pope's  h^  j^  ^enjptiim.  may  ,foe 

proved  by  the  bull  itself ;  or  by  an  exemplification 
of  it  under  jt^e  bfiyhop'a  Ma|^  jMid  proof  tkat  tfie  lands 
in  question . i^eloBged  to  those  wh6  tfre  mentioned' 


*f .  .^    '      :       *,•.•'•:.' 


Composition  ,Tp  provi  A  tcoffl|>ogk,tow  real^  t^  deed  tty  which  it 
iirwed^^       was  entered  into  must,  as  we  have  before  seen  (e),  be 

proved^  or  evidence  riiewn  from  which  it  may  be  in- 
ferred,' that  such  deed  did  once  exist^    .    '  ,' , 

,    f    ..     »-._    .,1  .■•  •    ■  •    .■    1  .  ■.!    if"       •■-    ■    • 

Book!  of  «:•  J3flM]jML4^  atfMUttti,  vA  «i«n(Wti»da  6f  V  ^^^edddiiij^ 
4»uiit,  and  rector,  or  vicar,  idativ6  fd  tilthfes,  are  constantly  Ve- 
of  pre-         ceiVed  in  e\aa^iipe  tft  3upj|^<)Ft,.^tl)Q!tdeQWDdsfidf.  hb . 

id  fB4^!kft**i#»*rf*filLo4W,  417.0)0  n  ^ixii  nc,  -^..ib.ini   ion  fii.w  f.  m^- 


ceatng  in- 
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mia^eiBtoAi^jD  {1)  '  InKke  Wnner^  ks  we  have 
imk  (g»);  bwrfks'  ot^'fbrm^  lessees  of  a*  rectory  con-  [  272  ] 
tBhaSnginm^  deHXitit6&pt'of  Agistment  tithe  aifler 
tll^*detei^idatiott'6f^diei!i^  leases^  have  been  admitted 
to'Mppott  tSi'e*  diiith  of  the  impropriator  to  that 
spteies  tfP  tiiheis ;  dftiliough  in  such  case  the  admissi- 
bilYQr  ytf  thai!  evidence  was  strongly  controverted; 
t))^  Cbtii%  Holding,  that  the  case  of  the  p&rson's  book 
was  not  the  only  exception  to  the  general  rule ;  that 
any  other  case  falling  within  the  same  principle 
would  be  an  exception ;  and  they  decided  that  prin- 
ciple "to  be  applicable  to  the  case  before  them,  (h) 
So  a  book  of  a  former  collector,  of  andent  date,  found 
in  the  hands  of  his  successor,  was  admitted  in  evi- 
dence;  even  though  the  hand-writing  of  tbe  collector 
could  not  be  proved,  (i)  (2) 

A  survey  df  a  religious  house,  taken  in  the  year  Ecclesiastical 

*  V  "...-••-''     C  surveys. 

(/)  Lord»Aniiidel*s  o^; 'GMoll/^Sa:  ^\TViA.  AW255'.  pi.  3. 
Legross  v.  Lovemore,  G«rill.  6S^  •  See  ah(^Q««U,  (153..  Beusan  v. 
Olive,  Bunb.  284.  Gwill.701.  Fynesv.Ordoyno,  Gwill.  U$8.aDd 
«upra,  149. 

(g)  Supra»  148,  149.      (h)  lUingworth  v.  Leigfa,  GwilL  1615. 
*  (t)  Joim  V.  Wilier^- GwU.  047.    aMIdM^XttUaitdiiV.mtiersiy, 
OwiU.  893.  .  ,      I    ,     ,  . 


1  ( 


■        ^     ^ ;        ■         ;     ,    ,    f,\fi    p/     ■«  I'll  ".'I     '(?       f»'i'»    ■ 

(1)  [A  memorandum  entered  by  a.  former  viflM;  in  ^x^^\djkft(qh- 
called  a  parochial  rej^ster,  which  was  kept  in  an  iron  cheat  at  the 
vicarage,  was  h<riden  to  be  admissible  evidence  on  the  part  of  the 
vicar,  ^t  Ip^i^;  <he.  pn^p^  custody  fprsuoii.  hofiry  asMttg  com- 
mon property.    Drake  v.  Smjith*  5  Pricey  369  J     ^    i*  ^^-^    i->^  *  > 

(2)  iBni  where  a  valuation  was  made  by  a  surveyor  at  tji^  ifi^  . 
stance  df  a  immtfi,  #ith  t^feHsbee  to  certain  money  piaymentSy  re- 
puted to  have  been  always  made  in  lieu  of  tithes,  the  Court  held* 
that  it  was  not  binding  on  the  rector,  as  an  tK5irBOl»lod|^meAl  oh  his 
part  of.  3ucb  ;money  jg^jmeiMf  unites  it-could  bt  disl^6U]^'pit>vieA 
that  the  surveyor  was  required  by  the  rector  to  makelhe  Vid<iktion' 
eipressly  with  reference  to  such  payments.  Bertie  v,  Beaumont, 
2  Price,  310.] 


t 
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1569,  was  allowed  good  evidence  to  prove  a  vicar's 
right  to  small  tithes,  (j)  Copies  &om  the  cathedral 
churches  c^  the  surveys  of  crown  and  church  lands^ 
oiade  under  the  commissions  issued  by  the  parliar 
ment  in  the  year  1 647,  were  held  to  be  admissible 
evidence,  the  originals  having  been  lost  in  the  6re 
of  London*  (4r)  (1) 

(j)  Tbe  fioar  of  Kdliagton  v.  Master  fm4  FsOewt  of  Trm.  Cott. 
€amb.    2GwUl.  599.    I  WiU.  170.    See  also  Gwill.  1347. 
{k)  Underbill  v.  Durham,  GwUl.  542.     Freem.  509. 


mm-^ 
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(1)  [The  following  apcoqnt  ff  tbe  Eodeaiaalical  Surveys,  ia  taken 
from  Mr.  Phillip*^  valuable  treatise  on  the  Law  of  Evidence,  vol.  L 
p.  321. 

**  The  Valor  Btneficiorum,  or  Pope  Nlcholaa*^Taxatidn,  is  anther 
document  c,^  a  public  nature.  Id  the  year  1228,  Pope  Nicholaa 
the  fourth,  to  whose  predccessore  in  the  see  of  Bome,  the  first  fruits 
and  tenths  of  all  ecclesiastical  benefices  had  for  a  long  time  been 
paid,  granted  the  tenths  to  king  Bdward  the  first  for  six  years,  to- 
wards defraying  the  expence  of  an  expedition  to  die  Holy  Land ; 
and,  that  they  Ji^gbt  be^coUeded  I0>  their  foil  value,  a  taxation  by  the 
King's  precept  was  begun  in  that  year,  and  finished  for  the  proviaoe 
of  Canterbury  in  tbe  year  1291,  or  the  twentieth  year  of  the  rdga 
of  Edward  the  fint ;  and  for  that  of  ¥oiit  in  the  following'yeari  die 
whole  beiii^  under  the  direction  of  the  Bishop*!  of  Wintoo  ttod  lin- 
eoln.  See  first  report  of  the  House  of  Commons  on  the  public  re- 
cords, p.  15.  This  taxation  of  Pope  Nicholas,  is  an  important 
document,  because  aU  the  taxes,  as  well  thoae  paid 'to  our  kSngs 
aa  those  to  Che  Pope,  were  regulated  by  it,  dll  the  survey  made  in 
the  twentyosixth  year  of  Henry  the  eighth ;  and  because  the  statutes 
crfcoUeges^  whieh  were  Ibunded  befbre  the  reformadon,  are  also  iu'^ 
•terpr^ted  by  this  oriterion,  aocording  to  which  their  benefices,  under 
ft  certain  value^  are  exempted  from  the  festricdon  in  the  statute  of 
the  tweDty-first  of  Henry  die  eighth  concerning  pluralities.  Hum« 
phreys  V.  Knight,  Cro.  Car.  455.  2  Lutw.  1305.  Stump  v.  Aylifie, 
2  GwilLSS^  The  original  is  kept  ift  the  ofRoe  of  the  ^gs  Re- 
«Mttbnrii0er-«i  the  Bxchequer. 

'*  Anew MsJbrBsM/feionim  was lUslkuted  in  the  twenty-^ixth year 
#f  He»ry  the  eighth,  where  (die  fimlmits'afid  tetlllM  bf  bvery<6#» 
eleiiaatkal  piometien  wene  «niearied't6  iMe  r^tisn^tf  ''of  dM  ercMm. 
Stat.  fi<rH«8.  e.B.'  To  a«(eit£n  dwir  nlue,'eedestajitical  surveys 
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q£  the  pe^captio^  of  the  tithe  of  hsjf  and  Presmnptifs 
of  small  tithes  by  the  yicar»  ia  e(vidmi;a  <rf  a  pre-  *^^^**^- 
scription,  which  supposes  m  eq^owment  (/)    And 
proof  of  one  single  instance  within  thirty  years  of  a 
composition  with  the  vicar  for  agistment  tithe  of  the 
close  in  which  it  was  claiined»  was  held  suflSqient  to 

(0  Trayis  v.  Ozton,  Gwill.  ]  066. 

were  taken,  by  virtue  of  commissions  in  the  kbg's  name  lading 
under  the  great  seal,  sect.  3  &  10,  and  these  surreys  are  admitted 
as  evidence  of  their  amount  at  that  period,  although  they  are  gene- 
rally considered  as  estimating  the  value  much  too  low.  3  QwUl.  856. 
)240.  Upon  the  same  principle,  surveys  of  the  poasessions  of  reli- 
gious houses,  previous  to  the  dissolution  of  the  monasteries,  are 
received  in  evidence.  Vicar  of  Kellington  o.  Trin.  Coll.  Cambridge, 
Wils.  If  0.  These  surveys  ar^  admiaaible*  although  the  commissions 
un4er  which  they  were  taken  are  not  tp  be  found.  See  (5),  and  Bi|g- 
shaw  V.  Bishop  of  Bangor,  d,\dd  in  Underbill  v.  Durham,  2  Gwill.  542. 

*'  Surveys  of  the  church  and  crown  lands  were  taken  by  commis- 
fionera  in  the  time  of  the  oommonivealth,  wader  tHaautbonfty  of 
acts  or  ordinances  of  the  parliipnent;  and  oopies  of  theae  sorveyi 
were  deposited  in  many  of  the  cathedrals.  The  originals  would  have 
been  good  evidence  of  the  particulars  of  the  surveyed  estates,  upon 
Ibe  same  principle  as  the  elJker  public  suvreys,  which  have  been  be- 
fore mentionfd ;  but  as  they  were  destroyc4  ^  the  time  nf  the  great 
fire  in  London,  the  copies  have  been  •dmitted  as  evidence  in  the 
place  of  the  original  surveys,  provided  they  h^ve  been  kept  in  un- 
suspected repositories.  Underbill  v.  Durham,  2  Owilk  542.  Green 
«.  Proude,  1  Mod.  117.  Bullen  v.  Michell,  4  Dow.  825.  The  par- 
liamentary surveys  have  the  credit  of  being  taken  wish  extreme  ac- 
curacy and  minuteness.  The  circumstance,  therefore^  of  these  surveys 
being  silent  as  to  a  sapppsed  modus,  has  been  ooneidered  to  be 
slirong  evid^nc^  against  its  esisleao^  H  Jbwli  38i(.  1  fiiniL  ft 
Selw.  294." 

In  a  recent  case  the  plfdntifl^  a  vicar,  produced  an  antient  book 
from  the  registery  of  the  diocese  of  Lincoln,  appearing  to  be  a  col- 
lection of  Ecclesiastisal  Notices,  commonly  known  by  the  natnb  of 
Archbishop  Well8*s£ndowments.TheliOKiC.B.waas«nNi|[^indiBed 
to  r^ot  it,  OB  the  ground  of  its  -being  a  pAvate  oolledlion  of  docu- 
ments, by  no  means  authenfkated:  upon  the  produetioii,  howmr^  of 
^hrea  p^r«c|)dents  in  which  it  liad  ^een  received  in  evidenes^'^iiis 
Lordship  udmiued  it.    Leonard  v.  FradkHn,  4  Price,  S6S:} 
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entitle  him  to  tlie  small  tithes,  on  a  bill  ffled  by  him 
for  tithe  herbage  and  furze,  (m)  lEven  ptodFof  thfe 
payment  and  receipt  of  a  bad  modus  is  evidence  of  a 
r  ^3  1  title  to  tithes  in  kind :  Por  it  amounts  to  proof  ctf* 
payment  of  a  temporary  composition  in  lieu  of  the 
tithes  detnanded^  ^ich  is  evidence  of  eiijOynient, 
which  is  proof  of  an  endowment,  which  confequenify 
is  a  title  to  the  tithes  themselves,  (n)  Where  no 
endowment  appears,  yet  evidence,  whJch'  Vfl  iibl 
support  a  prescription,  may  be  adduced  to  prove  an 
endowment ;  for  endowments  of  vicarages  have  id  ^ne- 
ral,  if  not  all  of  them,  been  made  within  time  of  legal 
memory.  Maiiy  of  them  are  lost,  atid  cah  be  prox'fed 
only  by  usage.  It  were  unreasonable  to  expect,  in 
such  cases,  prodf  of  a  prescri|)tive  right  (b)  And  if 
td  a  bai  ft)i^  tithes  by  i  ^cas^,  flie  defthdirif  in  hxi 
answer  aditalt^  fhe  plaintlt^  to'be  eAtiti[ed,btit 'insists' 
on  a  specitti  el^mption,  the  plaintilF  is"  iidt  b¥)%ed^ 
to  shew  iair^'spbdit'tltltj  eitfiei^*  by  endowment  or 
presci*^bnl-(j^)'  WKttyn'ev^  'expressitig  an 

interest  in  alf,  and  dl  manh^rof  tithes,  WM  admitted 
in  support  ctf  kiAAmta^^  ^p6r«km  *f  ^ithe^  thduglr 
in  tione-  of  fh6  *  In8ti*tim6nts  adduced '  i  portion  of 
tithfei  was  mentioned,  (j^)    *  ;  ^ 


Copy  recciv-      ^  copy  of  an  agreement  between  tlxe.  yVbl^ot  of 
ed  m  eyi-      Quarr  and  the  monks  <£  L3aa^1  waa  oiSmA  w  evi* 

dence ;  and  though  it  was  bb{ectbd/1;httt'ir^uUi  not 


(P)  fK«^^Bft^*B««b*|72v..P^fij!8,^n  ^^.      l   .^  ,vbii.wis/lr  Of: 

(q)  Downes o. Moreman,  Bunb.  1 1 89*    G will.  6^>    \,„^j    .  . 
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yj^lim  !*:<^py  ^  the  statutes  of  Ojcford  bciing  pcp- 
^n^e^  fff(i^\»tipg  th^  reqiov^  of, any  hppk  oor.docu* 
va^nt)fTpfQ,tl)e  Bodlejai^  Lilvary,  the,Coui:t  receiv^4 

Qa..a^,biJ[14pr.  titbe$».axid  a  modifs.set  up  by  tbia  Answer  in  a 
%^w.ez>.fi,^iQer  bill  by  the  rector  agaiust  an  .oqcu-  ®™*'^^***^- 
pxer>  ai^d  his  ans wer,  settipg  up  a  different  nK)dii%  ^ere 
q^ered  to.be  read  in  evidence ;  and  the  Court  held 
thjem,tq  |>e  ii4ipisaible, ,  if  the  lands  could  be  .identic 

J  Dq)psitiQns  taken  in^  ^  foj;[ner  €^u^<  between  the  pepoddons 

_,.        »        !_•  !_  xi-  _A»       '—      •     •  in  a  former 

s^me  partie3t  m  which. the  ^me ^u^ftion  was^in. issue, .  ^^^e. 
wPTe.admitted  to  be.re^  (0;  i  ^^^  W  tfie  tj;i3l  of  an.. 
is9ue»  wh^tbj^  the  vicar  vras  ^nititl§4  to.  ^^gistment, 
tithe;,, ^(^pfjsiffqpsiA  a.fuit  ^jy  ft%n}p5  les^pe;,  and.  an. 
oQcujijpr,  jiirfire  ojfefe^  fif  ^yi^lei^pfi^  M^t|)c^ij^^ 
^tfiej;t|^.bijtt.ora|isji5pi:;,  ft  ifasj  (Ajp0e4.|ji^/^ 
out  ^he.  biU;and^^)Wi^,.Qf,.pj^  aU.due 

diligence  ha(J,  be^Pt  uae^,  tP  fj^wef  Jt^eiff^  jjut  with- 
out effect,  and  giviB^g  .^pll^atfxa],  pnoMO^  €^  tbie^.  con, 
tents,  these  deppsitiafis  coijdd  a^tbe,rei;f^v9d  ;  that  it 
was  necessary  to  produce  the  bill  anj^  ai^sif^r^^A  order 
that  it  might  be, seen  who  the  parties  were,  and. what 

(f)  Downes  v.  Moreman,  Bunb.  189."Gwill.'ff58. 

(1)  [Where  a  bill  for  tithes  was  revived  against  the  defendant's 
executor,  the  plamtV  wati  (Mrmttted  40>-  read'OOttf  thdab^vusrof 
the  latter,  that  part  only  wluch  ^eUlted  txy  fte(laitf^0npiiri^by«le 
defendb^t  priJir  to  the  tiing  of  the  tiif;biit  YsOt  tAnlbSfoiAij  ^iKe 
ezecutcHT  of  an  occupation  oroAeif  f^ds  wlneh'fNfe  inislioif'etkierM'' 
into  afterwards,  and  contina<^  id  0(!cApT  tHl '  W^ldeHtfll  'RdtokiH  \r. 
Bealc,  Danl.  36.]  *      '   ^     *'     ^     /  ^    -f-'  -  •?    '. 
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##ft  file  qti^tioils  in  issue  betweeA  them ;  because 
[  274  3    *^  depositions  themselves  could  be  evidence  only 
between' tlie  Same  palties,  or  those  claiming  under 
them,  and  upon  the  same  point ;  that  it  was  clear 
from  the  depositions  themselves,  that  the  vicar  was 
ik>t  a  paftj  to  the  suit,  because  he  was  examined  as  a 
witness ;  that  the  suit,  therefbre,  was,  as  to  him,  res 
inter  aUos  acta ;  that  thi^  only  ground  on  which  it 
CovAd  be  contended  they  might  be  admitted  was 
where  hearsay  ot  reputation  was  evidence ;  that  hear* 
say  could  not  be  evidence  in  this  case,  because  it  was 
to  prove  a  particular  fact ;  that  the  very  depositions 
themselves  were  confined  to  the  claim  of  agistment 
tithe  in  a  particular  place,  and  did  not  afiect  to  speak 
of  the  general  custom  o^  the  parish.     The  judge  was 
cleady  of  opinion,  that  fhey  were  inadmissible,  and 
accordingly  rejected  thert.    A  new  trial  was  never- 
theless  granted  by  the  Court  of  Exchequer,  on  the 
express   ground^     that   the  judge   was    mistaken 
in  rejecting  the  above  evidence,  and  upon  a  se- 
cond trial  a  verdit^t  was  found  for  the  impropria- 
trlx.  tt^)(l) 

But  where  a  parson  fied  ^  bill  against  several  pa- 
rishioners, and  they  filed  a  cross  bill  against  him,  and 
stated  the  deposition  of  a  witness  then  dead  in  a  for- 
mer cause  betif^een  the  parson  and  another  parishioner 
on  the  same  point,  the  Court  would  not  pennU  it  to 
be  read,  though  the  parson^  alleging  he  did  not  recol- 
lect its  contents,  referred  to  it  in  his  answer.  Cv} 

> 

(«)  niingworth  v.Lieighj  Qwill.  1615% 
{v)  Soott  V.  Allgo^d,  OwUl.  1399. 


(1)  [S.  P.  Bjam  V.  Booth,  2  Price,  234.] 
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A  verdict  between  a  patsoto  a»d  cme  oocupter,  is  Verdiot  u- 
evidence  upoti  a  Kke  point  between  the  parson  and  gonTnd  e^*^ 
another  occupier,  though  it  Was  objected  that  this  cupier,  evi- 

dence  against 

was  res  inter  aUos  acta  ;  but  the  Court  said,  that  in  another, 
these  casesy  a  decision  between  a  vicar  and  one  occu-*  [  ^7^  1 
pier  was  evidence  in  a  case  between  the  vicar  and 
another  occupier,  and  to  exclude  the  evidence  would 
end  in  the  exclusion  of  nine-tenths  of  the  evidence 
in  that  and  in  all  i^imilar  cases ;  but  that  the  evidence 
was,  at  the  same  tlme^  open  to  all  imputation  pf  fraud, 
collusion,  or  mistake  (w) ;  and  a  verdict  not  proved 
to  relate  to  tiie  same  lands  shall  not  be  deceived  sA 
evidence!.  (*♦) 

In  respect  to  a  Terrier^  which  is  frequently  ad-*  Temeri. 
duced  in  evidence,  in  cases  of  tbis  natufef  it  i^  imih<» 
strument  well  known  in  the  law  (1)  \  by  the  canons 
it  is  directed,  that  an  enquiry  shall  be  from  time  to  time 
made  of  the  temporal  rights  of  the  clergymen  in  every 
parish,  and  returned  into  the  registry  of  the  bishop^ 
the  proper  guardian  of  those  rights^  for  his  informa-* 
tion  i  that  return,  which  generdly  has  the  ministered 

(w)  Travis  9.  Cbalooer,  Owill.  12SS. 
{x)  Benson  v.  Oli7e»  Gwill.  702. 


II    M  <  ■■  ■■  ■     ■        iwr  1 .  t.'-'. 


(1)  [It  has  been  observed  that  aTerrier»  as  defimDg  the  existing 
rights  at  the  time  it  was  taken,  seems,  if  it  has  been  properly  drawn  up» 
fe  bfe  pvteioulit  W  any  claim  of  ftontrarjr  usage ;  because  if  it  is  signed 
by  some<>f  t^e  subafiantial lAh^taataof  the  pairishyitia  an  nAaisaioii 
on  their  parts,  tb&t  ^t  thlCt  time  of  its  ezeeutioii  no  «oBtrary  usage 
eidsted ;  and  it  seems  that  terriers  never  mention  the  tithes  of 
pa^euhr  arttcles*  unless  the  tithes  of  those  Articles  were  payable  in 
kind ;  and  where  they  state  any  fact  as  to  the  mode  of  rendering  tiie 
tithe,  such  statement  fe  evidence  of  that  fact,  and  is  allowed  to 
^ttaUfy  the  render,  and  to  define,  in  a  great  fteasure,  its  legal  eha* 
racier.    Drake  v,  Smyth^  5  Price,  369.  Dan.  1 14.] 


27^  Lm^imm.  Qkjm^. 


Wbftt  the      mgf^Btu^  is  4Mio«muM»4-a*tirtMfi 

^^  <^-    thenticity  fiom  bn«g.  foiMd  in  Ukrn  pwifM.pligt  0>» 

that  place  ia  the  Iwahof^a  Bugtittir  .«Aoif(x>«ri«iii 
registry  of  th^  arcbdMVM  ^  the.<iiB»w. 
unless  it  come  frcHii  one  of  tkmt  ^fmttnffi,^ 
be  admited  afi  evideam :  JlhM^Qn$  ifc  Iw 
ci^ed,  that  a  pi^r  pu^oftitag  te  be  » tflrrinr.iQHiid 
in  the  charter  chert  of  Tnnity^Mikge,  ^  GMibrk^ 
who  were  hitidholders  in  the  paijdi»  wm-ho  avideace 
to  disprove  a  modus,  (a)  BatasagaJasimwaf  tibepi^ 
bendaries  of  Litchfield^  a  terrier  fouad  jftthategistry 

[  ^6  1  ^^^  ^^l^w  ^^  diapter  of  LitchMd^  was  heidfsafiU 
cient  evidence  (^);  for  thM|^  in  gtaaral^  aa'aa* 
cient  manuscript,  the  a^ad  eacecalioii  of  which 
cannot,  now  be  otbarwisa  ffeired»  faodma  aatlMi* 
ticity  ffom  Us  beii^  foittd  ia  thatfioosr  i^  wiiicK 
sach  an  instrmmirt  anfj^  pMperfy  ta  haAfosited  ; 
yet  where  a  eoaaeetian  eaa  i>aie8laUsriiad  m  m  jaa^ 
sonably  to  aoeaaat  fo»  the  castidy  ia  wMrii  the 
instruments  are  fstoad^  Ibe  Geuirts  baae ;  aoawwhat 
relaxed  the  nder  and  adaiMled  tbtm^  to^  be  raid, 
thoc^  not  tnmg  £ma^  eaaciiy  the  m^et  prefer  fe^ 
pository ;  tha«f»  in  the  case  wbiah  I  havatet  maa^ 
tioned,  the  Court  of  King^s  Bfencb  proceeded  on  the 
ground  of  the  connectkm  b^ween  the  terrier  uad 
the  custody  in  which  it  was  fimad;  anda strong 

corroborating  circumstance  in  that  case  was»  that  the 

'I 

(3f)  Atkins  v.  Httlon^  OwUL  1400.  2  AiwCr.  SSS.  See  aIm  Liojil 
v.  Mortiner,  OwiQ.  10S4.  1593.  and  3  Burn,  Bod.  L.  Sf9. 
(s)  Ptfit^ei BacSBl,  Ovra.  1450.    SAnstr.  789.  '     ^ 

{«)  QmIL  1406.  l  •  *   •        '•    ' 

(fr)  lliBwii.»HtovOwUI.  I4tei  HiMt.  VM.  BMilrtt.4l^lE;S§. 


'   T     ■■    *■  ■  >     ijl  moii  Hi    >i  i|  w»»fi^«^n 


312.]  ••   '     'I.   •  •  ■•    ' 
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rikittd  attftMid  to  an  otd  lease  of  the  pre- 
h^A  oiaHMiiy^tlMi  iame  dato/  But  wheti  the  custody 
iff  aoSNljr  pfivala»  aad  iflicMlMcted  With  the  subject 
^•€oiiite  Itave  ntfver  gone  the  len^h  of  ad* 
auok  paptTi'  i»  evidence : .  Thus  an  instru- 
ntan^  pufpoiting  to  be  an  endowment,  without  the 
Mal^  attd  aaotiier  purporting  to  be  an  mspe^nmus 
thfaarfMKJcr  Ae  seal  of  the  bishop,  were  rejected  as 
evid0Me^  imnaauck  aatiiej  came  out  of  the  hands  of 
a  prinatfc  poiaaa  widiy  imeonnected  with  the  matters 
ciwtaipcd  isr  theM»  (c>  (1 )    It  haa  also  been  held,  that  By  whom  to 
aa  agmbiflt  liia  pacson^arteiTier  is  in  all  cases  strong  ^^  signed. 
evidrace ;  tet  it  is  never  admitted  for  him,  unless  it 
be  ^gneil  bjF  tiie  dairohmMPden ;  and  in  case  they 
areof  hbacwHMtioi^  ^h^looieof  the  snbstandal  inha- 
bitattH  9S  tlMpaoah  akk)  f») :  iod  iaohthe  case  of  a  bill 
filed  by  -a  mear  agapi*  |hadii^>ropiiat)ix  of  a  rectory, 
the  ptittaipyb  mecfc  of  witeh  wdar  the  recovery  of 
agbtttwt  tiAe^  »  Mppwt  of  Hie  cteim,  sisireiial  fer- 
rierft»wc»pMdilcad^aoiie  of  ^lUeii  *  stated  the  vicar 
to  have  all  svaatt^tithea  i^taeftdly,  atid  dilferk  gave  hun    r  ^77  ]] 
expreaalyy  taad  in  teritis,  the  herbage' of  birt^n  cattle. 
The  farBi»  of  ^hMe  terriers  War  signed  by^  the 
churchvterdd&a  oil!/ :  Ahd 'it  wiis 'objected  first,  that 
it  was  no  terrier  at  ^1,  because  made  by  the  church- 
wardevta-  only,  and  not  a^ed  by  the  vicar ;  that  the 


(c)  Fotuv.  Dtirant,  €h¥ill.  1450.    3  Anstr.  789. 

1 


•       1 


(1)  [Copy  of  a  loH  terrier  offered  in  evidence  and  rojected,  lAaAm 
V.  Newitt»  4  Prioe»  364.]  .  t   •       :  . .  ^ 

i%) ^  1^*  ]|g^t;a|rof  ^fmnkP^  Harrie,  3 Bne«,  4»,  tehrieni 
were  admitted  to  relMit  the  presumption  of  a  farm  modus ;  although 
^key4PiM^«e^<fieifed  «»tei»heen«ignedlrf  aiij  person  interested 
in  tli»} giwn,  rtKf^  iwa.  lipiM  hjr  Aft  BSjtety  #hi<pehnaiihjttt  o»e» 
•eeiBi  and  sense  of  the  resident  parishioners.] 

6b 
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n^^istf^r's  ^\ga9tox(^  -.  w4s  fflfflptiajl  to  giy^  t||^  up6|ru- 
i»enttli^qHam9tW4>f 4 terrier;  that ^1^6^^ iit^»jlHf;d 
th»t  >gpft|ure#  the  Cowt  h|Mi  aftip9,rf?ftt«i4(<»^ft- 
(teivq  iti  tboiigh  it  caoie  fkom  the  mkiUjt9r.Jbii9s<¥(ff: 
^y»  that  even  supposwg  it,  to  be  a.  pipfi^  J^fiieF» 
yet  thai  it  couid  uot  be  adoiitted  in  evi^wfifi  ia,,!^ 
oausei .  as  e^lftiMt  the  rectorj  because  1^  sigfffsi^^hy 
aqy  persop  daiaaiog  under,  or  an  the  part^of  jt^erf^- 
tor.  But  the  Court  were  of  opinion,  that  ih^  teifier 
was  admissible,  for  that  it  had  been  recognized  in  the 
cbaracteir  of  a  terrier  by  thfe  qpiritnalCouftj.t^iat 
^uoh  inq>er&ct  t^rier  had  been  oftra  jppceivedpf  late 
in  the  Co»rt  of  fixcbequerj  that  it  waa  tFiue  Loid 
C.  tk  S^ynner  tmd  once  r^ected.  it, .  but  tiiat  be  ^^4 
alfaerwards  cha&^d  hia.c^ioiiiipyaQd  since  tli^Ui^Qf  it 
had  beeai'tt«i£>rvtiy'rfiQeiv^d$;  that  4i^.  ^^^li^Jii 
qtiestkm  was-  i^ned  by  p^^wma  iwt  qnly  iq  ,n«|  r@spept 
intereoledi).<b«t  whoae'4<Miy  i^  .wa«,  £wa  thfii^  9^- 
cinl  aitoatioi^:t»aigni  it>f^A{^d,.^ft.  I^j^.iya^t  of  the 
vif^'a  iftignatt^e:  OMvie  ^)t  >Hti^mgpr  .mi^l^  ^  hw 
favour,  (rf) (J)  .  »  '( i  .,  ,  *. 

Canstructioa  Where  a  terrier  desc^bed  the  m^dus  to  be  for  all 
of  terriers,  mowing^  grass,'  except  clover  and  tHe  Eke,  it  was  ob- 
jected, that  as  the  article  excepted  was  hot  known 
beyond  time  of  memory,  a  raodi|3;ipfiat9Jjii|ig  that 
exception  ittust  be  modern }  but  the  Cdurt  thought 
that  the  expression  in  the  terrier,  was  not  to  1^  taken 
as  an  exception  annexed  to  the  modus,  tmt  merely 
as  a .  m^gviraiidum,  that  the  modus  cove^ ei^  ilatural 
hay  ^axljf  and  did  not  extend  tq  JBod^aii.  artificial 
gras;sfes.  (^y  ■    -  '''  -         •■•  «  .'•-  «  -  -■•   j- 

(^)  JVAbtBii^  ».  Spaiittg,  3  Atittf.  M©.  Gwfe.'4444.    -^ 

(1)  [VideDrriK  ir.  Smyth,  5  Price,  889*3 ,  -  ^   ^  .''  ^ '  i: 
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Oh^the'ttial  of  aft  i^ae  whether  tlie  defendant  by  Map— where 
hifeself  tor  hig  a^nts  was  in  possesion  ^  a  certain  ^^  ®'*^' 
nnfnb^  6f  acres  of  gteb^  lands  belonging  to  the  plain- 
tifi^  as  teeter*  of  x^ertain  parishes  tberaiii  ibentioned, 
A  imap  maide  utider  the  directions  of  the  lord  of  the 
mahdr  ftt  the  time  being,  was  produced  by  the  de-* 
(knfdeaOy  the  then  lord  of  the  manor,  and  was 
held'  fo'be  un^i^eptionable  evidence  as  against 
him.</)(l) 

In  kttost'dises,  it  would  be  absolutely  impossible  Deed,  how 
after  a  gr^it  length  of  thne  to  prove  *the  execution  of  ^^278  1 
dee^,  <3lr  ev^  the  hand-writing  of  the  parties.  It  is 
necesiaiy  that  a  period  of  limitation  should  be  fixed, 
otherwisef  liew  questions  would  daily  arise )  and 
therefbre  courts  of  justice  have  lai^tt  d^wn  as  a  rule, 
^hat  adeed^of  ftbOv«)rA^i^yters^  standing  requiresno 
fkrthef  "^rdof  ^f  its'eiedlilii^  than  the  inere  produc- 
tion of  it,  |)ro^i4ddd  the '{lossessioti'has  been  according 
to  the  provisions  of  th^  de^d,  and*  therb  is  no  ik{)^ 
rent  erasure  or  alteration  on  the  face  of  it.  {g) 

A  decree  made  between  the  same  parties,  on  the  Decree^  when 
same  poipt^  not  appealed  from,  but  signed  and  in*  conclusive. 

</)All6tkr.WairfiM<m,  GwiU*159S. 

(g)  iWiQ*aL.  k>f  £.  1 09.  BuU  N.  P.  253.  265,    aQe.eI$o  Beiiaoa 
©.  Olive,  Bmif).  284.   Gwill.  70, 


■^— ^^  ■  » 9  -^»— ^^^ 


(I)  [In.  the  case  of  Earl  o.  Lewis,  5  Esp.  N.  P.  1.,  a  paper  was 
produc&i  In  the  form'of  a  map  or  terrier,  but  drawn  in^on  uaartifieifeil 
Aiaimer,  besfe^iig-  the  appearioce  of  a  rough  delineation  of  Ae  limiils 
of  the  parish,  made  by  the  parson  or  some  person  on  his  account. 
The  metes  or  bounds  were  set  out  with  sufficient  accuracy ;  but  h 
was  notsigoed^^byaifr  person^wMeTor*  beariag  any  puMic  cbaracter 
or  office  in  the  parisb.  Jt  ivaa  o&red  in  eyidence«,  aa.an  old  terrier, 
being  found  among  other  papers  of  unquestioned  authenticity,  but 
Heath,  J.  rejected  it} 

Bb  2 


«7S  Laac  (f  TMes.         \     Ohata  X- 

rolled,  iff  oooehnve;  ittd  the  rule.k  6>wcl€)4l[on 
Mund  policy,  ythich  roquires  tint  the  decrwilaf  itbe 
courts'  of  justtce  should « not  be  repis^ffm^  to.eafb 
otlMT  on*  tile  same  point  of  right :    Bsrti  ai  d^cine 
which  is  to  have  this  conckisive  effect  mast  ibe  .iA»de 
between  parties,  who  hare  a  competent  inteffMtiin  t}^ 
mbjeci  of  it;  therefore,  in  a  suit  by  a»Micareg|uoBt 
ooGupiers  for  an  account  of  all  amaU  ttthe^  a^ocnee 
in  a  suit  instituted  in  that  Court  by  the  then  w»ff  i» 
the  reign  of  Charles  the  first,  declaring  the '^ptatntiff 
to  be  entitled  to  all  sikiall  tithes  under  the  dndownieat, 
was  held  noit  to  be  thus  conclusive ;  th»  Court  ob- 
serving, that'  the  suit,  in  which  that  deei!ee>w4s  f^POr. 
aaanced^  was^betweeo  t||ie  vicar,  and  the  ini|)r/[^mfepr, 
Vfho  wast  the  pvtr on ;  that-  doe  of  the  parfies  badLao 
absolote  ri^^  teit-the/vticar,  thoi:^  be.hadthe  &ee- 
holdof  tfas  vioaragB,  luid  oia  inteirett  beytod^  his.  own 
ihcuniiiency -:  Aa  visAt  be  ooxiA  do  no>  aet  to  biod  the 
interests  of  his  successors  in  the  viq^iiiage.;  Before 
the  restraining  statutes,  he  could  not  have  affected 
L ^79  J    thole  imletesta  witfatoutihe  Qonciurrwoe  of 'th^  ordi- 
JOivy^  SB '  vreik  as  cf  the  patron :  That :  reasom  and 
pohoy.  ahket  l»yu&re  that. tb^  ordinairy  shoukL  be  a 
party. lo  &sdit,  th^  end  of  which  is  to  bind  and  con- 
cludeithcae  interests,  which  the  law  hath  ^i|ipointed 
him  towwfceh  over  and  protect ;  and  though  t^ede- 
bride  which  was  so  pronounced,  was  in  favour  of  the 
vicar^*  idiim,  yet  if  there  were  mA  parties  snfHcient 
tarsuMatatb^  Sttik,  the  decree  proaaKKinoediiltiavoDUfvof 
the  vicar  could  be  no^more  conclusive  thaiv  if  jA  had 
been  to  the  prejudice   of  his   claim;    considering 
decree  in  this  Hght,  it  has  no  more  fbrceiii' respect 
to  the  suQcessors  oiFthe  vicar,  who  wks^  jWtrty  to  it^ 
tiian  a  decree  /or  an  account  of  tilh^.  (h)  .      ,  ; 
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>  >'  !]^i>te<ai  salt  by  the  rector  for  tilhefi'  in  which  the 

^tfehdttiftii  insisted)  diattfae  lands  were  .parcel  of  one 

^  %h&  {gveiiMff'  ffi(mastene6  dimolviid' %  ^the^  tsfeat. 

'S)  Hem  digHtht  a  decide  wms  ofiered  to  be  road  lin 

4^\Qdeiide^  in  whkk  the  lessee  only^^nd  not  .the  im- 

pr^priirf^tev '  was  a  party ;  an  objectien  tva;  taken  to 

fiiB^t0kdiag  of  it»  &r ibat  no  admisdon;  of  the  iLmee 

diall  bind  bim  ^^m)  has  the  inheratanoe,  and  who  was 

no  pttrty  to  the  deoree :  Lord  C.  B«  Montague  and 

Bkron  Price  were  of  opinion  it  i^ould  be  permitted 

to  ber^ad^  statiDg  that  they  should  >hav^  made  no 

doubt  <>frMding  it^:  if  the  lessee  had  pvevailed,  and 

^qrefiyre  that  they  saw.ner  reason^  wh(y^  itjdhould  not 

be  read,  ^ivice  he'^didnotiprefrail/;  ibuljrBqjDon  Bige 

Was  of  ^tnlon^  it  'Ought^iKit.tQ  ihe.redd,iwhidh  it 

seems  Tli^odld  •  hafB^  been^  the  *  dsooteicpDrt}^  adjudiECa- 

tk>m  (t)    Iti0geneitdly'<srtie^:t)i#>ai:deci«esfaallQOt 

be  ready  if  it  do*  not  f  cOato  id  the  saaote  la^Sjatid  tiile   £  ^80  ] 

as  are  in  quisstidm  (jy    -'     -     ^ '-     i-   ^     - 

The  klng^'bo^sks/  sd^  xiodcimire  ^^idence  of  the  Kings  books. 
v^lxxt  of  a  Mfing :  Thiis^^here  the  daftodant^to  ^  bill 
for  tithes in$igtttd,  that^the/plGdnttff^^ul  tattetn  asenoqd 
living  abcyre^  tb^  tralue  4»f>«ight  pdiutdsr.a;  year;  the 
defesfd^iftt  vras  decreed  to*  acooatrt^ ifb&4htiu^  the 
val^e  l^i^re  in  realit}^.  abmre  eight  pttuladfitja  jrearj 
y^t  it  b«^g*  under  •tiuU:'Vakie  in  the  kiug^sf  books^  they 
"were  4ield  conjckrsiv^v  (^)  But  andieoVvaiuatkms>are 
vM  <M}aiollisiive  evidence '  of  the  value  dtfasr  t&  \mA% 

^  Oir^Uvid^.(/>   '.;'.'--'  V   .^     .    ..i  :.'.;./.  v:-..:/  f.  . 

^     •(9)Biifliop'M\Iiiiu»itiiff. 6it Wuj.  filljs^  ChfiO^ifiGe.;:  Baab^JM. 

(Ac)  StuiAp  f .  Ayliflfc,.  Gwill.  536,     Sec  Dy.  237.  Crp.  Eliz.  853. 
Cro.  Car.45k  J2Ww.  I'^OS.'^irtlA.  Abrrifegi '  ^  ^   '^ ''  - 
to  GwiU.  857.  1240.  1347. 


280  Lm  of  Tithes.  Chav«  X. 

Bfiectofim-  We  have  before  seen,  that  m^ce  ntm-pljiiMiillof 
noTpay-  tithes,  although  from  time  Mtaittaxtnii,  ti/iaoDidkt 
in^n^  charge,  without  shewing  dofne'dpecid^glroii^nQf. 

exemption,  (m)    But  in  a  caSe,  In  iQviiliAythe  p1ainliff> 
rested  on  his  common  law  right)  4e#  factor^'  und'thik 
defendant  insisted,  that  the  lands  he  t)cciipied  n«i^  i 
formerly  part  of  lands  of  the  dissolved!  mMstertay  >of 
Shaftsbury,  and  exempt  by  presorfption,  and'shewU 
the  rector  not  in  the  perception  of  all'  tbe  tftbratqa 
vicar  in  possession  of  some;  tenants  of  the  site  of  a 
manor,  and  certain  demesnes,  m  possessioiiaf  #dieTO'i 
and  also  other  lands,  a  whote  floor,  paying  none  at 
all :  The  Court  held  the  inference  from  l^at  ^uidM/ee 
to  be,  iXiat  the"  rector's  right  was  very  praoarioia,  m»d 
that  it  let  ift  every  reasonable  title*  which  thbevi^^ 
dence  would' shppdrt;  That  a  pwtito  might  >exi9C 
agkinst  him' ;  knd  that  the  defendM^  deriNring  titi^  to 
[  281  3    exemption  from  spiritual  persons,  mi^t  apply  it  to 
prescription,  (n)     But  it  seems  that  such  exemption 
is  not  applicable  to  a  composition  real,  or  other*  par- 
ticular title,  w^out  some  spedfit*  evidence  (o)  ^  yet 
although  immt^mbriHl  iion«paymenl  of  iany  tithes  from 
a  district  caiinot  raise  a  presiAnptioin  <d#«nf  {Memptioti 
by  grant'  ft*om  a  lay  rector,  yet  it  k  sXmtig  evid^fioe 
to  explain  the^i^tent  df  tft«  g^ttit  <$f  ihdrebMtf,  If 
it  be  in  any  degree  doubtful.  (1>) ' ' 


If  I 


• » 


Payment  of        Payment  6F  a  compositioii  fyr  the  tk^hei  of  tfirfiipi, 
forT!?*£,  whether  pulled  or  eaten  off  flie  gf  otihd,  whirfe  iKsither  ' 
no  evidence   party  Considered  it  as  an  agistitoent  iMi^^  *wtis  h^tl  i 
ofwothS!^"  to  te  no  evidence  of  percepti<)n  of  that  ^peeiesr  ^ 

tithes.(y) 

(m)  Supra,  164.  (^n)  Fryer  «.  Siijis,  tlwHl/lS'if^^ 

(o)  Ibid,  and  vid.  Haywoocf  tx.  Nicholt^  Gwill.  1126. 

{p)  Lord  Petre  v.  Blencoe,  Gwill.  1484.      '  '{q)  OWill.  i4S2l 


CkAWiX.  RemdUsJ^^Bmfvery  qf  Tithes,  £^.  Ul 

ToBaeciirteiior  the  pnywwit  ^f  tith«i  jiot  »igpe^ Jiiy  J«^^P*«'. 
thfffjrettivsr  .of  Abe  tilths  hms6lfi.ri^u4.nw(r%:by.)iu  dence.^^^ 

dfirioe;(<r>J^I Attd^erea.ioQdua pfipve/iy  topth dfiy> 
cheeiB(ifo;i<9  ^oertaiQ  period  .of  t^b^^.y^i^v  dp,  liwof 
tiji^/o£  m jlk»  >  wm  iawted  on  »  procf  of  ik^  delSy^y 
(^^ckea^Miihe  bou8e  of  the  titbe^a(ber§r,  but.n^t 
t6liii9ieU#  i  was  not  Admitted  as  evidenoe.  to  prov^  pei^ 
ceptkitt  of  tbe  moduB  ;  for  the  tithe-gatherer's  autho* 
rity  is;penKiBal ;  the  act  of  aay  other  pec^a  not  aur 
thofiaed  by  the  derg^yttaa  camiot  bind  his.  right  (s) 


1 1 


jAkhongb  on  the  trial  of  an  iasue  directed,  py  a  Where  modus 
ciimt,of>e<|ttity  reapect^og  a  nio4\4«i  the,  evidence  on  ^^^^  ^ 
th£> defendantfa  part  proved  «  inoda^.to.^ljend  to  more  closes 
moredww  than  v«re.  stati^  in  tbe.jilei^diwgs,  tb*t  in^e  plead- 
was  faeldL«o<i  emtcflridl  w4  the  ^^fc^ndant  bad  the  *°^Uj.g  ^ 
bQ«efit/Of|iJbei.pirpfif.(0     .>;  i  '"         ^ 


/  .  .. 


, : .  I  i  •     r  • "  ■     '     •      "     i ! 


.    I 


T^e  tMtinoi^  w9£  pm^l^  t)l«llgh  Pl|^  p^ff^ios  AO  Evidence 

the  -s^iw  ;.y(E*'if  t^>4MI!».i«bwe8t^.m,th«.-gef\ara}  ^Sei^S 

qiMHt^Oib.  «ba)lb«,  rfQMt|Q4:>  9.,i:X^9,.€)^.mi4mi^  ^  ofmterest. 

w^k,l'}m9tM\^int,fiiff^i^,(f^  .  11»u„<i|(^ prov«  an 

the  wMid  •i>f/iKepl:,:.«U  .tiippe,  of  wbAtfv€$r.qQD4itiQQ 
or  reputation,  who  eitb^f  OAQwaerSf  4w.%i9f^,,w«)De, 
entitled  to  any  wood  there,  were  held  incopapetent 

wi^m9f»  ;«fiw/lA^  Qtt9t««  beii^g  fil^e4  tp^Mfift"^ 
thnirtlg^r  4teii  fl<r|lole  ,ireaU^  thomi^  jhsy ;  w^e  opt 
p«ilUf|8:!tA/tl^illiiW,jj9«lti):ifa9(UA«cha«c%^i^n^  .;.    , 

c<iQi«di^P  iR\  ithwiquiipfrtft  profit  ,^|v!X  were,  y^4.  •  ' 


.   t 


1      Mf 


(r)  Yate.o^Ldgh.  GwiU.86l, 

(«)  Wiike  vi'iftuas,  .'M.  'l)idi..^'1  Anatr.  295-  '  ' 

(<X l^iylQf p. Waller,  Cw(fli(,'6«>J>.    $iinb.a«7i   "(ulj^u^r.iw.' 
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28«  Lttm>ofTUlm^  Ciiav«X 

OiL'  ;dw rdakef  iihadikb^  tib  :the.  €fus«  ji^?4o;iafi^ldufc 

cMflotd.  for  arin^bole!  viU/  tdl^thosr^witbrn  ^^\W\iiAt^ 

padtttsria dtitere$t». thMgh \nqt  Ao  the;iafi^9Bb:thftw 

Custom  in      been  lidil  kndmisaible*  (tt?)  '.Tiie4uistoin  <9f>litl4Qg 

nS^ev^encJ  in:  othfe  piri^hes  Uian  that  in  queitiofi.!t»i«wt  be 

&c.  '  gcven?  in  e\riikiiice.  (.r)    Whetkter  evideno^l  ofai^ch 

naraL  right  caa.be  applied  in  support  iof.aQ>^ll^g9Ai9n 
of  ^  pa^^l  jrigbt  seems  doabt&l ;  a«  .wfaese  ^/plain-* 
t^iaa^  bill  for  tithes  in  kind^  alleged  his  t^sa 
yuEBLt  of  the  palish,  and 'as  such  entfttledrhyi^eodow^^ 
meat,  picscriptioi^  usage,  or  otfaenmise.flo  !^  ti^Uies 
kr.qu^tioir.m  Jkeiomak^f  ofG.  &  imiif  ,^4^i.aod 
dietsthaiblaplaces  thefecf  ;>  in  ^^^^portf^yikia^lhgB^r 
iloxif  -praai  "wasr  o^ered.  of  >  the:  pbjrment  )^  tiAher  Jiay 

wfaoe  xio^Ui  tpeni^y  taittiia  tibkhipeoiijrrfwh^ie'A^ 
I  283  ]    inhind  ;  fiiitdti«iEiSiabjjq:^edjthftfa:t^i07pEO<^^ 

admissSUe  imiif iqi^ort  of  >  thbj  al^g^tipiiti  ^f^  .4;^t  it 

vfaareas  thetiattegatkut  tons  Qfi^,a)di^mAri0htj.ti^ 
in  c^tp(ustii^iof:^t tithes  M,  the  it(gmshif6i  f^nt^d  ^  .and 
timt  the  d^dimdahts  imji^bt  bj^tsufsh^ineMarbe  milled 
into?  ande&ns^)  ajipisst  a  tiid6  .•  ^fxy  dqfl^r^nt  ii^qy^  the 
tilde: alldgeA  bjr^the  plaintiff:^:  l^Kitf th^^Cwrt^f ^tfeoilt 
d^io9faagio£|ii^dob|ecteMii  gw^rjwigaieptiii  favour 
of'  die  >pla|ntiff^  these  bfteg^. other  t^dc^e  .in  the 
cause  sufficient  to  support  his  (Ams^djl)  (li)  . 

(w)  Ibid.  (x)  Erakine  v.  Ruffle,  C^l.  961. 

(S)  Travis  t.  Chiidner»  Gi^ilk  J^dtT/  < 


> .  • 


Xi)  [HoAvever,  ip  jlihe,la|^i;a^e  of  White  w.  Lisle,.  4  JViad.^14,  Tt 
MTM  decided  that  reputation  19  adx^issil^l^  in  cases  of  private  rieht^ 
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']h^»«crk^iii»fcitiited  in  the  Court  of  Exdiequer  by 
l^'tei^Ms  idf  dr  vi^ar  fbr  the  subtraction  of  tithes,  the 
fvfeihtiflbifari^ 'Vcry'ibrcible  and  weighty  evidence, 
mA  '  tbit  ))miAittg'  «o  ^particular  facts :  Qn  the  other 
side  Vhehe  waft' geiieifal  evidence,  which  went  to  a 
geln^rai*  ^^cmfradtdtion^  or  denial  of  the  particular  evi- 
denize ^ adding  by  the  plaintiffs:  The  Court  was 
strota^ly  pi««6«d  on  the  part  of  the  [daintiffi  to  decide 
the  oau^  without  the  intervention  of  a  juxy^  but 
^o«igh  the  Court  admitted,  that  the  decision  muat 
be  in*  farbar  of  the  plaintiffi,  as  the  matter  then 
stbbd;  yet  inasmuch  as  the  bill  on  the  ground  of 
fraud -"stcuted  generally  inferior  value,  accreting,  un- 
seasohable  hours,  and  the  like,  on  w^cb  there  wae 
issue  and  ^roof,  and  the  pkintifis  proved  general  al« 
legattons  by  p^aftictilar  facts^  thetk^nAmt  could 
encounter  that  evidence  oaiy  in  a.  geqerd  way,  beaiig 
uiYabte  to  aiitteipate  the  paitioufanr '  factfc ;  '  conse^ 
quently  if  th^  O^trrt  were  tagive  tfap  plaintin  «radit 
as  to  proof  Of  particular  evidence,  justice  wmiM  not 
he  done  td  the  de&ndantj  and  tlierefinfeheld  an  iasiie 
to  be  requisite  ^  but -t)Q^' lessen  file  dilKcnlties  of  an 
actioti  aiisifkg  'from^'th^  leogth  of  tinue^  add  titis 
itiiAitteness  df  Ibe^^rtid^t  eonAied  thai  issite*  to^  a 
period  or  two  hMMlthSi'  leavhig  the  ^est-  toabide  the 
result,  b^caus^  b|f  th^  whole  case  it  apptersd^  that 
the  course  <yf  seitting  out  the  tithes  during  the  whole 
time  was  the  same.  (;^} 


IV.  In  i^6speet  ta  die  costs  of  smt9  lor  tithes^  it  is  Costs. 


■»•  • 


r      •! 


(z)  Evans  o.tli^to,  QwiU*  IbtOi 


where  a  qla^^  Qf  p^rspns  or  diatript  was  concerned,  and  is  evidence 
as  to  a  pardcliial  modus,  but  not  as  to  a  fkrm  modas,  or  to  support 
ji  presumptive  right,  except  a  right  of  way.]  *      '  ^  *     * 


[  284  ] 


a  s^ed  nill^  that  <»  a  bill  of  e«|«riiftftiitiiJf  ;tht 
plauDkiflr  (ail^  He  aball  pay  oostB.  (a)  Si^ik^^pUf^- 
tiff  fle.  titti)  btlb.  9gaoist  tpvo.  pencins^  wbtfte]  tW  queirt- 
tiop  mi^ft  have*  beea  :dfidde4  upMi  ooe^  ibitit  ^^wl  * 
does  aok'Sificceedt  both  bills  ^hall  be-.diftniiNed  with* 

CO«to*  (fr)   (i)  t  ;i  r'     U 

If  to  a  l>ill  for  titbeB^  the  defendant  iQ  hia  aMvrec 
ifWBt  upon  a  tender  before  the  cooiniQnQeiii^fttiaf 
the  wit$  and  if  on  the  cauaa  pvoceedi^g.ta'a  hemv^s^  • 
the  defendant  U  unable  to  suxchajige  the  complaiMiii^  • 
the  Court  wtU  decree  the  defendant  tk;^t|i|^3r'ihe>4im 
tmderedi  aoddMmisaUiebiU/^thcQats^^ai^^  <  t  nij. 

B«^  if  the.aum  dii««exQeedt)he.  9uiiiitei»i^De4»  the: 
cotta  abftll  bftpaidby  the  defendant^^^  < r  «: .  ^. 

.    In  a  case  in  which  the  defendant  tendered  five 

pewid^ to theplawtift  (^iisifigibenitoitokt^Hiatiftliea 
out  o^  tb^meneyf .4be.€«urif  d^^edt  ti^i»;be.tiQ ! 
good timd^i^<jr)    Wb«ite tJbds p)a|q^et4)«i)ttai toa : 
deintti«ar«  nod  ^ei|  wi9od«d  h»&^biU»  ;aQd:heibjpe'tfao 
aiaendmenit  ^  d^endawb  tenilered  the)  ttliieai  .th»  \ 
Cotut .  diforeed  Ibe  t  monifiy)  tewc^eiied,  UA  miide  the  i 
phmtiff ip^:/afe)CMtcf  aT  w^if}-  Oh  ^  bill,  for 
tithes  the4efimda«t  \mmii&nmwfA^  odadmitted  • 


''  ■    '  ^I'f     ..  •  ■        \   ^    .;     'j-.     '■■     i     ni'^it     '/'.'    '   ') 


(a)  Fryer  v.  Sims.  Gwill.  1356.  Vid.  StruU  v^  Baker,  ibid.  ,1430. 
2  Ves.  jun.  625.  > 

(d)  Worral  v.  Nichols.  GwUL  1302. 
ibid.  775.  '  ,^v  ,> 

(I)  [Costs are given^hmtliadiDgi^latt  iBidoafiilliM,4Mad:ffl4i] 


Chap.  X*  Remedies  fat  ^  Reemoery  of  Tithes^  S^c.  916^ 

di«  plaimiff^fti  light  to  tithes^  Md«tat^:«hht  lie  al« 
l^|f«iit(yibetfdyi6  ftbm  htm^  nuQraBdre^  aa'QJT  biMine, 
that  itbci  'pbttdtiff  ma^  iroept  wivEt  is  s6  due,  wiUi 
doBtB  tb  l(hM  tiiM^  or  proceed  to  the  peril  of  oosrts ; 
the  mbtMO  (dobs  not  raquite  notice,  theamwes  is  suf- 
ficient to  support  it,  but  the  order,  when  made,  must 
be  served  {g) :  But  a  defendant  cannot  make  such 
motion  tUi'  the  answer  be  filed,  fi:>f  till  tJke  answer, 
and  discoverer  be  made  upon  it,  the  defendant  has 
no?  meaab  «f  knowing  whether  tAie  sum  tendered  be 
tbe'  whole  or»  not,  nw  whether  he  ought  to  accept 
the  money  paid  in.  (h)  If  the  defimdant  admit  the 
right  to  some  part  of*  the  tithes  claimed;  and  resist 
the  demand  for  another  part,  he  will  not  be  per- 
mitted 60  pay  into  comi; :  the  vail  ne  lef  what  he  admits, 
unless  on  the  payment  of*  the  whole  ^ofltsth)tniin« 
curred.  (i) 


.  .  I 


As  to  pacr«>«fbdemafid'^  tithes,  the'defeitdant 
by  his  ml&m^  t^dctasd  tin  pihoidti,  with  «)sts  t*  the 
time^'lAfeiatKittaf }  at .  «l^  tearftag,  theCottft  de- 
creed a  trialiatlaw  Aarto  iix^  o&w  patt;  4tA  i«iwtved 
further  dii^dittia  ^ ;  after'  the  triia;  tihe>  Gwot  diau 
misaed  the  isMeMUr  Mdcepl  aa'to  <he  tan  pounda^  r  ^35  -1 
which  they  dfeereed'  tbe^defiMidaiiit  to  ^y  with  dostii 
to  the  time  of  the  aimrer  inekiikivei,  aiMl  no'fiirdier ; 
and  that  from  the  time  of  the  tender,  the  plaintiff 
should  pay  to  the  defendant  the  subsequent  costs 
of  suit ;  which  subsequent  costs  were  to  be  ^owe4 
to,  and  deducted  by,  the  defendant  out  of  the  <;oBts 

(if)  Aurter  r.tWner,  t^wUl.  t422.  fiee  Andtt.  t?wiU.  618.  Arik 
626.  ^    ,  ,  '•      •''■^'' 

(h)  HuU  V.  Matthews,  GwiU.  1422.'  2  AriSt.  444.  '  ^e  Biiihoi>  tiT 
E»fit«r4>,  Treacbard,  Bimb.  47.  GwiU^626*-         .  —     -. 


*» .» 


285  La^  of  TWics.         •    Chap.  X. 

^iefa  dhbiild  be  ta£xed,  and  alkrweS  th«' j^Hihtffl;  ^ 
far  as  thesanle  would  extfeiid^  and^thefe^Mueofttte 
defendant's  cosls  were  tolie'paitfby  tlwf^plaiteBi^ 

■  On  a  WU'  to  estaBlish  a  ttodtis,  if  Afr  tlefyridknt 
decline  an  issue,  tbe  modus  sfiall  be  estift^nsH^d,  and 
the  plaintiflF  shall  pay  the  defendaiit  lirtr  Costef  of  the 
suit.  And  as  to  modnses,  which  are  tried ''^n'is^ties, 
and  found  against  the  parson,  they  shall  be  e^bfi^hed 
without  costs  (it);  the  suit  in  equity  Is  tti'eti^ift)r 
the  security  of  the  plaintiff,  and  to  prevent  any  far- 
ther impeachxkient  of  his  right  to  an  exem^^tfon  from 
payment  of  ti&es  in  specie,  and  is  atisdbgoi^  to  Ihe 
case  of  a* bill  Kf ought  to  perpetuate  th^  testimony  df 
witn^s^es,'  in  which  costs  ar^  never  ^ven  agsdrist  thfe 
defendant ^;  'biit  in  case  the  modus  be  establfefhed,  the 
defendant:  shall  pay  cost^  to  ifhe  pkunllfl^  inf  "r^spedt 
to  the  proceedings  at  law.  (0  (1)  v      '  ' 

Hie  (defendant  having  insisted  on  a  modus'  In  Jhis 
answer,  moved  for  leave  to  pay  up  the  arrears  of  the 
'  modus, '  witn  "COsts  <n'tne  suit~iip'tO'tnat~ume^  and  tbe 
plaintiff  to  proaeed  fiwtfier  #:  vhis  .peKfU^s  ^^  9ppli- 
'ca)i<iflnini6''nBfii8ed'0a  tha  gkrwittd^hait  «iidi  A  tender 
is  never  flffloived,^xcejrtVhere  the  dfefSnd^ 
t(>  P^y  th^  thing  demanded ;  that  is,  the  .value  of  the 

JU  ?'j    '       ■'      'l-^fX'  -O    f.'    *         •■  M.   ;/.  u.i   ',    •     ;  \'   .^:3J   /i*  'I.'iIIH -.  O     Jilt 

'pwdes  t««ert  allowea  costs  on  'ihe'  issu'ei-rouhrfWtfieitf,'  «tfcf>r 
them  Vi^icrt: fouiid  bj^rist  thetii.  ^fte'vto^t  fc;  B^AriAt';  g  flftjfe^m.^ 
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95i^,,tp.,ip?ftke.g()|od  VP>  ^g?*Pst  the 

4 wwfj^, . : ,  jTJ^^^  CJourt,  hqwever^ .  thea  ^id,»  ^h^t^  ;ih^y 
would  consider  the  offer  afterwards  in  the  costs,  if 
j[;^.plftii|tiff.ji»h<>jild.pTwe^*  He  did. proofed ;.  had 
flit  isfsiup^  ^wectedr:  ?ttd ,  atwidpued  it.  Tfee, .  i»odiis 
j»^»S(  th^rei^fft  taJ^BjflW,  w  the  costs  to  the 

^9.of,|^e  fpOTi^r  9ffef  were  directed  to, be,-  paid  hjr 
tl)!9.i^f/^(}^^  ^^^  ^^^  1^^  ^y  ^^^  pUtintiflEi  without 


V     A 


,.Y,  jAiP^Wa^iar/  ipethpdof  jeCQVerjng^Sma^tithW,  Summary me- 

im4^  the  vftlne  of  Jfm:ty  sWlUwgs^  is,given  byjjtrtutp  ieringtK 
♦7&..8.Wrifl^  th?  tWr4»  Cvfiu.hy  cQ^ppteip^-to  %yfQ 
juftfce^  of  ^,ppac^.;.  Aij4  J>y;8^mitJ>ei^  ^tjiite  of  tUe 
^*w*.  y Wf i  th^.  sw^  refw4|[  tUi  ^ten^e^  t^^  ,aU .  tithes 
witjljjii^4? '  W-  QHalwr^>i  Weyr .  thcj  Yial w,  pf  tm 
pounds.  (2)  r '  .(M  7^,'.  ^  :•.  M-i--* >-,-'., T  ... 

1  Anstr.272. 

ft 

'  '(1)  |fvi<leB^6kMndtr;-Gb{dii%;Wight#;100:^^   '^'  ^'  ' 

plsdats  touching  tithes,  o^latioos,  and  coiopositiops,  subtracted  or 
withheld,  ^vfiere  the  same  shalf  not  exceed  ten  potinds  tn  amount, 
from  any  one  person,  in  all  such  cases^  and  by  all  such  means,  and 
subject  to  all  such  provisions  i|a4  jieiMdi^ vb^  q^p^irfdarVlthi^r^ise, 
Mt^iil«iMed)i9iXheiitaM(e7  4i8  Will,3^  di  s«  U'l^iid^gwiaU 
tithes,  oblations,  and  coippCAittons,  not  e^poeftdwi  fortjf^ltlilfii^, 
and  one  justice  sbflUrM<^™p<!!l9n^  to  r^eiva^tbafQrigiiiq^ta^nfdiunt, 
and  to  summon  the  parties  to  appear  before  two  or  more  justices  of 

flio  pAftOP  *   ^nH  hy  flip  «amp.  atfttutP.  53  Gpm.  a.  fl.  127.  r.  fi.  tiiP.  pwv. 

,  Tisioflj  j.|^  ^l^tute  ;  &  8}f,U35vPv34-  »4'  'Wd  m-i^lf,]  -f^  2. 
,  (»,6,  8.2.,  |^^^^e!n4ed  to  ^jr  vjaue  not  ex.ceedirig.W^(^iMifl»j,W(a 
■^9pe^ijil»uc^.if.i^^«.<c<jmgstSM)^  to  iweiw  theofjQp»},o9^iq^aiflj^jU)id 
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• 

By  tihe  fbraier  of  these  surtutes^  7^&'8  *Vnn. 
thii'd,  C.&.  (S  1.)  all  peiwns  afe  eujidaied'^to  Mt 
otttmd'p^y  thdr  ttnaS  tithes,  ttod  eoiiEij^odif&dti^  kfid 
flgi^emeiits  far  the  sftiAe,  leith  til  oflferings  to  tikfe 
rectors,  vicars,  and  other  persons  fo  whom'(lie|f  ttre 
due,  according  to  the  righb,  bUStomSi  *!nd  prescripi- 
tions  todamonly  used  withM  the  respeetiire  pamhes  i 
aad  where  such  tithes,  offerings,  atid  conipd^c^ 
do  not  amount  to  abov«  the  yearly  ysAue'  of  forty 
shillings  from  any  person  ;  liien,  if  he  shsfi  siibtract 
or  withdraw,  or  any  way  fail  in  the  true  pi^nnent  of 
them  by  tiie  space  of  tw^ity  days  kt  most,  after 
demand  tfaerecf,  the  peiMn  to  w^hom  ^ey  shall  be 
due  may  make  his  complainV  in  writing' to  tWoor  more 
justices  of  the  peace  wlthfii  die  county  of  phiei 
Where  «h6  same  ^hall'^ow  due;  tteitt^  t£  yAiom 
[  287  ]  «hall  be  the  piatroil  ot  the  eMii«h  or  chapd^iH^ce 
the  titiies  litise,  nor  anycway  lAttirestefl  ih  suchtithei^ 
ofibrings,  or  composition ',  and  it  Is  ( §  2;)  ftuther 
enacted,!  UtttttHe  jt^ticds,  ^n  Isucft  cotiii^t,  ^h^ 
summon,  by  n^onable  'warning  under  their  hands 
and  seats,  i^v^y  persoA  f^ainst  whoriiakysiidl  com^ 
plaint  iMR  hi  made ;  and  after  his  ap^eMtmce  or 
default,  tho^ummons  bdngLpridved  on  ^atlr before  the 
justiees^  ^yj  Of  any  two-or  itoomof  IfeemjMAafl^ 
ceed  to'bear  and  determine,'  and  shall;  u]^n  stiiBijietat 
.  proof,  in  writing,  under  their  hands 'i^d  sea)^ 
adfud^this  eas^  and  ^^^e^uch  ^reMonliM^'l&fOilFatfCte 
and  'compensation  for  §iich  tithes,  ^l%i|§,"  ^S 
compoialition,  ft9  thejr  shall  judge  ^  1)^'Veii!i6Dabller; 
andiatsb  imeh  costs  ^Md^cbar^es^  'not  '^^^it^Hi^^teil 
shilSfi^,  'nk  il^  the  Inemk  of^tK^tko^  flUElfl'^)^ 
just}  (5  ar.)  indif  any  j^reSn shffl lfefui^^d?^n^^^ 
leet^  %y  Uie^s^aceof  ten^s^afl«rnd(&d^|^ 
pay  the  irionej^  adjuY%^  the' itostiMeif  nMdSmii^ 


j'ii      I    :- 
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^rar/leiis  ^f  the  pansh,  or  one  of  thein»  8faaU«  by 
w^rr^nt  uaid^r  the  handa  and  sealf  of  the  juatices^ 
distrain  hi^  goods  and  chattels^  and  after,  detaining  - 
them  by  tt^e  space  of  three  days^  in  cw%  the  sum 
^udgedi.  with  reasonable  charges  of  the  distress, 
be  not  tendered)  or  paid  by  the  partyi  shall  make 
public  sale  of  the  g^ods  distrained^  and.  pay  to 
the  party  complaining  the  sum  so  adjudged,  re« 
taining  tp  themselves  such  reasonable  charges  ^ 
distress  ao^  the  justices  shall  think  fit^  a^d  ( S  ^) 
rendering  the  overplus,  if  any,  to  the  owner; 
and  the  (  §  6.)  justices  are  expressly  lempowered 
to  administer  oaths  to  the  witnesses :  But  no  sucb 
complaint  shall  b^  ^eard,  i^nd  dieti^rmine^  by  the 
justices,  Wvhiqh.  shall  not  b^  mad^  within^rtwo  years 
ne^t  af^rthe  time.  ii^^  Uieititbe^,^  pff^  and 
compQ^i^i^s  become .  dne  j^  /(  §  7.>  wd  an  appeal  is 

«Mi  on  t^e  ^ijdgmiint .  Jjjeing,  cfKi^;^n^  4he  JH^tiiie* 

judgment  Jiad  V  victt^.^ft^at.MlWfSbaV'^ejiiQioiKfid 
bywrit^<<^6T:?»rffrh,/ttplBw.the'.<iF^  tfi^W^  t^fif 
and  oflN»«P  ^all "be  in, fl»^ptipfti  r(,S-9,),fiidiey^ 
pewqn  pbtioiaipg  j»<3!gpfpl« .^r  aff^|»st,.wtM)mjudg* 
ment^haU.  be  obtained,  byvirtua  q^  that  act,*  ihaj) 
procure,  jut  t(^be  «irollsd  at  die  nexigmeral  qmrte^ 
sessjicm^  i^r,  "the  QouQty  or  pUce  |  and  tb^  clerk  tif  tlie 
F«Hce^«,fi^(|Bire(J,,  ugoi^  ^^der  th^reo^ jto.imrol  th« 
«fpi^,.thifrj^eejn9fc  to.c;^ee4  one  •hiVing.j  .^  ijbe 
j»4gnW*  .8ftinf^B«d, .a?4:satisfection. i;m4b  -bypayn, 

i9g<i%I?WR  a^Mg^d), ,^#  Ix*  » «W4  feu-  «g«m«. 
tbe,f ^fit(4;8,;vi(;4iv,;  ai^^tber  p^rsom^,  iroin^9:|f  otb^ 

remfidy,^^  {;«CJ^  .MjoialV  ;^^th0^  «^ri9^,-«r  -compfiH 
(  §  13.)  and  the  justices  may  give  costs,  not  exceed- 
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ii^  ten  shillings,  to  the  party  prooecnted,  if  they 
shall  find  the  complaint  to  be  false  and  yexatioiis,  to 
be  levied  in  the  manner  bef<H«  described;  (  %  14.)  and 
it  is  thereby  provided,  that  any  clerk,  or  other  persmi 
who  shall  begin  any  suit  for  recovery  of  small  tithes, 
or  ofierings,  not  exceeding  the  value  of  forty  shil- 
lings, in  the  Exchequer,  or  in  any  of  the  ecclesiastical 
Courts,  shall  have  no  benefit  by  that  act  for  the 
matter  for  which  he  shall  have  so  sued ;  (  §  ^0  and 
that  the  act  shall  not  extend  to  the  city  of  London, 
nor  to  any  other  city,  or  town  corporate,  where  such 
tithes  or  ofierings  are  settled  by  any  act  of  parliament 
in  that  case  particularly  made ;  and  where  any  per- 
son, against  whom  such  complaint  shall  be  made, 
r  289  1  ^^^  before  the  justices  insist  on  any  prescription, 
composition,  or  modus  decimandij  agreement,  or  title, 
by  which  he  ot^ht  to  be  freed  from  the  payment  of 
such  tithea^  or  other  dues  in  question,  and  deliver  the 
same  in  writing  to  the  justices  subscribed  by  him, 
and  shall  give  to  the  party  complaining  security,  to 
the  satiafiictioii  of  the  justiees,  to  pay  all  such  costs 
and  damages  as  upon  a  trial  at  law  shall  be  given 
against  him,  in  case  such  prescription,  composition, 
or  modus  dedmantU,  shidl  not  upon  such  trial  be 
allowed,  then  that  the  justices  shall  forbear  to  give 
judgment  in  the  matter,  and  the  complainant  may 
prosecute  his  complaint  in  any  other  Court,  where 
he  might  have  sued  brfore  the  making  of  that 
act  (  S  8.) 

By  the  stat  7  &  8  Wm.  third,  c  34,  secondly 
ubwe  mentioned,  it  is  enacted^  that  where  any 
Qfuker  shall  refuse  to  pay,  or  compound  for  hia 
great  or  spoall  tithes,  or  to  pay  church  raten^  the  two 
next  justices  of  the  peace  of  the  saase  comity,  other 
than  such  justice  as  is  the  patron  of  the  church,  or 
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interested  in  the  tithes,  may,  on  complaint  of  any 
parson,,  vicar,  farmer,  or  proprietor  of  tithes,  or 
churchwarden,  who  ought  to  have  or  collect  the 
same,  by  warrant  under  their  hands  and  seals, 
convene  suchi  Quaker,  and  examine,  by  oath,  or 
otherwise,  the  truth  of  the  complaint,  and  ascertain 
the  sum  due,  and  by  order  under  their  hands  and  seals 
direct  the  payment  thereof,  provided  the  sum  ordered 
do  not  exceed  ten  pounds ;  and  on  refusal  of  payment 
any  one  of  such  justices  may,  by  warrant  under  his 
hand  and  seal,  levy  the  money  by  distress  and 
sale,  rendering  the  surplus,  deducting  the  charges  of 
distraining  j  and  an  appeal  Is  thereby  given  to  the 
next  general  quarter-sessions  from  such  judgment, 
with  power  bf  giving  costs,  to  be  levied  by  distress 
and  sale  j  and  the  judgment  shall  not  be  removed, 
or  superseded  by  writ  of  certiorari^  or  other  writ, 
unless  the  title  shall  be  in  question }  provided  that  in 
case  of  such  appeal,  no  warrant  of  distress  shall  be 
granted  till  the  appeal  be  determmed.         *        - 

These  statutes  relate  only  to  tithes  arid  cliurch 
rates,  and  were  merely  temporary. '  But  by  statute 
1  Geo.  1.  Stat  2.  c,  6,  they  are  made  perpetual,  and 
extended  to  any  tithes  or  rates,  or  aiiy  customary 
or  other  rights,  dues,  or  payments,  belonging  to  any  r  ^qq  t 
church  or  chapel,  which  of  right,  by  law  and  cus- 
tom, ought  to  be  paid  for  the  stipend,  or  main- 
tenance of  any  minister,  or  curate  officiating  in  any 
church,  or  chapel ;  and  the  act  directs,  that  the 
proceedings  shall  not  be  removed  into  any  other 
Court,  unless  the  title  shall  be  in  question. 


>«^  >.•«>*  ••' ^  jt^><»  ^  *  I    -  *  ^1 


The  writ  oi  certiorari  having  issued  f 6  remove  an 
order  of  justices  made  against  a  Qualcer,  under  the 
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above-mentioned  statute,  1  Geo.  1.  stat  2,  granted  on 
a  positive,  but  general  affidavit,  that  the  defendant 
controverted  the  title  to  the  tithes  before  the 
justices,  and  that  the  title  to  them  was  really  in 
question,  the  writ  was  superseded — quia  improvidi 
ematuwit,  the  return  taken  off  the  file,  and  the 
order  remanded,  upon  its  appearing  that  this  allegation 
and  assertion  had  no  otlier  foundation  than  the  ge- 
neral scruples  of  the  defendant  to  pay  demands  of 
this  nature ;  the  Court  holding,  that  the  act  was 
made  in  favour  to,  and  for  the  ease  and  benefit  of 
Quakers,  and  to  save  them  from  troublesome  and 
expensive  prosecutions;  but  that  it  never  meant 
that  a  mere  scruple  of  theirs,  or  an  obstinate  with- 
holding of  the  tithes,  should  be  any  hindrance  to 
the  matter  being  determined  by  the  justices  of 
the  peace.  This  would  have  frustrated  the  very  inten- 
tion of  the  act,  which  meant  to  give  this  jurisdiction 
to  justices  in  that  very  case,  where  the  legal  right 
and  title  to  them  should  not  be  in  dispute  between 
the  parties,  (w) 

By  the  express  provision  of  the  above-mentioned 
Stat.  44  Geo.  3.  c.  Ixxxix.  Quakers  are  exempt  from 
being  collectors  under  that  act. 

rec?v?r''o?'       ^^^Jf  in  regard    to  the  remedies   for  the  re- 
tithes  in  Lou-  covery   of   tithes  in   London ;     they  are    not   re- 
^"'  stricted  to  such  as  arie  affi>rded  by  the  decree  and 

stat.  of  Henry  8. 

It  is  clearly  settled^  that  the  particular  jurisdiction 
created   by  the  decree  and  statute,  has  not  deprived 

(n)  The  King  t;.  Wakefield,  Gwill.  864.  Burr.  Rep.  485. 


'^»l»     »M- 
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Courts  of  equity  of  the  ancient  jurisdiction,  which 
they  exercised  on  this  subject ;  therefore  suits  for 
tithes  in  London  may  still  be  sustained  in  the  Courts  [  391  ] 
of  Chancery  and  the  Exchequer :  This  point  is  estab- 
lished by  a  long  train  of  authorities,  and  upon  a  very 
sound  principle ;  an  act  of  parliament  creating  a  spe- 
cial jurisdiction  never  ousts  the  jurisdiction  of  West'- 
minster-hall  without  a  special  provision  to  that  eflfect ; 
there  is  no  vestige  of  an  authority  to  the  contrary  ; 
and  moreover  the  Lord  Mayor  is  incapable  of  exer- 
cising a  jurisdiction  with  regard  to  fraudulent 
leases.  Before  the  statute  of  Henry  the  eighth^  tithes 
in  London  stx>od  upon  the  same  footing  as  other  mat- 
ters of  ecclesiastical  cognizance  $  but  antecedently  to 
that  statute,  Courts  of  equity  possessed  jurbdiction 
on  the  subject,  and  very  beneficially,  because  the 
spiritual  Court  in  many  instances  is  incapable  of  ap- 
plying an  effectual  remedy ;  if  accounts  are  neces- 
sary, recourse  must  be  had  to  equity ;  or  in  cases  of 
fraud,  if  the  prosecution  of  the  right  depend  on  mat<^ 
ters  of  discovery,  (o) 

It  farther  appears,  that  the  decree  and  statute  just 
referred  to  have  not  deprived  the  ecclesiastical  Court 
of  its  jurisdiction  with  respect  to  tithes  in  the  city  of 
London  ;  for,  though  in  the  case  of  Skidmore  and 
Eire  above  cited,  one  point  resolved  was,  that  a  par- 
son of  a  parish  in  London  could  not  sue  for  the  tithes 
in  the  ecclesiastical  Coiurt ;  for  that  the  act  and  de- 
cree, that  raised  and  gave  this  kind  of  tithes,  did  limit 


(o)  The  Warden  and  Minor  Canofis  of  Su Pauls  v.  Cricket,  Gwill. 
1425.  2  Yes.  jun.  563.  and  the  authorities  there  cited.  See  also 
BurgesB  V.  Symons,  Lit.  Rep.  102.  141.  Gwill.  433.  Langham  v. 
Baker,  Hard.  116.  Gwill.  511.    Umfreville  v.  Batchelor,  Gwill.  548. 

C  c  2 


«91  Law  of  Tithes.  Chap-  X. 

:  and  appoint  how  and  before  whom  the  Miner  should 
be  sued  for,  and  did  appoint  new  and  special  judges 
to  hear  and  determine  the  same  ;  and  in  that  case  it 
was  awarded,  that  the  prohibition  should  stand  (/?)  ; 
L  *94  ]  yet  Lord  Loughborough  C  in  the  course  of  his  argu- 
ment, in  the  case  of  the  Warden  and  Minor  Canons  of 
St  Paul's,  expressed  his  opinion,  that  the  case  of  Skid- 
more  and  Eire  was  an  unhandsome  struggle  for  juris- 
diction, and  that  the  prohibition  was  carried  farther 
than  in  just  reason  it  ought.  But  his  Lordship  at  the 
same  time  observed,  that  he  could  scarcely  figure  a 
casCiin  which  the  ecclesiastical  Court  would  be  able 
to  execute  its  own  jurisdiction,  for  it  must  run  into 
customary  payments,  (q) 

By  the  stat.  44>  Geo.  ?•  c.  Ixxxix.  above  referred 
to,  it  is  enacted,  that  the  powers  of  the  stat.  ^  &  23 
Car.  tf.  c.  15,  and  also  of  that  stat,  shall  be  vested  in 
the  Lord  Mayor  and  Court  of  Aldermen,  or  on  their 
refusal  or  neglect  to  execute  such  powers,  in  two  of 
the  Barons  of  the  Court  of  Exchequer;  and  it  is  also 
provided,  that  no  court  or  judge,  ecclesiastical  or  tem- 
poral, shall  hold  plea  of  any  monies  payable  under 
that  act,  other  fhan  the  persons  thereby  authorised  to 
have  cognizance  thereof;  nor  shall  it  be  lawful  for 
any  parson,  vicar,  curate,  or  incumbent,  to  convene 
or  sue  any  person  refusing  or  neglecting  to  pay  his 
assessment,  in  any  Court,  or  before  any  judge>  other 
than  what  are  authorised  and  appointed  by  that  act 
for  determining  the  same. 


(p)  Skidmore  t7.£ire,  2  Inst.  6(^0.    See  also  Anon.  xGwilL  285» 
and  Sheffield  r.  Pierce,  Gwill.  503.    Ivatt  v.  Warren,  GwilL  1054. 

(9)  The  Warden  and  Minor  Canons  of  St.  Paul's  9.  Cricket,  GwiU. 
1425.    2  Ve«.jun.  563. 


Chap.  X.    Remedies  for  the  Recwery  of  Tithes,  S^.  SQS 

The  8um8  of  money,  which  have  been  duly,  ac- 
cording to  .the  directions  of  the  act,  assessed  upon 
the  several  houses  and  other  buildings  within  the 
parishes  mentioBed  in  the  act»  become,  it  seems,  fixed 
and  real  charges  upon  the  houses  and  buildings  on 
which  they  are  so  assessed,  so  that  the  arrears,  which 
ought  to  have  been  paid  by  the  former  occupiers,  or 
which  became  due  when  the  houses  stood  empty, 
may  be  levied  by  distress  and  sale  of  the  goods  of 
the  present  occupiers,  (r) 

For  the  stipends  of  the  ministers  of  the  fifty  new 
churches,  provision  is  made  by  several  acts  of  parlia- 
ment, to  be  raised  from  the  duties  on  coals. 

There  are,  moreover,  several  particular  statutes 
relative  to  particular  churches  in  London,  and  other 
places. 

(r>  Seeec-fMrteCroudl,  GwiU.812.    3Atk.  639. 
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No.  I. 

A  CATALOGUE  of  MONASTERIES  of  the  yearly 
Value  of  Two  Hundred  Pounds,  or  upwards,  dissolved 
by  the  Statute  of  31  Hen.  Eighth,  and  by  such  Means 
capable  of  being  discharged  of  Tithes.  In  which  are 
the  following  Abbreviations:  A-  Abbey;  P.  Priory j 
C.  Aust.  Canons  of  St.  Austin ;  Bl.  M.  Black  Monks 
Wh.  C.  White  Canons ;  Ben.  Benedictines ;  Gilb.  Gil- 
bertines ;  Praem.  Prasmonstratenses ;  Carth.  -Carthu- 
sians; Mon.  Monks.  Clun.  Cluniacks;  Cist.  Cistertians; 
N.  Nuns ;  T.  in  the  Time  of ;  ab.  about  the  year. 
The  Catalogue  is  extracted  from  Tanner*s  Notitia 
Monastica. 


BEDFORDSHIRE. 

Monaateries.                    Order.            Founded.  Value. 

^toi""  i?,^n'}  B--        T.W.Co.,r.  1  .»  at 

Dunstaple  P.        .        -         C.  Aust.        T.H.I.  S^^  13     Sx 

Wardon  A.        -         -           Cist.                 1135  389  16     6| 

ChicksandP.        -        -         GUb.         ab.  1150  212     S     5| 
Newenham  P.        -        -       C.  Aust.         T.H.II.     293     5  11 

WobumA.         -         -           Cis.                   1145  391   18     7| 

BERKS. 

AUngdon  A.         -         -         Ben.             ab.  670  1876   10     9 
Bultesham,    or    Bysham-l  _,    .,,««••, 

Montague  A.      -      -     jCAust.      ISE.III.  285  11     0* 

Riding  A.                   -          Ben.              TJ-I.I.  1939  14     Si 

Cc  4 


296  APPENDIX.  - 

BUCKS. 
Monaateries.  Order.  Founded.  Value. 

MissendenA.         -  -     C  Aust.  1133        261  14     6i 

Noctele^   Nuttleyy   or  De'^ 

Parco  Crendou,  or  DelC.  Aust.      ,1162        437     6    8^ 

Parco  super  Thamam  A.  J 
Ashmdge,  ^  or     Ashnigj^.   ^^^^        ^j.  j         ^^^  ,g    ^ 

CAMBRIDGESHIRE. 

Ely  P.  -  -  Ben.  ab.  970       1084    6     9^ 

Tfaorney,  dim  Ancorig  A.      Ben.  972         411   IS  11 

Barnwell  P.        -  -      CAust.  1093        £56.11  10^ 


CHESHIRE. 

St-  Werburgh's  A.        -     .    Ben.                 1093 
Combermere          -        -        Cist                 1133 

Vale  Roya],  or  De  VaUe|cist.          ab.  1266 
Regalia  A*        -        -     J 

1003     5  11 
225     9     7 

518  19    & 

CORNWALL. 

Bodmin,  olim  Bosmanna  P.    C.  Aust.      ab.  926  270    Oil 

St.  German's  P.  -  C  Aust  T.Ethelstan  227  4  8 
Launceston,   olim  Lansta-"^ 

veton,   i.   e.  Fanum   S.  >C.  Aust     ab.  1126  354    0  Hi 

Stephani  P.    -        -       J 

CUMBERLAND. 

Carliol  P.           -            -         C.Au$t.       T.W.Rufas  418    3  4 

Holm  Cultram  A.         -          Cist.                 115O  477  19  3 

DERBYSHIRE. 

^  dLi?'?''  ^*«\^'}  CAust.          T.H.I.  258  H  5 

DEVONSHIRE. 

Tavystock,  or  Tavestock  A.    Ben.                   981  902     5  7^ 

PlymptonP.         -         -         C.  Aust           1121  912  12  %\ 

Hertland  A.          *        -         C.  Aust       T.H.II.  306     3  2^ 

Ford  A.        -         -r         -       Cist                  1141  373  10  6| 

Buckfastre,     or    BuckfastOp.            ,          ^^  Aee  n  o* 

Leigh  A.        .         -        /^^^-                 ^^^^  *^^  ^^  ^^ 


APPENDIX.  297 

DEVONSHIRE  continued. 

« 

Monaiteries.  Order.  Founded.  Value. 

£     s.     d. 

*rorA.        -        -         -    ^    Prtem.  1196         396     0  11 

DunkeswellA.  -  Cist.  1201         294  18     6 

NeweDham,  or  Neuham  A.     Cist.  1246        227     7    8 

DORSETSHIRE. 

Shireburn  A.        -        -        Ben.  '   ab.  870  682  14  7| 

Shaftesbarjyo/mSirqii^ontaA.Ben.  N.  ab.  88&  1166     8  9 

Middletonor  Milton  A.          Ben.  .     ab.  933  578  13  11^ 

Cera,  or  Cemell  A.        -       Ben.  T.  Edgar  515  17  lOj- 
Tarent^  or  Tarent  Kaines^"! 
Kaineston,  or  Kingston,  ! 


olim  Locus  Beneaictus  I  p.      ^ 
Reffinse  super    Tarent,  f^^^'  ^• 
or  Locus  Reginae  super  I 
Tarent,  A.    -       -        J 


1230         214     7     9 


desbirig  A. 

j^Ben.           ab.  1016 

• 

DURHAM, 

390  19 

2t 

Durham  P. 

Ben.           ab.  842 

1566  10 

9 

« 

ESSEX. 

'f&^jr^}'^-  ^-    «" 

862  12 

5^ 

Waltham  A. 

CAust;           1062 

900     4 

3 

Colchester  A* 

Ben.                 1096 

523  16 

ot 

Chich  A. 

-      C.  Aust    ab.  1118 

677     1 

2 

Stratford  A. 

Cist                 1134 

511   16 

H 

Walden  A. 

Ben.                 1136 

1946     5 

9 

Coggeshale,  or  Coxhall  A.     Cist.                1142  25 1  2  0 

GLOUCESTERSHIRE. 

Gloucester  St.  Peter's  A.        Ben.             ab.  680  1^46  5  9 

Theokesbury,orTewkes.|g^                   715  1698  1  3 

Wiuchelcombe  A.    -        -     Ben.                   798  759  11  9i 

Cirencester  A.            -            C.Aust.            1117  1051  7  1 
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GLOUCESTERSHIRE  continued. 

Monasteries.  Order.        Founded.  Value. 

Lantony  near  Gloucester,!  ^    .  •.      a. 

orLantonia  Secunda       /C  Aust.  1136        6«  19  llf 

Hayles,  or  Tray  A.         -       Cist.  1246        357  -  7     8^ 

HAMPSHIRE. 

Winchester  St.  Swithin's  P.  Ben.  ab.  64?6  1617     7  2\ 

Hyde,  or  Newminster  A.        Ben.  901  865  18  Oi 

Romeaqr  A            -        -      Ben.  N.  967  493  10  lOj 

WherwellA.        -        -        Ben.  N.  986  389    7  7 

Twinham  or  Christchurch  P.  C.  Ao«t  ab.  1 150  812    7  Oj 

Sonthwyke^  or  Potchetter  P.  C.  Aust  1183  257    4  4* 

BeaulieuA.          -        -        Cist.  1204  826  18  2* 

TychfieldA.            -             Praem.  1281  249  16  3 

HEREFORDSHIRE. 

Wigmore  A.        -        -        C.  Aust-         T.H.I.       267    2  lOJ 
Leominster,    or  Lemster,^ 

olim  Leonis  Monasteri-  I  _ 

um,  Leof,  or  Llanliensis,  f  ^"-  •>«*•  1 1^5         212  12    0 

Cell  -  -       J 

HERTFORDSHIRE. 
St  Alban's  A.        -        -      Ben.  79s      2102     7     ij. 

HUNTINGDONSHIRE. 

St.  Neofs^  olim  Eynulfes-l  „  rr.  ^t  »         ^ 

bury,orHenulvesberiP./^°-  ^.H.L        241  \\    4* 

Ramsey  A.  -        -       Ben.  969        1715  12    8 

KENT. 

Canterbuiy,  Christchurch  P.  Ben.  ab.  600  2849  8  5i 
Canterbury,    St.    Auinis-')  „ 

tine's  a:  .  ^  jBen.  ab.  605  1413  8  Ill- 
Leeds  P.  -  -  C.  Aust.  1119  362  7  7 
Boxley  A.  -  -  Cist.  1  ]  46  204  4  11 
Feversham  A.  -  -  Ben.  1147  286  12  6^ 
Dertford  P.  -  -  Aust.  N.  ab.  1355  380  9  0 
Rochester  P.  -  -  Ben.  ab.  600  486  11  5 
Mailing  A.            -        -        Ben.  N.  T.W.  Rufus  218  4  2* 
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LANCASHIRE. 

Monasteries.    -  Order.  Founded.  Value. 

£     s,     d. 
FurnesA.       -        -        -     Cist.  1124         805  16     5 

WhaUey  A.    -        -        -    Cist.  1172        S21 .  9     Ij 

LEICESTERSHIRE- 

Ldcester  St.  Mary  A.       -     C.  Aiwt  1U8         951   14     S\ 

Landa,  LauDde,  or LodinO  j.^^        ^Hj        59^    3    3| 

ton  P.         -        -  J 

CiOTton,  or  De  VaUe  in  T  p^  j  jg^        ^^^    ^  j^ 

Croston  A.         -  J 

LINCOLNSHIRE. 

fiardney^  olisn  BeardanamA*  Ben.        T.Ethelred      956    6     1 
Crowland  A.  -        -     Ben.  716       108S  15  lOf 

Spalding  A.    -        -        -     Ben.  1052        767    7  II 

SempringbamP.     ^        -     Gilb.  ab.  1139        817    4     1 

KirksledA.    -        -        -     Cist.  1189        286     2     ^ 

Thometon  upon  the  Hum-^ 

ber,  or  lliomton  Cur-  IC.  Aost.  1139        594  17    &\ 

teiS}  olim  Torington  A.  J 
RevesbyA.     -        -        -     Cist.  1142        287    2     4J 

Lincolq  St.  Catherine  P.       GUb.  1 148        202     5     ^ 

BarUngs  or  Oxeney  A.     -     Prsem.  1154        25^    5 

The  Priory  in  the  Wood,"|     ' 

or  the  house  of  the  Vi-  I 

sitation  of  the  Blessed  >Cartb.    ab.  19  R.  II.       237  15    2^ 

Virgin,  near  Eppworth,  | 

in  the  isle  of  Axholm      J 

LONDON  and  MIDDLESEX. 

St.  John  of  Jerusalem,  orl ^^^      233^  ^g  jj 

St.  Jones        -        "       i 
St.  Bartholoinew's  p.        -     C.  Aust.  1128        693     0  10^ 

^*^''f"^n'''  ?^  ^"^^  \  Ben.  N.      ab.  1 100        262  19    0 
de  Fonte  Clencorum  P.  3 

Haliwell  P.     -        -  -  Ben.N.  before  1127  800  19  5 

St.  Helen's  P.  -  -  Ben.  N.       ab.  1210  320  15  8i 

Chartreuse  House  P.  -  ab.  1360  642     0  4^ 

TheMinories  -  -  1298  818     8  5 
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LONDON  and  MIDDLESEX  contbaed. 

Monasteries.                Order.           Founded.  Vahie. 

Westmiaster,  olim  Thor-l  „                         '  •    ^     t.    i. 

neieA.        -        -          /*«»•             •b.610  3470    0    2| 

SyonA.          -        -        -    Brig.  N.          1414  1731     8    H 

NORFOLK. 

St  Bennet'ft  of  Holme  A.      Ba*           ab.  1800  583  1?     Of 

Walsingham  P.       -        -    CsAuBt  T.WeConq.  391  11     7i 

ThetfordP.    -        *        -     Qun.          ab.  1104>  312     4     4 

Castleacre  or  Eastacre  P.      Clan.         ab.  1085  306  11     H 

Norwich  P.     -        -        -    Ben.                 1100  874  14     6f 

Westacre,  olim  Acra  P.        C.Aust.  T.W.Rufiis  260  13    n\ 

Wyniondhani>  or  Wind-|„          .   -.      ,,^.  ^n   */>    ^i' 

gjim  ^         .        .          fBen,      before  110?  211  16    6t 

West  Dereham  A.        -        Praem.  .           1188  228     o'  0^ 

NORTHAMPTONSHIRE. 

Northampton  St.  Andrew's    Clun.                1076  S63    7     It 

Sidby,  or  Welleford' A.        Prann.              1165  285    8    &.• 

NORTHUMBERLAND. 

Unmouth,    olim    Dwie-  *^ 
muth,    or  Dounemade    >Ben.         T.St  Oswald     397  10    S\ 
Cell.         -        -  J. 

NOTTINGHAMSHIRE. 

Wirkesop,  or  Radford  P.      C.Aust         T.H.I.  239  15    5 

Lenton  P.       -        -        -    Clun.            T.H.I.  387  10  10* 

ThurgartonP.         -        -     C.Aust.      (^.1130  359^    9    44 

Welbeck  A.             -        -     Pr»m.               1152  249     6     3 

OXFORDSHIRE. 

Egnesham^  or  Eynsbam  A.  Ben.      before  1005  .441   12     2f 

Tame  A.         -        -         -     Cist           ab.  1 137  ^b%  H .  7;  . 

GodestowA.  ...     Ben.  N.            1138  258  10. 6^. 
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OXFORD&HIB£  cootioued. 

Monasteries.                     Order.           Founded.  Value. 

dl£    t.      d. 

Oseney  A.      -        ■        -    CAust.            1 1S9  654  10    ^ 

Dorchester,  olim  Dorcia  A.   CAust.            1140  217    5    9-^ 

SHROPSHIEE. 

Wenlock,  olim  Wimnicas  A.  Clun*      14  W.Conq.  401     7     0^ 

Shrewsbury  A.         -        -     Ben,                  1083  532     4  10 

Haghmon  A.           -        -    CAust.    '        11 10  859  13    7^ 

Lilleshall,  near  Duninton  A.  CAust.      ab.  1145  929     3     1^ 

Halef,  or  Halesoweyne  A.      Praem.          T.John  280  13     2-^ 


.    SOMERSETSHIRE. 

Glastonbury,    olim   Aval-l  ^ 
Ionia  A.         .       ,.        /Ben.  —      3311     7     H 

Bath  A.          -        -        -     Ben,  ab,  775  617  2  3 
Athelney,    olim    Ethelin- 1  ^ 

graiaA.        -        -      ,  J  B®"*  "^'^^^  ^^  ^  ^i 

Michelney,  or  Muehenay  AiBen.  939  447  4  11 
Bruton,    Brewetone.     or  ")  ^  ^ 

BriwedonA.          .          I  CAust-  ab.  1005  439  6  8 

MontacuteP.           -  -  Clun.  {TnajL*}*^^  ^*     ^* 

Taunton  P.    -         .  '-  CAust.  T.H.I,         286     8  10 

Keynsham  A,           -  -  CAust.  ab.  1170         419  10     4f 

Minchin  Buckland  P.  -  AustN.  T.H.II.        223     7     4^ 

WithamP.     -         -  ,  -  Carth.  T.H.II.        215  15     0 

BRISTOL. 
Great  St.  Augustine's  P.       CAust.  1148        670  1$  11| 

-  '         f 

STAFFORDSHIRE. 

Burton  A.      -        -        -     Ben.  1004        267  14    S 

Dieulacres  A.  -        -     Cist.  1214        227     5     0 

SUFFOLK. 

Bury   St.  Edmund^  olim^ 

Bederiesworthe,  or  Ead-  I  Ben.  1020       1656     7     S 

mundestow  A.  -      J 

SibtonAv      -.     -        -    Cist.  1149         250  15    7^ 

Butl^  P,  :     -   ;     -        -     CAust.  1171         318  17    H 
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SURREY. 

Monasteries.                Older.  Fouoded.  Value. 

or  Ceorteaei  A.        -      J^*^'  ^^  659  16  8* 

BermondseyA.        -        -     Cliin.  1082  474'  14  H 

St.  Mary  Overy  P.  -         -     C.Aust.  1106  624     6  6 

MertonP.      .        .        -    CAust  1117  957  19  5i 

Aldebury  P.            -        -     C.Aiut.  T.R.L  258  11  ll| 

Shene  P.         -        •        -    Carthus.  1414  777  12  o| 

SUSSEX. 

Battdl,  or  De  Bello  A.    -     Ben.  1067  880  14  7f 

Lewes  P.        -        -        -     Clan.  1078  920    4  0^ 

Hoberfs  Bridire,  or  De-7^.  ,,^^  „^^  ,^  ^ 

WARWICKSHIRE. 

Coventry  P.         -        -        Ben.  ab.  1043  598     4>  0 

Mereval.  or  De  MiravaUe.  j  ^jj^  ab.  1148  254     1  8 


near  Atherston  A. 

Combe,  olim  Smite>  neaf\-^.^                  ,,^^  ^,,  .^  , 

BriiilowA.          .        /C"^-                 ^^^^  ^^^  *^  ^ 

Nun  Eaton  P.         -        -     Fonterv.N.  T.H.IL  258  14  2^ 

WILTSHIRE. 


ab.980         495  15     2 


Ambrosebory,   or    Ames-^ 

bury,    olim    Ambrosia,  I  ti^    i^ 

sive  Ambrii  Coenobium  f*^^^*^' 

A.        -        -        -       J 
Malmesbury,  olim    Caer  "1 

Bladon,  Inglebonii  Mai*  | 

mesburffh,    Meldnnum, 

or  Melaunesburgh  A.     J 

Wilton,  olim  Ellandune  A.     Ben.N.         T.Egbert  601  1  If 

KingswoodA.          -         -     CSst                   1139  244  11  2 

Bradenstoke  P.        -        -     C.Aust.             1142  212  19  3 

Edindon,  or  Hedington  P.     Bonhommes      1358  442  9  7f 

12 
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WORCESTERSHIRE. 

Monaiteries.  Order.  Founded.  Value. 

Worcester  Pw            -        -  Beo.  T.  Edgar  1229  IS  8f 

Pershore^  oltm  Perscora  A.  Ben.                    984  643    4     5 

Eovesbam^  or  Evesham  A.    Ben.                    701  1188  12     9 

Malvern  Major  P.            -    Ben.  ab.  1083  808     1     4|- 

Bordesly  A.            -         -    Ciat.                  1138  888     9  1<H^ 

YORKSHIRE. 

Whitby,   olim       Streane-^ 

schacbj     Sinus     Phari,  VBen.  T.W.Conq.     487     2    9 

Presteby  A.        -        -  J 

Selby,  olim  SiJeb^  A.         Ben.  T.W.Coim).    7%  12  lOj. 

Warton,  olim  Vetadun  P.     Gilb.  ab.  1150       860  18  lOj. 

York  St  Mary  A.            -     Ben.  1088      1650     7    Of 

Pontfrac^  olim  Kyrkeby ,1  ^lun.        T.W.Rufiis     827  14    8^ 
or  Brokenbrigge  P.         J  * 

N(»tdl,^Nostlai,orNestd|ciu„.         T.W.Rufiis    492  18    2 

Bolton  in  Craven  P.  C.  Aust.  1120  212     8     4 

KirkhamP.  *         -      C  Aust.  1121  269     5     9 

Burlington,    or  Bridling- ^ 

ton,  olim  Br^Uint^n,  or  \C.  Auat.  T.H.I.  547  16  11:^^ 

Berlintona  P.  J 

Gisebum  or  Gysburah  P.      C.  AusU  1 129  628     3    4 

^'£vaufi  A.  ^    -         ^'ICist.  1131         278  10     2 

Byland,    olim  De   Bella- S 
landa,   Begelanda,    sive  V  Cist  1 143        288    9    4 

Bechland  A.        -        -  J 

^*B^"^P.°'  ^   N°7}c.Aust. 
Rocb,  or  De  Rupe  A.  Cist. 

KirkstallA.  -  *     Cist. 

Melsa,  or  Meanx  A.  Cist. 

Joreval,  Jervwx,  or  Ger-l^j.  . 

vis  A.  -  -  J 

Monk  Breton,  or  Lunda  P«     Clun. 
Monntgrace  P.        -        -     Carthns. 


s 


1145         867  13     8 


1147 

S34 

2 

5 

1147 

SS9 

2 

11 

1150 

S99 

6 

44- 

1156 

2S4 

18 

5 

T.H.II. 

238 

3 

6 

1396 

S2S 

2 

10^ 
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d. 

200 

0 

0 

200 

0 

0 

300 

0 

0 

No.  11. 

Tithes  of  the  Pariihes  burnt  by  the  Fire,  as  fixed  by  Stat.      As  increased  br 

wae89Car.ILc«15.      .  tlM  Sittt.  44GeaIII. 

c.  Ixxzix. 


1.  Of  the  parish  of  AlhaUows  Lombard-sireet,  one 

hundred  and  ten  pounds,  ex  /. 

2.  Of   St.  BarthoUmiem  Exchange^   one    hundred 

pounds,  cL  -  -  -  - 

3.  Of  St.  Bridget^  alias  Brides,  one  hundred  and 

twenty  pounds,  cxx  /.  -  - 

4.  Of  St.  Bennet  Finckf  one  hundred  pounds,  c  L     200    O    0 

5.  Of  St.  Michael    Crooked   lane,    one  hundred 

pounds^  c/.  -  ...  sqo    0    0 

6.  Of  St.  Christopher,    one  hundred  and    twenty 

pounds,  cxx/.  - 

7.  Of  St.  Dionis  Backchurch,  one    hundred  and 

.  twenty  pounds^  oxx  L  •  - 

8.  Of  St.   Dunstan   in    the    east,    two    hundred 

pounds,  cc  /•  -  -  '  - 

9.  Of  St  James  i  Garlici    Hithe,    one    hundred 

pounds,' c/. 
10.  Of  St.  Michael    ComhiUy    one    hundred  jand 

for^  pounds,  cxI  Z. 
11..  Of  St.  Michad  Bassishaw,  one  hundred  thirty 

and .  two   pounds  eleven  shillings,  cxxxfi  I. 

xi*.  '     -  -  -  -  220  18     4 

12.  Of  St  Margaret  Loihbwy,  one  hundred  pounds, 

61.  -  -  -  - 

IS.  Of  St.  Mary  Aldermanbwry,   one  hundred  and 

fifty  pounds,  cl/.  '  -  '    - 

14.  Of  St  Martin    Lmdgate^    one    hundred    and 

sixty  pounds,  dx  /.  -  ... 

15.  Of  St  Peter  Comhill,    one'  hundred  and   ten 

pounds,  ex  /. '  -  '  -  - 

16.  Of  St.-  Stephen^    Coleman-street,    one    hundred 

and  ten  pounds,  ex  /• 

17.  Of  St  Sepulchrey   two  hundred  pounds,     ccl.     533    e.  8 

18.  Of  AUudUms     Bread-street,     and     St    John 

Evangelisif  one  hundred  and  forty  pounds* 
cxU.  ^  •  .    .         -    - 

19.  Of  AlhalUnos    the   Great,    and    JlkaUtms   the 

Less,  two  hundred  pounds,  cc  /• 

20.  Of   St  Alhan     WoodrSfreet,     and     St.    Olaves 


200 

0 

0 

333 

6 

8 

200 

0 

0 

233 

6 

8 

250 

0 

0 

266 

I 

13 

4 

200 

0 

0 

200 

0 

9 

333 

e. 

8 

233 

« 

8 

333 

6 

8 

I     ^Silverr-street,     one     hundred     and     seventy 
pounds,  clxx  /.  -  -  - 


283     6     8 


£ 

5. 

d. 

233 

6 

8 

286 

13 

4 

233 

6 

8 

200 

0 

0 

233 

6 

8 

200 

0 

0 

333 

6 

8 
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TithM  of  the  Parishes  burnt  by  the  Fire,  as  fixed  by  Stat.      As  increased  by 

22  &  23  Car.  II.  c.  15.  the  Stat.  44  Geo.  III. 

c.  Ixxxix. 


21.  Of  Sc  Ame  and  jignesy  and  Join  Zachary^  one 

hundred  and  forty  pounds,  cxl  L 

22.  Of  St.  Augustine^  and  St.  Faith^  one  hundred 

and  seventy  two  pounds,  clxxii  /. 

23.  Of  St  Andrew  Wardrobe^  and  St.  Anne  Black- 

Jiyersy  one  hundred  and  forty  pounds,  cxl  /• 

24.  Of  St.  AntkoUn,   and    St  John   Baptist^    one 

hundred  and  twenty  pounds,  cxxl-/. 

25.  Of  St  Bennet    Gracechurch^  and    St  Leonard 

Eastcheapy  one  hundred  and  forty  pounds, 
cxl/. 

26.  Of  St.  Bennet  Paul's  Wharf,  and  St.  Peter^s 

PauTs  Wharf,  one  hundr^  pounds,  c/. 
27*  Of  Christ  Church,  and  St.  Leonard  Foster-lane, 
two  hundred  pounds,  cc  /• 

28.  Of  St  Edmond   the  King,    Bhd    St.  Nicholas 

Aconsy    one    hundred    and    eighty  'pounds, 

dxxx/.  ...  -  300     0     0 

29.  Of  St.  (George  Botolph4ane,    and  St  Botolph 

Billingsgate,  one  hundred  and  eighty  pounds, 

clxxx/.  ...  300     0     0 

30.  Of    St.  Lawrence    Jury,     and    St    Magdalen 

Milk'-street,  one  hundred  and  twenty  pounds,     . 
cxx/.  .  -  -  . 

31.  Of  St  Margaret  Lothbury^  and  St.  Christopher, 

32.  Of  St  Magnus,  and   St  Margaret  New.  Fish- 

street,,  one    hundred    and    seventy  pounds, 
clxx/.  -  -  - 

33.  Of  St  Michael  Boyal,  and  St  Martin  Vintry, 

one  hundred  and  forty  pounds,  cxl  /. 

34.  Of  St  Matthew  Friday-street,   and    St.  Peta^ 

Cheap,  one  hundred  and  fifty  pounds,  cl  /• 

35.  Of   St.   Margaret    Patons,    and    St    Gabriel 

Feftchurch,  one  hundred  and  twenty  pounds, 
cxxt  -  -  .  - 

36.  Of  St.  Mary  at  Hill,  and  St  Andrew  Hubbard, 

two  hundred  pounds,  cc  Z.         -  - 

37.  Of  St  Mary    Woolnoth,  and  St.  Maiy  Wool- 

church,  one  hundred  and  sixty  pounds,  clx  t. 

38.  Of  St.  Clement    Eastcheap,    and    St.  Martin 

Orgars,  one  hundred  and  forty  pounds,  cxl  L 
S9.  Of    ^  Mary    Abchurch,    and     St.   Lawrence 
Pountney,  one  hundred  and  twenty  pounds, 
cxxl/.  .  -  -  too    Q    • 
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200 

0 

0 

366 

13 

4 
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233 

6 

8 

250 

0 

0 

200 

0 

0 

333 

6 
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266 

13 

r 

4 

233 

6 

8 
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Tithes  of  the  Plurishes  burnt  hy  die  Fire,  as  fixed  by  Slat       Aj  incfeaMd  by 

22  &  25  Car.  n.  c  15.  the  Stat  44  Geo.  III. 

c.  Ixxxix. 


40.  Of  St.  Marv  jUdermatyy  and  St.  7%amas  Apos^ 

iUf  one  hundred  and  fifty  pounds,  cl  /*  250    0    0 

41.  Of  St  Ma$y  le  Bam^  St  Pancras  Soper-lane,  and 

jUiallawsj  Honetf-lanej  two  luindrod  pounds, 

cc  /.  -  -  -  *-  333     6     8 

42.  Of  St  Mildred  Padtty,  and    St.  Maty  Cole 

Church,  one  hundred  and  seventy  pounds, 

dxx  ^  -  -  .  ^3    6     8 

43.  Of  St.  Michael  Wood-street^  and  St.  Mary  Stain^ 

ing,  one  hundred  pounds,  cL  -  200    0    O 

44.  Of  St  Mildred  Bread^treety  and  St.  Margaret^ 

Moses,  one'hundred  and  thirty  pounds,  cxxx  l.    816  13     4 

45.  Of  St  Michael  Qfieenhythj    md   JVinity,  one 

hundred  and  six^  pounds,  dx  ^  «  ^66  13    4 

46.  Of  St  Magdalen  Old  Fish^reet,  and  and  St. 

Gregory,  one  hundred  and  twenty  pounds, 

cxx  /.  -  ...  200    0    O 

47.  Of  St  Maty  Somerset,  and  St.  Maty  Mounthaw, 

one  hundred  and  ten  pounds,  cxL        -  200    O    O 

48.  Of  St.  Nichdas  Cole  Abbey,  and  St  Nicholas 

Olaves,    one  hundred    and   thirty    pounds, 

cxxxA  ...  215  13     4 

49.  Of  St.  OUcoe  Jewy,  and  St  Martin  Ironmmger' 

lane,  one  hundred  and  twenty  pounds,  cxx  /•     200    0     O 

50.  Of  St.  Stephen  WaJbrock,  and  St  Bennett  Sheer- 

hogg,  one  hundred  pounds,  cl.  ~  200    0    O 

51.  Of  St.  Swithin,   and   St.   Mary  Bothaw,   one 

hundred  and  forty  pounds,  cxlL  -  233     6     S 

52.  or  St  Fedasty  alias   Fosters,    and  St.  Michael 

Qjueen,  one  hundred  and  sixty  pounds,  dx  /•    266  13     4 


I 

j6     5.     d. 
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INDEX. 


A. 

ABBEY  LANDS,   vide  Exemp- 

tion. 
Abbeys*  list  of,  vide  Appeiidix. 
AccepUnce*  vide  Leases. 
Acorns,  106. 

Actions,  vide  Recovery  of  Tithes. 
Aftermath,  when  titheable,  63. 
After  pasture^  not  titheable,  63. 

except  where  fraud,  64. 
Agistment,  a  predial  tithe,  42. 
due  of  common  rights  85. 
payable  by  the  occupier,  not 
by  the  owner  of  the  cattle, 
ib. 
secM  where   the  cattle  are 
depastured  on  commonable 
land,  ib. 
occupier,  after  com  is  cleared, 
sowing  the  land  with  tur- 
nips, liable  to  pay  agist- 
ment tithea>  86. 
beasts  agisted  must  be  barren, 

ib. 
where  partly  barren  and  part- 
ly profitable,  ib. 
what  are  deemed  profitable 

cattle,  ib. 
as  to  sheep,  87. 
$ithe  of  wool  may  be  in  one 
parish,  and  agistment  in 
another,  88. 
where    cattle    depasture    in 
extn^aroclual  places,  tithe 
shall  be  paid  in  tlie  parish 
where  the  owner  dwells, 
89. 
cattle  used   for  the  plough 

exempted,  92. 
except  where  depastured  in 
one  parishf  and   used  in 
husbandry  in  anolher,  ib. 


Ddf 


Agistment— conftntf^i. 

cattle  used  for  the  plough 

become  titheable  from  the 

moment  they  cease  to  be 

so  employed,  94. 

horses  kept  for  agricultural 

purposes  exempt,  95. 
so  milch  cows    and   young 
reared  for  the  plough  or 
pail,  and  cattle  for  the  use 
of  the  family,  ib. 
so  deer  and  coneys,  ib. 
saddle-horses,  96. 
(|u.  as  to  coach-horses,  tb* 
in  what  manner  satisfiiction 
is  to  be  rendered  for  agist-^ 
ment  tithe,  97. 
Agreement,  vide  Composition. 
Alders,  105. 
Altarage,  55. 

Answer,  vide  Recovery  of  Tithesl 
Appeal,  40. 
Apples^  5K  65.  120. 
Appropriatiou,  38. 
Appropriations  diflBsrent  fiom  im« 
propriations  as  to  sequestratioa, 
lb. 

Articles,  thirty-nine,  268. 
Articuli  Cleriy  47. 
Asli,  vide  Wood. 
Aspen,  vide  Wood. 
Assart,  nature  o^  13. 
Assets,  tithes  are,  20. 
Assize,  19.  30. 

will  He  for  tithes,  19. 
Augmentation,  vide  Vicange. 

B. 

Balks,  156. 

Baptism,  58. 

Bark  of  Tree»,  vide  W^, 

Baron  and  fem^  260. 


SOB 


INDEX. 


Btrley,  76. 

Barren  ground,  vide  Exemptioii. 

Bavtns,  i06. 

BeanSy  vide  Peas. 

Beechy  vide  Wood. 

Bees,  125. 

Bilietts,  106. 

Bill  in  equity,  vide  Recovery  of 

Tithes. 
Birclb  vide  Wood. 
Birds,  155. 
Bishop,  vide  Leases. 
Boughs,  103. 
Bricks,  112.  151. 
Broom,  titheable,  83. 

when  exempt,  ib.  84« 
Bucks,  153. 
Buildings,  112. 
Bulb,  papal,  271. 
Butts,  156. 

c. 

Calves,  when  titheable,  143. 

customs,  as  to,  144. 

vide  Lambs. 
Carp,  titheable  by  custom,  50. 
Chalk,  151. 
Chancel,  37. 

vide  Impropriator. 
Chancery,  viae  Recovery  of  Tithes. 
Chapelry,  68. 
Charcoal,  112.  114. 
Charlemagne,  his  laws  as  to  the 

payment  of  tithes,  2. 
Cheese,  42.  128. 
Cherries,  65,  120. 
Cherry  trees,  105. 
Chickens,  146. 
Cinqu^foil,  82. 
Cistercians,  173. 
Clover  seed,  how  titheable,  82. 
Clover,  titheable,  82. 

when  exempt,  83. 

must  be  set  out,  ib. 
Coach-horses,  96. 
Coals,  151. 

Coleseed,  a  small  tithe,  60. 
Colts,  141.  144,  145. 
Common,  89. 
— — .— «-^  in  gross,  ib. 
Composition  r(»l,   definition   of, 
219. 


ComposiUo»*-cofifiiiMSKl. 

effect  of  sut.  13  ^is.,  220. 

distinction  between  a  modus 
and  a  comporition  real* 
221. 

agreement  between  parson, 
patron,  and  ordinary  not 
binding,  though  confirmed 
by  a  decree  in  equitjr,  222. 

other  sorts  of  compositions, 
224. 

composition  need  not  be  in 
writing,  225. 

is  determined  by  death  t>f  in* 
cumbent,  ib. 

acceptance  of  by  successor 
amounts  to  confirmationv 
226. 

what  noUce  neottsary  for 
determination  of>  227- 

whether  defendant  may  object 
to  the  notice  although  he 
•Bisists  upon  the  composi- 
tion as^a  modus,  228.  ^ 
Confirmation,  vide   Compoation, 


Conies,  95. 

Consultation,  !255 . 

Copper-mill,  47. 

Copse-wood,  99. 

Copyholder,  21. 

Com  and  grain,  a  predial  tithe, 

66.  . 
common  law  mode  of  tithing 

wheat,  72. 
custom  to  measure  out  the 
tenth    part    of  the  com 
growing,  void,  ib. 
vwt  Setting  out. 
customs  as  to,  ib.  73. 
where  farmer  gives  additiona 
labour,  73. 
Corporadon,  vide  Leases. 
Costs,  283. 

Cows,  96.  • 

Crop,  where  a  crop  is  sold  before 
severance,  the  vendor  is  liable 
*    for  tithes,  65. 

sectM,  if  q/lter,  ib. 
Curacy,  perpetual,  58. 
Curate,  58,  59. 
Curtesy  of  tithes,  20. 
Custom,  67.  157.  141,  142.  148 
184. 246. 


INPEX. 
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Custom,  defioitioD  of»  148. 

diffierence    ]t>etween   custom 

and  prescruption,.  ib. 
where  tithe  ckuned  of  things 
titheable  by  custom,  bur^ 
then  of  proof  thrown  on 
claimant,  ib. 
evidence  of,  ib. 
where  witness  interested, 

149. 
reputationr  150. 
custom  of  neighbourhood 
not  endenoe»  ib». 
things  titheable  by  custom^ib. 
houses,  lb. 
things  of  the  substance  of 

the  earth,  1«5L 
animals /er<e  natural, 
deer,  153. 
rabbits,  ib. 
Cyder,  125. 

D. 

Damage  feasant,  tithes,  71 » 
Day  ]i3>ourer,  43. 
Dean  and  chapter,  1 69. 
Debt,  vide  Sequestration. 

action  of,  for  rent  reserved 

on  tithes  leased,  30. 
qu.  whether  lay  impropriators 
can   maintain  the  action, 
31. 
Declaraiion,  vide  Recovery  of 

Tithes. 
Decoy  ducks,  146. 
Decree,  vide  Recovery  of  Tithes. 
Deed,  vide  Evidence. 
Deer,  95. 

when  titheable,  153. 
when  land  becomes  dis« 
parked,  ib. 
Depositions,  vide  Evidence. 
Deprivation,  who  entitled  to  tithes 

when  vacation  caused  by,  16, 
Devise,  33. 

Dilapidations,  vide  Sequestration. 
Discharge,  164.  183. 
Distraining  of  tithes,  damage  fea- 
sant, 71. 
Doe,  153. 
Dogs,  155. 
PoUrds.  102. 

I>  d 


Doves,  49. 
Dower  of  tithe?,  20; 
Draining,  159.  161. 
Ducks,  148. 

E. 

Easter  offerings,  4B. 

Eastern  empire,  no  law  of^ithes 

for,  2. 
Eggs,  a  mixed  tithe,  1 46. 

customs  as  to,  1 47. 
Ejectment  for  tithes,  19. 
Elm,  lOK  105. 

Endowment,  nature  and  origin  of, 
51,  52. 
when  presumed;  52« 
common  modes   of  endow- 
ment, 52,  53. 
prescription  may  stand  in  the 

place  of,  or  add  to,  54. 
construction  of,  55. 
where  produced,  prima  facia 
title  in  the  Vicar  to-  the 
'    extent  of  it,  ib. 
but  not  conclusive,,  ib.  56. 
England,  establishment  of  tithes 

in,  6. 
Equity,  vide  Recovery  of  Tithes* 
Evidence  in  assumpsit,  266. 

where  plaintiff  is  lay  impro- 
priator, 268. 
to  prove  defendant's  occupa- 

Uon,  269. 
what  necessary  where  modus, 

270. 
to  prove  exemption  as  belong- 
ing  to  a  greater  monastery, 
ib. 

pope's  bull,  271. 
composition  real,  ib. 
hooks  of  account  and  me- 
moranda of  preceding  in- 
cumbents, ib. 
ecclesiastical  survev,  272. 
presumptive  evidence,  ib. 
copy,  when  received,  273. 
answer  in  a  former  cause,  ib. 
depositions  in  a  former  cause, 

lb. 
verdict  between  parson  and 
one     occupier     evidence 
against  another,  274. 
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INDEX. 


Evidence — continued. 

terriers,  275. 
wbat  the  proper  cuitody  of, 

ib. 
by  whom    to  be  signed, 

276. 
construction  of,  277- 

mapy  wben  evidence,  ib. 

deed,  bow  proved,  278. 

decree,  wben  conclusive,  ib. 

king's  books,  280. 

effect  of  im  memorial  non- 
payment, ib. 

payment  of  composition  of 
one  tithe  no  evidence  as  to 
perception  of  another,  281. 

receipts,  when  evidence,  ib. 

modus  proved  to  extend  to 
more  closes  than  stated  in 
the  pleadings,  ib. 

evidence  when  rejected  on 
the  ground  of  interest,  282. 

custom  in  other  parishes  not 
evidence,  ib. 
Exchequer,  262.  266. 
Executor,  16.  260. 
Exemption,   by  sutute  Bdw.  6. 
in   favour   of  barren   ground, 
156. 

construction  of  the  statute, 
157. 

land  maybe  * '  barren,"  though 
it  yields  some  return,  158. 

must  be  in  it$  own  liaiure 
barren,  ib. 

benefit  of  the  statute  aiven 
where  extraordinary  ex- 
pences  are  incurred,  159. 

woodlands  which  have  been 
grubbed,  pay  tithe  imme- 
diately, 160. 

qu.  as  to  fens,  161. 

the  question,  whether  land  is 
barren,  not  triable  in  the 
spiritual  court,  162. 

where  lands  have  once  en- 
joyed the  benefit  of  the 
statute^  they  cannot  have 
it  a  second  time,  ib. 

all  tithe  whatever  to  be  paid 
after  the  seven  years,  163. 

onus  of  proving  the  land 
barren,  lies  on  the  defen- 
^nt,'ib.  n. 


Exemption,  general,  164. 

effect  of  mere  non-payment, 
164,  165.  168. 

all  prescription  de  non  deci* 
mando  not  illegal,  168. 

king  and  his  lessees  for  years 
may  prescribe,  not  his  pa- 
tentee of  a  freehold  estate, 
ib. 

ecclesiastical  persons,  169. 

their  lessees,  ib. 

who  may  not  prescribe,  170. 

a  district  may  prescribe  for 

articles    which    are    only 

titheable  by  custom,  ib. 

Exemption  in  respect  of  estates 

which  belonged  to  privileged 

orders,  171. 

what  were  the  privileged  or- 
ders, 1 72. 

Flremonstratenses  not  privi«- 
leged,  ib. 

this  exemption  confined  by 
the  Council  of  Lateran  to 
those  lands  of  which  the 
orders  were  in  possession 
at  the  time,  173. 
Exemption  by  real  conyposition, 
pope's  bull,  or  prescription,  ib. 

bull  of  exemption  restrained 
by  2  H.  4.  ib. 

lanas  of  abbeys  dissolved  by 
27  H.  8.  not  exempt,  174. 

«ecM  as  to  Stat.  31  H.  8.  ib. 
Exemption  by  unity  of  possession, 
175. 

incidents  to  unity  of  posses- 
sion, ib. 

such  lands  only  exempt  while 
in  the  actual  manurance 
of  the  religious  houses,!  76. 

this  when  pririleged  ratume 
ofdtAtf,  not  where  dia* 
charged  by  other  means, 

177. 

no  objection  to  such  ex- 
emption, that  the  lands 
were  in  the  occupation  of 
a  lessee,  178. 

$ecu$  where  a  gift  in  tail^ 
179. 

the  person  occupying  the 
lands  need  not  have  an 
estate  of  inheritance,  ib. 
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£jcen)ption-'*^oii(tmie<l* 

where  lands   dUeharged  of 
tithes  were  vested  in  the 
king  by  31  H.  8.  constant 
payment  of  tithes  does  not 
make  them  chargeable^  181. 
exemption  not  discharged  by 
general  words  in  an  act  of 
parliament,  ib. 
no  discharge  where  the  land 
is  copyhold,  nor  a  college 
giiren    to  the   crown  by 
1  Edw.  6.,  182. 
seats  as  to  a  common  appur- 
tenant, ib* 
distinction   between   a  pre* 
scription  in  non  decimomdoj 
and  a  cisum  to  a  portion  of 
tithes,  ib. 
Exotics,  120. 

Extra-parochial  places,  king  enti- 
tled to  tithes  in,  14. 

F. 


Faggots,  107. 
Farm,  vide  Modus^* 
Fences,  108.  111. 
Fens,  161. 

Fera  natura,  48.  95.  125.  152. 
Fern  not  titheable,  83. 
Firewood,  110. 
First  fruits,  16. 

Fish  in  the  sea  or  river  not  tithe- 
able,  except  by  custom,  48. 
customs  as  to  tithing  of,  48, 

49. 
tithe  to  be  paid  in  the  parish 
where  die  fisherman  dwells, 
49. 
in  ponds  not  titheable,  ex- 
cept by  custom,  ib. 
not  titheable  when  kepi  for 
pleasure,   or   home    con- 
sumption, 50. 
qu.  as  to  carp. 
Flax,  50.  84. 

pecuniary  compensation  for, 
by  act  of  parliamenl^  84. 
Fleeces,  vide  Wool. 
Fodder,  when  tithe  due  for,  81. 
Forced  fruit,  120. 
Forest,  13. 
Forfeiture,  263. 

Dd 


Fossils^  152. 
Fowls,  145. 
Fraud,  139. 

Fruit,  when  and  how  titbeable»I 
120. 
tithe  of  orchard  not  {Miyable 

where  fruit  stolen,  ib.^ 
modus  as  to  sardensy  ib. 
for  cyder  does  not  exempt 
fruity^  ib.. 
Elensington  case  as  to  hot- 
house plants,  ib. 
subsequent     detenmnation^' 
124. 
Fuel,.  63.  93.  107.  118. 
Fulling  mill,  47. 
Furae,  titheable,  83. 
when  exempt,  ib. 

G. 

Garba,  definition  of,  61. 

Garden  herbs,  a  small  tithe,  59. 

Garden  penny,  210. 

Gardens^  124. 

Geese,  145. 

Germins,  vide  Wood. 

Glass  house,  47. 

Glebe,  57.  170. 

Grain,  vide  Com. 

Grant,  tithes  may  be  granted,  22. 

of  portion  presumed,  ib. 
Great  tithes,  division  into,  50;^ 

articles  of,  enumerated,  60. 
Green  articles,  cut,  60.  81.  83. 
Gregory,  his  mission,  6. 
Gregory  the  Great,  ib. 

H. 

Hay  titheable  when  produced  in 
orchards,  64. 

generally  how  tkheable,  79* 

customs  as  to,  ib. 

compensation  in  lieu  of,  81. 
Vide  Fodder,  Clover. 
Hazel,  105. 
Head  lands,  156. 
Heath,  83.  186. 
Hedgerows,  106* 
Hedges,  108. 

Hemp,  114.  .      ^ 

pecuniary  compeiisatioji  for, 
by  act  of  parliament,  84. 
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Heiis,  145. 
Uerbiige,  200. 
Holly,  105. 

Home  coDsamptioD,  fi;)h  kept  for, 
not  titWeable,  50. 

force  and  broom  used  for,  84. 
as  to  wood,  9v.,  110. 
as  to  peas,  poiatoes,  Ac,  1 1 9. 
miik»  121. 
rabbits,  154. 
general  doctrine  as  to,  con- 
sidered, 120  n. 
Hode^,  a  predml  tithe,  125. 

titbeable  by  measure^  ib. 
Hoppoles>  109.  111. 
Hops»  a  small  tithe,  59.  1 1 4. 
introduced  within  legal  me- 
mory, tkerefose  modus  for 
void,  114. 
but  they  may  be  covered  by 
.  a  modus  for  all  small  titbe» 
115. 
how  to  be  set  out,  ib. 
custom  to  set  out  every  tenth 

row  or  "hill,  void,  ib. 
tithe  to  be  set  out  by  the 
measure    after    they    are 
picked,  117. 
tithe  paid  for  fud  spent  in 
dry idg  hops,  118. 
Hprnbeam*  -^JOl. 
Horse  chesnuts,  105, 
Hor9es»  95. 
sa^Ldle,  96. 
(    coaoh,  ib* 
Hospitallers,  172. 
Hot-hoi|se  plants^  vide  Fruit* 
iiouses,  150.    Vide  London. 
Hurdles.  109. 

I. 

Impropriator,  his  right  to  tithes, 
16. 

qu.  whether  he  can  main- 
tain an  action  for  rent  re- 
served upon  leasQ  for  tithes 
under  5  Geo.  3,  c.  17. 

his  power  to  lease,  34. 
devise^  ib. 

how  proceeded  against   for 
n^lecting  to  repair  chan- 
cel, 37. 
Inclosing  act,  181.  214.  218. 


•     I 


Incumbent  defacto^  15«  >  •   > 

Infeudationa  cSf  tithes*  4. 
Injunction*  261. 
Innkeeper,  43.  96,  97. 
Innocent  3d,  his  epistle,  5.  9, 10. 
In^eximufl,  276. 
Interest  of  money,  43. 
Issiie,  56;  57. 126. 148.  203. 265. 
Jurisdiction,  248. 


K. 

Kids,  141. 

King,  entitled  to  tithes  in  extra- 
parochial  places,  13. 

may  grant  his  right  to  pa- 
tentee, 14. 
may  prescribe,  ib. 
lessee  of,  168. 
Knights  of  St.  John,  174. 


L. 

* 

Lambs,  at  what  time  titheable, 
141. 

mode  of  tithing,  where  a  leas 
number  than  ten,  142. 
Lateran,  council  of,  4.  9.  10. 
Lay  impropriator,  vide  Impropri- 
ator. 

Layman  cannot  prescribe  for  tithe, 
17. 
may  for  tenth  shock,  &c.,  ib. 
need  not  derive  his  title  par^ 
ticularly,  18. 
Lead  mill,  47. 

Leases  of  tithes  at  common  law. 
24. 

enabling  and  restraining  sta- 
tutes, ib. 
concurrent,  void,  25. 
restrictive    statutes  do   not 
empower   the   making  of 
leases     unauthorized     at 
common  hiw,  ib. 
lease  of  a  sole  corporation 
good  against    the   lessor, 
thou£[h    contrary    to  the 
acts,  lb. 
of  corporation  as^^regate 
as  long  as  the  head 
remains,  ib. 
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Leases— eoiilmu^d. 

acceptance  of   rent  by  the 
successor  of  a  bishop  whore 
a  ooDfirmation,  26. 
reason  of  it,  29. 
qu.  whether  by  bishop  who 
had  not  obtained  restitu- 
tion of   his  teniporaliieSy 
27. 
for  lives  of  tithes  absolutdy 
void,  26. 
of    things    that  lie    in 
livery  voidable*  27* 
by  parsons  when  confirmed 
by  patron  and  ordinary,  ib. 
effect  of  non-residence>  28. 
action  of  debt  to  recover  rent 

reserved  on,  30. 
freehold  leases  regulated  by 
common  law  principles,  32. 

no  lease  by  parol,  ib. 
but    permission    to  take, 
sufficient  to    found  an 
action,  ib. 
distinction  between  a  sale  and 

letting  by  auction,  ib.  n. 
cannot  commence  in  Juturop 

33. 
demise,  during  such  time  as 
the  lessor  continues  rector 
or  vicar,  passes  a  freehold ; 
secus  if  corporeal  heredita- 
ments  are  demised  with  it, 
34. 
power  of  lay  impropriator  to 
lease,  ib. 
Lime,  151. 
Limekiln,  154. 
Limesy  105. 

Limitation  of  time,  29. 165. 270. 
LondQH,  payment  of   tithes  in, 
prior  to  the  reformation,  229. 
decree  and  statute  37  H.  8. 

ib. 
fire  act,  232. 

St.  44  G.  3.  augmenting  the 

tithes  of  those  parishes,  ib. 

questions  upon  the  statute  of 

ji.  Ot,  233. 
no  exemptions  allowed   ex« 
cept  such  as  are  contained 
in  the  sutute  itself,  234. 
rent  for  half  a  year,  and  then 
for  another  iialf  year,  is  a 
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London — continued* 

yeariy  rent  within  the  sta« 
tute,  ib. 

where  a  fine  is  paid  upon  re- 
newal, if  the  same  rent  i» 
reserved,  tithe  shall  be  paid 
only  upon  the  rent ;  hcu9 
where  a  smaller  rent,  ib. 

doctrine,  that  houses  never 
leased  before  are  not  within 
the  sutute,  over^rukd, 
236. 

where  no  rent  reserved,  the 
parson  to  have  tithes  ac- 
cording to  the  decree,  ib. 

case  where  tithes  decreed  ac- 
cording to  the  ancient  rent, 
and  not  according  to  the 
rent  and  fine,  236. 

but  now  rate  is  assessable  on 
the  improved  rent,  ib. 

and  if  a  fine*  is  paid,  it  is  to 
be  taken  into  considera- 
tion, ib.  «. 

defendant  may  set  up  cus- 
tomary payments,  ib. 

but  he  must  prove  their 
specific  amounts,  240. 

customary  payment  suf- 
ficiently ancient  if  within 
the  limits  of  the  ecclesi- 
astical law,  24 J. 

case  where  the  specific 
amount  of  the  customary 
payments  was  not  su^ 
fiaently  proved,  ib. 

new  buildings  erected  on  the 
scite  of  old  houses,  are  pro^ 
tected  by  a  customary  pay* 
roent,  245. 

mere  non-payment  of '  tithes 
no  defence,  ib. 

custom  to  pay  2«.  in  the 
pound  on  the  rent,  held 
valid,  246. 

difference  between  the  statute 
of  H.  8.  and  C.  2.,  ib.  , 
Loppings,  65.  101. 


M. 

Madder,  pecuniary  compensation 
for,  by  act  of  pariiament,  84. 
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Manor,  a  portion  cannot  be  parcel 
of,  21. 
the   parsonage  may  be   an 
entire  manor,  22. 
Map,  when  evidence,  277* 
Maple^  101. 
Marches,  161. 
Marl,  151. 

Mascon,  assembly  of  bisbops  at,  2. 
Mast,  106. 
Melons,  120. 
Meres^  156. 
MiU^  a  mixeld  tithe>  126* 

qu.  how  the  tithe  of,  to  be 
paid  where  the  eows  are 
kept   in  one    parish   and 
milked  in  another,  ib. 
custom  as  to,  127,  128,  129. 
tithe  must  be  set  out,  130. 
common  law  mode  of  tilhinff, 

ib. 
former  decisions  that  it  is 
titheabk  at  the  parsonage 
or    churcb    porch,    over- 
ruled, 13K 
meaning  of  the  expression 

"  tenth  meal,"  132. 
tenth  meal    substituted    for 
tenth  quart,  dish,  or  other 
part,  134. 
MiUer,  how  bound    to  account, 

48  n. 
Mills,  a  personal  tithe,    though 
partaking  of  a  predial  nature, 
44. 
if  more  ancient  than  statute 

ofarUcuUclerif  discharged, 

ib. 
if  mill  rebuilt   on  the   old 

foundation,  the  exemption 

holds  good,  ib. 
secus  if  mill  built  with  old 

materials  on  another  scite, 

45. 
uthe  due  though  mill  built  on 

land  discharged  from  tithe, 

ib. 
mode  of  cqmputing  profits, 

ib. 
tithe  due  from  the  time  of 

erection,  ib. 
where  time  of  erection  un- 

knowD)  and  no   proof  of 

tithes    being    paid,  court- 


Mills— ^onltnuedl 

will  presume  the  mill  to  bff 
ancient,  46. 
tith^  due  where  the  mill  is- 
situate^    not    whare    the 
miller  resides,  ib. 
to  be  aecottnted  for  at  Easter, 

ib. 
no  miUs  dtheable  except  such 

as  grind  meal,  47. 
except  by  custom,  ib. 
if  a  mill  privileged  from  pay- 
ment of  tithe  be  converted 
into  one  of  a  different  de-^ 
scription,  and  then  recon- 
verted, it  does  not  become 
titheable,  ib. 
where  new  wheels  are  added 
to   a  mill  covered  by  a 
modus,  they  are  not  pro* 
teoted,  ib. 
Mines,  152. 

BCixt  tithes,  their  nature,  41. 
to  be  paid  for  without  de- 
ducting for  labour,  42. 
Modus,  definition  and  general  na- 
ture of,  183. 

distinction  between'  parochial 

^d  frurm  moduses,  184. 
six  requisites  for  the  validity 
of  a  modus,  ib. 
1.  Must  be  certain,  ib. 
instances    of    moduses 
held  void  for  unoer-^ 
tainty,  185. 
instances  where  the  ob- 
jection of  uncertainty 
has  been  overHruled» 
189. 
particularity  required  in 
the    allegation    of  a 
modus  in  a  bill,  190. 
greater  latitude  allowed 

in  an  answer,  191. 
imperfection  in  the  man- 
ner of  setting  it  out, 
helped,  193. 
superfluous    words    re- 
jected, 194. 
instances     where  '  the 
Court  has  held    the 
modus    not     to    be 
stated  vath  sufficient 
particularity,  ib. 
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Modus— eontimied* 

instances  of  moduses 
void  for  want  of  par- 
ticularity as  to  pay- 
ments for  articles 
under  ten  in  number, 
197  n. 
2^  Must  in  its  origin  have 

been  beneficial  to    the 

parson,  197* 

3.  Must  be  different  from 
the  article  compounded 
for,  198. 

4.  Payment  of  one  species 
of  tithe  not  discharged 
by  a  modus  for  another, 
200. 

5.  Modus  must  be  durable 
in  its  nature,  202. 
cannot  exist  eo  nomine 

for  articles  of  recent 
introduction,  ib.  n. 

6.  Must  not  be  rank,  202. 
the  question  of  rankness 

frequently       decided 
without     the     inter- 
vention of  a  jury,  203. 
the  Court  grants  issues 
more  wilTingly  in  the 
case  of  a  farm  modus, 
204. 
modus  of  Is.  per  acre 
sent  to  an  issue,  205. 
modules     which     have 
been  held  rank,  207. 
moduses  upon  which  is- 
sues   have    been   di- 
tected,  208. 
moduses     which     have 
been  adjudged  valid, 
209. 
modus  allowed,  though  not 
a  wise  provision    tor  the 
parties,  211. 
lay  person  may  prescribe  for 
tithes  arising  on  his  own 
estate,  214. 
parochial  modus  may  extend 
to  lands  recently  enclosed ; 
secus  as  t6  a  farm  modus,. 
215. 
how  discharged,  ib. 
not  affected  by  a  temporary 
'♦  interruption,  219. 


Modus— con^ttecf. 

not  destroyed '  by  unity  of 
possession,  ib. 
Monasteries,  171. 
Mortuaries,  qu.  whether  they  may 
be  sued  for  at  law,  48  n. 

N. 

Nice,  council  of,  26. 

Nona^  explanation  of  the  word,  3. 

iVon  DecimandOf  prescription  in, 

167,  168. 
Nonpayment  of  tithes.  164,  288. 
Non-residence,  effect  of,  28. 
Notice,  vide  Composition,  Setdng 

out. 
Nursery  plants,  65.  107. ' 

o. 

Oaks,  vide  Wood. 
Orange  trees,  120. 
Orchards,  vide  Fruit« 
Orders,  privileged,  172.  177. 
Ordinary,  vide  Leases. 
Ore,  152. 
Osiers,  109. 

P. 

Paper  mill,  47. 

Parishes,  when  founded,  9, 10. 

Park,  153.  216. 

disparked,  216,  217. 
Partridges,  146. 
Patentee  of  the  crown,  14. 
Patron,  vide  Leases. 
Pears,  65.  120. 
Peas,  60.  77.  119. 
Peas  and  beans,  a  great  tithe,  60. 
when  plucked  green,  titheable 

by  measure,  119. 
not  titheable  when  gathered 
for  home  consumption,  1 20* 
Perpetual  curacy,  58. 
Personal  tithes,  nature  of,  41. 
tenth  of  clear  profit  only  due, 

43. 
must  have  been  constantly 
paid  within  40  years  next 
before  the  2  &  3  Edw.  6. 
ib. 
mills  and  fishf  the  only  spe- 
cies now  payable,  44« 
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Pheasants,  ]46. 

Pigeons,  49. 

I^,  when  titbeable,  144. 

customs  as  to,  ib. 
Pine  apples,  120. 
Plough,  beasts  of,  92. 

beasts  reared  for,  42.  95. 
Pollards,  101. 

Portion  cannot  be   parcel  of    a 
manor,  21. 

may  besranted,  22. 

grant  oC  presumed,  ib. 
Portioner,  16. 
Potatoes,  a  small  tithe,  59* 

how  titbeable,  118. 
Potearth,  151. 
Poultry,  145. 
Predial  tithes,  nature  of,  41. 

necessity  that  they  should  be 
set  out,  ib.  * 

agistment  a  predial  tithe,  42. 

to  be  paid  without  deducting 
for  labour,  43. 
Premonstratenses,  17%. 
Prescription,  168,  169, 184. 
Priest,  15. 
Prohibition,     vide    Recovery  of 

Tithes. 
Purpresture,  14. 


Q. 


Quakers,  384. 
Quarries,  151. 


R. 


Babbits,  152,  153,  154. 

Rakiogs,  74. 

Rankncss,  vide  Modus. 

Kape  seed,  how  to  be  set  out,  qu., 

83. 
Receipts,  videEridence. 
Recovery  of  tithes,  248. 

1.  Ecclesiastical  courts,  ib. 
only  havejurisdiction  where 
the  right  comes  in  ques- 
tion   between    spiritual 
persons,  &c.  ib. 
if  spiritual Jpersons  claim    • 
under  di^rbnt  ])atrons,    | 
^    til e  court  lias  only  ju-   | 
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Recovery  of  tithca    cowiwicw^ 

risdictioii  in  case  the 
tithes  in  qveition  amount 
to  one*fottrth  of  the 
yeariy  value  of  the 
church,  249. 

questions  of  boundary  be- 
long ezduah^y  to  the 
temporal  courts,  250. 

prohibition,  if  either  party 
insists  on  a  deed,  &e.  ib. 

if  a  modus  be  admitted,  it 
may  be  the  subject  of  a 
suit  in  the  eceleriasticai 
court,  ib. 

seats  if  denied,  25 1 . 

if  a  layman  does  not  insist 
upon  some  matter  pro* 
i)er]y  triable  at  common 
law«  a  prohibition  shall 
not  be  granted,  ib. 

spiritual  court  may  take 
cognlzaaee  of  a  refusal 
to  set  out  tithes,  or  a 
dtstuHumee  for  the  car- 
riage of  them,  ib. 

secia  if  a  stranger  take 
them,  or  fraud  is  used 
to  deprive  the  parson  of 
them,  252. 

if  a  party  mie  fbr  matter 
which,  OD  the  face  of 
the  Kbel,  is  not  within 
the  Jurisdiction  of  the 
court,  he  is  liable  to  an 
action  on  the  case;  m- 
otf  if  the  suit  be  barred 
by  the  defendant's  plot, 
or  by  collateral  matter, 
253. 

statutes  27  H.  8.  c.  20.  and 
32  H.  8.  c.  7.  in  aid  of 
the  jurisdiction  of  the 
spiritual  oourt>  ib. 

sutute  2  &  3  K  6.  c.  IS. 
ib. 
2.  Courtsof  common  law,  254. 

nature  of  prohibition,  and 
how  obtained,  ib. 

writ  of  consultation,  how 
obtuned,  255. 

cases  in  which  prohibition 
granted,  ib.  ' 

refused;  257-   ' 
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fiao(Mr«i7  of  tithea^-conttntted. 

ecdwastical  judge  or  party 
proceeding  after  prohi- 
bitioD,  liable  to  attach- 
ment, 258 » 
-  'Oriein  of  actions  for  tithes, 

L 

,  Stat,  of ^2  U.  8.  C.7.  ib. 
'of2&3  £.  6.  ib. 
confined  to  predial 

tithes,  259. 
action  on  this  stat. 
not  penal,  ib.  n. 
byandagaiDSt  whom 
to  be  brottgh  t,260. 
indebitatus  <U9umpntiWhert 
there  is  a  composition, 
261. 

3.  Courts  of  equity,  262. 
treble  value  not  enforced 

in  equity,  263. 
defence  in  equity,  ib. 
as  to  parties  to  suits,  264. 
modus     not     established 

without  a  trial  at  law, 

265. 
accounting  under  decree, 

266. 
consolidation  of  suits,  ib. 

4.  Summary  method  of  re- 
covering tithes,  286. 
ditto  in  London,  290. 
vide  Evidence,  Costs. 

Rector,  his  comoMK)  law  right, 
13.  51. 
not  extended  to  land  out  of 
^  the  parish,  ib.  n. 

de  facto,  though  not  dejure, 
may  sue,  14. 
Rectorial  tithes,  51. 
Rents,  21.  31.  233,  234. 
Repairs,  37»  112. 
Residence,  28. 
Resignation,  who  entiUed  to  tithes 

when  vacation  caused  by,  16. 
Roots,  how  titheabloi  118. 


S. 


jSaddle  horses,  .96. 
SafiBron,  a  small  tithe,  59. 

titheable,  thoMgh  not  renew< 
able  eirery  y^r,  62.  • 


Saint  Augustine,  his  nussion  int9 

England,  6. 
Sale  of  tithes,  32  n. 
Salt,  152. 
Sapliiu;s,  108. 

Second  crop,  when  titheable,  62. 
Seeds,  how  titheable,  118.- 
Sepulture,  8.  58. 
Sequestrations,  nature  of,  35. 

in  what  cases  granted,^  ib. 

course  of  proceeding  in,  36. 

for  dilapidations,  37. 

impropriaite  tithes  cannot  be 
sequestered,  ib. 

appropriations  may,  38. 

during  a  vacancy,  39. 

where  incumbent  nieglects  his 
cure,  ib. 

does  not  bind  the  interest,  40J 

remedy  by  incumbent  a§jainst, 

ib. 
Setting  out,  predial  tithes  must 
be  set  out,  whether  great  or 
small,  41.  51. 
com  and  grain,  how  to  be 

set  out,  66. 
prescription    excluding    the  . 
parson  from  seeiiig  them 
set  out  void,  ib. 
notice  not  necessary,  67 • 
except  by  custom,  ib. 
-in  which  case  an  hour's 
notice  sufioient,  ib.    .• 
occupier^s  interest  haviogd^ 
termined  no  excuse  for  not 
setting  out,  68. 
parson  canoot  set  out  with- 
out the  owner's  consent, 
69. 
corn  must  not  be  removed  till 
the  tithes  are  set  out,  ib. 
parson  entitled  to  see    the 
tithe  separated  from  the 
other  nine  parts  so  as  to 
compare,  ib. 
crop  must  be  left  a  reason- 
aole  time  for  the  parson 
to  compare,  70. 
tithe  owner  must  remove  in 

a  convenient  Ume,  71. 
remedies  of  occupier  when 

he  n^lects  to  do  so,  ib. 

occupier  may  not  turn  In  liis 

cattle  till  removed,  72. 
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Setting  outr^^onttHMed, 

where  the  sheaves  are  sepa- 
rated into  shocks,  the  tithe 
owner  is  entitled  to  have 
j(he  tenth  part  separated, 
74. 
articles  are  to  be  tithed  after 
sererance  at  that  stage  of 
the  process  when  the  par- 
son can  best  see  whether 
he  has  his  fair  tenth,  75. 
parson  must  be  permitted  to 
enter  and  take  away,  77^ 
is  entitled  to  make  use 
of  the  road  ordinarily 
used,  79  n. 
is  not  to  be  put  to  any 
superfluous    trouble, 
78. 
hay  roust  be  set  out,  79. 
so  clover,  vetches,  &c.,  83. 
no  decision  as  to  rape^seed, 

ib. 
wood,  how  to  be  set  out,  113. 
hops,  how  to  be  set  oat,-l  14. 
Shaving  mill,  47. 
Slates,  152. 
Small  tithes,  division  into^  50. 

articles  enumerated,  60. 
Spelman,  SirH.,  error  of,  as  to 
the    number  of   churches    in 
Doomsday,  9fi. 
Spiritual  court*  vide  Recovery  of 

tithes. 
Statutes, 

52  H.  3.  e.  15.  -i  -  29 
9  E.  1.  cireunupecte  agails,  250 
9  £.  2.  arfieuli  cleri  -  44 
45  E.  3.  c.  3.  -  -  100 
2H.4.        •  -      .     173 

27  H.  8.  c.  20.  «    253 

27  H.  8.  c  21.  -    229 

27H.8.C.28.  -    174 

28H.  8.  c.  11.  -       15 

31  H.  8.  c.  13.      *    174.  270 

32  H.  8.  c.  7.    -    19.  22.  253. 

258 
32  H.  8.  c.  24.  .  -  270 
37  H.  8.  c.  12.  -  •  230 
2&3E.  6.  c.  13.  «  41.  43. 
48.  66.  89.  130.  156. 
253.  258.  262 
13  Bin.  cJ  2».  •  -  39 
3  Gar.  1.  e.  4.        *       •28 


Statutes—-  conltaued. 

22  &  23  Car.  2.  c.  15.  -  232 
29  Car.  2.  c.  3.  -       32 

7&8W.3.  C.6.  '  -  286 
1  Ann.  St.  1.  c.  7*  -  14 
8  Ann.  c.  14.  -  -  30 
1  Geo.  1.  St.  2.  c.  6.  -  286  n: 
r6eo.2.  c.  12.  .      59 

31  Geo.  2.  St.  2.  e.26.  -  84 
5  Geo.  3.  c.  17.  -  25.  30 
13  Geo.  3.  c.  127.         -    266 

42  Geo.  3.  c43.  -       18 

43  Geo.  3.  c.  84.  -  28.  39 
53  Geo.  3.  c.  127.      -    286  n. 

Stonej  151. 

Stools,  103. 

Substance  of  earth,  151. 

Substraction  of  tithes,  250.  258. 

262. 
Successor  to  living,  15,16. 
Suits,  vide  Recovery  of  tithes. 
Summary  method    of    recovery, 

vide  Recovery  of  tithes. 
Swans,  145. 
SffhQ  caduOf  vide  Wood. 

T. 

Tares,  a  great  tidie,  60.  83. 
Teazels,  a  small  tithe,  60. 
Tedding  grass,  200. 
Templars,  172. 

Temporal  courts,  thhes  may  be 
sued  for  in,  19.  Vide  Recovery 
of  tithes. 
Tender,  283. 

Tenement,  tithes  held  to  be,  12. 
Terrier,  vide  Evidence. 
Theophylact,  misston  of,  6. 
Tiles,  151. 
Timber*  vide  Wood. 
Tin,  151. 

Tithes,  payment  of  before  their 
legal  esUbbshroent,  1. 

fourfold  distribution  o^    by 

Charlemagne,  3. 
infeudations  of,  4. 
established  in  England,  5. 
special  limitations  of  to  one 

church,  8. 
are     incorporeal     heredita- 

ments,  12. 
are  a  tenement,  ib.  n^ 
definition  o(  ib. 
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to  whom  due,  13. 
rector^  ib. 
king,  ib. 

his  patentee»  14. 
qu«  whether  priest  under 

twenty-four*  15. 
vicar,  ib. 

during  a  vaoatioDy  16, 
lay  impropriator,  ib. 
portioner,  17. 
layman  cannot  preBcribe  for, 

ib. 
have  acquired  the  nature  of 
temporal  inheritances,  19. 
may  be  sued  for  in  temporal 
,  ooorts,  ib. 

cuitesy  and  dower  of,  20. 
are  asseu,  ib. 
the   subject  of  grants    and 

conveyances^  2J. 
ma^  be  leased,  24. 
divisions  of,  41. 

into  predial,  mixt,  and  per- 

sonal,  ib. 
into  great  and  smalls  50. 
into  rectorial  and  vicarial, 
51. 
not  universally  of  yearly  in- 
crease, 62. 
land  which  has  once  borne 
the  annual  burthen-  shall 
not  pay  again,  ib. 
excq)tions  to  this  rule,  ib. 
things  titheable,  62. 
things  titheable  by    special 

custom,  148. 
things  not  titheable,  155. 
bounds,  ib. 

collections  of  foreign  birds 
and  beasts*  ib. 
reason  why  things  are  ex- 
empted from  tithes,  ib 
headlands,  156. 
exemption  by  statute  £.  6., 
ib. 
Vide  Exemption,  Modus, 
Recovery  of  tithes. 
Tobacco,  114. 
Toppings,  65. 
Treble  value^  vide  Recovery  of 

tithes. 
Trees,  vide  Wood. 
Turt  151. 


Turkeys,  145. 

Turnips,  a  small  tithe,  59. 

tithe   decreed    of  a  second 
crop,  61.  . 

how  titheable,  118. 

u. 

Ubenans  dednue^  86.  92.  109. 
Underwood,  90. 

Unity  of  possession,  vide  £iemp« 
tion. 

V. 

Vacation,  who  entitled  to  tithes 
during,  15. 
when  caused  by  deprivation, 

16. 
resignation,  ib. 
sequestration,  during,  39. 
Vendor  and  vendee,  vide  Com, 

Wood. 
Vetches,  whea  exempt,  83. 
Vicar,  how  entitled,  15,  53. 

modus  to  rector,  a  good  bar 

to  the  vicar,  53. 
cases  of  presnmptioii  in  fa- 
vour off  ^5  n. 
prmd  facte  title  to  the  extent 

of  endowment,  55,-  56  n. 
shall  not  pagr  tithe  to  the 
parson,  57. 
Vicarages,  origin  and  endowment 
ment  of,  51. 
common   modes  of  endow- 
ment, 52. 
once  endowed,  not  reunited 
to  the    rectory    by  -  non- 
presentation,  53. 
doctrine  as  to  the  dissokition 

of,  ib.  tt. 
augmentation  of,  54.  n. 
where  no    vicarage,   parson 
bound  to  maintain  a  priest, 
58. 
Vicarial  tithes,  51. 

w. 

Waste,  156.  158. 
Way,  parson's  right  of,  77/78. 
'   Wax,  a  predial  tithe,  125. 

titheable  by  measure,  ib. 
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Wheat,  videCorii. 
Witness,  vide  Evidence. 
Woad,  a  small  tith^  60. 
WoodlEDd,  161. 

Wood,  titbeable«  though  not  re» 

newable  annually*  62. 

tithes  due  at  common  law  for 

all  such  as  is  not  protected 

by   the   statute  of  tyha 

enactment  and  authority  of 
that  statute,  100. 

what  trees  deemed  gros  bois, 
ib. 

of  such  trees  no  tithes  pay- 
able either  for  the  bodies^ 
bark,  lops,  or  tops,  101. 

$ecu9,  wl\ere  fraud,  ib. 

timber  trees  once  having 
attained  such  exemption, 
retain  it  although  they  be- 
come dry  or  rotten,  102. 

germins  growing  from  the 
root  of  felled  timber  treee 
liable,  103. 

oaks  which  have  been  lopped 
and  made  pollards  before 
they  attained  the  age  of 
twenty  years,  and  which 
have  been  lopped  ever 
since,  liable  to  tithes, 
104. 

where  trees  are  of  the  species 
denominated  timber,  the 
coiutwill  presume  they  are 
above  twenty  years  growth, 
unless  the  contrary  is 
proved,  105. 

what  trees  may  or  not  be 
timber  by  custom,  105. 

mast  and  acorns  titheable,  if 
gathered  and  aoid,  106. 

broom  made  into  bavins,  and 
wood  into  hedgerows  tithe- 
able,  ib. 

fruit  trees  not  titheable,  if 
the  parson  has  had  the 
tithe  of  the  fruit,  ib. 

secuSf  if  they  are  in  a  nur- 
sery ground,  in  order  to 
be  transplanted,  107. 
titheable  quality  of  wood  not 


Wood — continued. 

determined  bv  the  subse- 
quent  application,  108. 

except  when  for  purposes  of 
husbandry,  ib.  109. 

qu.  whether  wood  cut  for  fuel 
to  be  ccmsuraed  within  the 
parish,  is  exempt  without 
a  custom,  110. 

exempt  where  burnt  for 
bricks  for  (larishioner's 
mansion,  112. 

secus^  where  for  buildings  of 
pleasure,  ib. 

tithe  of  wood,  how  aet  out, 
113. 

as  between  vendor  and  ven- 
dee, he  shall  pay  to  whom 
it  belon||;ed  at  the  time  of 
fellmg,  ibi 

tithe  payable  for  fuel  spent 
in  drying  hops,  118. 
Wool,  a  mixed  tithe,  135. 

due  when  clipped,  ib. 

may  by  custom  be  due  at  any 
other  time,  ib. 

locks  and  dippings  not  tithe- 
able,  136. 

tidie  due  though  the  sheep 
die,  or  are  killed  for  do- 
mestic uses,  137. 

of  lambs  titheable,  though 
tithe  of  them  has  been  paid 
before,  ib. 

where  several  proprietors  of 
a  flock,  ib. 

tithe  to  be  paid  at  the  shear- 
ing, and  not  for  the  time 
the  sheep  are  in  the  parish, 
138. 

secus,  where  fraud,  139.  n. 

customs  where  less  quautity 
than  ten  pounds,  140. 

Y. 

Young  animals,  a  mixt  tithe,  140. 
when  titheable,  145. 
vide  lambs,  calves,  &c. 
Young  of  poultry,  how  titheable, 
145. 
not  titheable  both  for  young 
and  eggs,  ib. 


Priatcd  by  A.  Strahaa,  Law-Printer  to  His  Maje(tf , 
Primcr^-Scrcet,  London, 
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